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ADVERTISEMENT. 


f 


IT  has  been  long  a  fubjed  of  regret,  that  the 
dedfions  m  the  High  Court  of  Appeals  have  never 
l^et  been  publifhed,  notwithftanding  many  of  them 
are  of  very  confi^erable  importance,  and  involve 
queftions  of  national  poliqf  and  general  pnQciples 
of  jurifpnidence:  The  defign  of  this  work,  therefore 
requires  no  other  apology. 

The  Author  had  at  firft  propofed  to  publifli 
only  the  moft  material  of  fhofe  cafes  which  iflued 
firom  the  High  Court  of  Admiralty  or  the  Vice  Ad« 
miralty  Courts,  aiul  which  are  determined  by  th^ 
hords  Conunii&oners  of  Appeal  in  Prize  Cauies.  It 
was  afterwards  fuggefted,  that  he  might  with  pro* 
priety  include  in  this  work,  cafes  upon  appeal  firpm 

irariottt  other  Courts  throughout  our  cobnies  and 
dq>endendes,  which  9re  referred  to  the  decifion 
oifE»  Majefty  in  CoundL 

In  undertaking  this  talk,  he  has  been  a£hiated 
by  a  fincere  defire  to  be  ferviceable  in  his  pro« 

as  feffionj 


ADVERTISEMENT. 

fei&on ;  and  whilfl  he  feeh  a  degree  of  anxiety  as  t6 
the  opinion  which  may  be  generally  entertained  of 

Its  execution^  he  looks  forwaid^vitb  hopes  of  advice 
and  affiftance  from  perfons  of  inunence,  to  enable 

him  to  render  the  future  numbers  of  this  work 

more  acceptable  to  the  profcffion  and  the  public* 
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TO 
THE  MOST  irOSLK 

RICHARD  COLLET  MARQUIS  WELLESLET,  K.G. 

SKCRETARY  OF  STATE  FOR  FOREIGN  AFFAIRS^ 

£5*r.   £5*^.   £5*^. 

THESE  REPORTS 

ARE,  BY  PERMISSION,  DEDICATED, 

WITH 
TUB  HIGHEST  RESPECT 

FOR    THOSE    DISTINGUISHED  TALENTi 

WHICH,   FROM  EARLY  LIFE, 

HAVE  BEEN  SO  SUCCESSFULLY  EXERTED 

IN  THE  SERVICE  OP  HIS  COUNTRY, 

AND, 

DURING    A,  PERIOD    OF    UNEXAMPLED    DIFFICULTY, 

CALLED    HIM    TO   DISCHARGE   THE 

ARDUOUS  DUTIES 

OF 

FOREIGN  MINISTER, 

BY  ni3LORi;3HIP*S 

MOST  OBLIGED 

AND  MOST  OBEDItNT  SERVANT, 

T.  HA  RMAN  ACTON. 
Inner  Temple, 

November  iSlo. 
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Of  the  LORDS  COMMISSIONERS  OF  APPEALS 


IN    PRIZE   AND   COLONIAL   CASES, 


During  the  Period  contained  in  this  Volume. 


The  Right  Hon.  Earl  Camden,  Lord  Prefident  of 
the  Council. 

Right  Hon.  Sir  William  Grant,  Mafter  of  the 
Rolls. 

Right  Hon.  Sir  William  Scott,  Judge  of  the  High 
Court  of  Admiralty  of  England. 

Right  Hon.  Sir  William  Wynne. 

Right  Hon.  Sir  John  NidnoL,  Judge  of  the  Arches 
Court. 

With  others  of  their  Lordfhips,  whofe  Attendance 
is  not  uniform. 


Sir   Christopher    Robinson,     King's    Advocate 
General. 
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APPENDIX. 


EXTRACT  from  His  Majefiys  Proclamation  for  regth 
laiing  generally  the  Dijiribuiion  of  Prizes  taken  by 
Vejfels  in  His  Majeflfs  Service. 

[To  wb'ub  frequent  Reference  is  made  in  the  arguments  refi^Bing  tbg 

DiQMSDEf  page  8 1 .  ] 

^T7E  do  hereby  further  will  and  diredt,  that  the  following 
^  ^  Regulations  (hall  be  obferved,  concerning  the  one-eighth 
part  herein-before  mentioned^  to  be  granted  to  the  flag  or  flag- 
officers  who  fhall  aAually  be  on  board  at  the  taking  of  any  prize^ 
or  (hall  be  dire&ing  or  aflifting  therein. — Firft^  that  a  captain  of  a 
ihip  fhall  be  deemed  to  be  under  the  command  of  a  flag,  when 
he  fhall  a^ually  have  received  fome  order  diredly  from,  or  be 
a^ing  in  execution  of  fome  order  iflued  by  a  flag-officer ;  and 
ftall  be  deemed  to  continue  under  the  command  of  fuch  flag,  fo 
long  as  the  flag^fficer  by  whom  the  order  was  ifTued^  or  any  other 
flag^fficer  adling  upon  the  fame  flation,  fhall  continue  upon  fuch 
ftation ;  or  until  fuch  captain  fhall  have  received  fome  order 
dirc6Uy  from,  or  be  acting  in  execution  of  fome  order  iflTued  by, 
fome  other  flag-officer,  or  the  Lords  Commiffioners  of  the  Admi- 
ralty.— Secpndly,  that  a  flag-officer  commander  in  chief,  when 
there  is  but  one  flag-officer  upon  fervice,  fhall  have  to  his  own 
ufe  the  faid  one-eighth  part  of  the  prizes  taken  by  fhips  and  velTels 
under  his  command.— Thirdly,  that  a  flag-officer,  fent  to  com- 
mand on  any  (lation,  fhall  have  no  right  to  any  fharc  of  prizes 
Ukcn  by  fhlps  or  veflcls  employed  there  before  he  arrives  within 
the  limits  of  fuch  flation,  and  adually  takes  upon  him  the  com- 
mand, by  communicating  orders  to  the  flag-officer  previoully  in 
command  5  fave  only  that  he  fliall  be  entitled  to  a  (hare  of  prizes 
taken  by  thofe  particular  flilps  to  which  he  ihall  adually  have 
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firen  fome  order,  and  taken  under  his  command  within  the-liocti 
of  fuch  (lation. — Fourthly,  that  a  commander  in  chief,  or  other 
flag-officer,  appointed  or  belonging  to  any  Aat^on,  and   paffing 
through  or  into  any  other  (lation,  fhall  net  be  entitled  to  (hare 
in  any  prize  taken  out  of  the  limits  of  the  ftati«n  to  which  he 
it  appointed  or  belongf,  by  any  (hip  or  vcfFcl  under  the  command 
of  a  flag-officer  of  any  other  (lation,  or  under  Admiralty  orders;; 
vnleft  fuch  commander  in  chief,  or  fiag-officer«  is  exprcGly  au. 
thorized  by  the  Lords  Commtflioners  of  the  Admiralty  to  take 
Vpon  him  the  command  in  that  flat  ion  in   which  the  prize  it 
taken,  and  (hall  a£lually  have  taken  upon  him  fuch   commandj^ 
in  manner  aforefaid. — Fifthly,  that  when  an  inferior  flag-^cer 
if  fent  to  reinforce  a  fuperior  flag-officer  on  any   (lation,  the 
Superior  flag-officer  (hall  have  no  right  to  any  (hare  of  prizes  takcQ 
by  the  inferior  flag-officer  before  the   inferior  flag-officer  (haU 
arrive  within  the  limits  of  the  (lation,  and,  moreover,  (hall  ac* 
tually  receivt  fome  order  dire£lly  from  him,  or  be  ading  in  ezer 
cution  of  fome  order  iffued  by  him. — Sixthly,  tha^a  chief  flag- 
officer  quitting  a  flation  either  to  return  homej^  or  to  aflVme 
another  command,    or  otherwife,  except  upon  fome  particular 
urgent  fervice  with  the  intention  of  Ktuming  to  the  ftation  af 
foon  as  fuch  fervice  is  performed^  (hall  have  no  (hare  of  prizef 
taken  by  the  (hips  or  vefiTels  left  behind,  after  he  (hall  have  pafled 
the  limits  of  the  (lation,  or  after  he  (hall  have  furrendered  the 
conunand  to  another  flag-officer,  appointed  by  the  Admiralty  t9 
be  commander  in  chief  upon  fuch  (lation. — iScyenthly,  that  an 
*  inferior  flag-officer  quitting  a  ftation  (except  when  deucbed  by 
orden  from  his  commander  in  chief  out  of  the  limits  thereof  upo^ 
a  fpecial  fervice,  with  orders  to  return  to  fuch  ftation  as  foon  as 
fudi  fervice  is  performed)  ftiall  have  no  (hare  in  prizes  taken  by 
the  (hips  and  vcffels  remaining  on  the  ftation,  after  he  (hall  have 
paffed  the  liniits  thereof;    and  in  like  manner  the  flag-officeri 
remaining  on  the  ftation  (hall  have  no  ftiare  of  the  prizes  taken 
by  fuch  inferior  flag-officer,  or  by  the  fliips  and  veflfels  under  hit 
immediate  conunand,  after  he  (hall  have  quitted  the  limits  of  the 
ftation,  except  when  detaphe^  ai  aforefaid. — Eighthly,  that  when 
Teflels,  under  the  command  of  a  flag,  which  belong  to  feparaU 
ftations,  (hall  happen  to  be  joint  captorr,  the  captain  of  each 
Ihip  fliall  pay  one^hird  of  the^hare  to  which  he  is  entitled  to  the 
lag-officeni  of  the  ftation  to  which  he  belongs.    But  the  captains 
of  vcflcis  under  Admiralty  orden^  being  joint  captors  with  other 
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Witek  under  a  flag,  ihall  retain  tbe  whole  of  their  n^arc— Ninthly^ 
that  if  a  flag-officer  it  font  to  command  in  the  ouc-porti  of  this 
kingdom,  he  (hall  have  no  (hare  of  the  prizes  taken  by  (hips  c** 
tcflels  which  have  failed^  or  (hall  fail^  from  that  port  by  order  from 
the  Admiraliy. — Tenthly,  that  when  more  flag-o(EcerB  than  one 
fenre  together,  the  eighth  part  of  the  prizes  taken  by  any  (hips 
or  vefifels  of  the  flert,  or  fquadron,  (hall  be  divided  in  the  follow* 
ing  proportions ;  videBcet,  If  there  be  but  two  flag-officers^  the 
chief  (hall  have  two«>third  parts  of  the  faid  one-eighth^  and  the 
other  (haU  have  the  remaining  third  part :  but  if  the  number  of 
flag-officers  be  more  than  two,  the  chief  (hall  have  only  one  half, 
and  the  other  half  (hall  be  equally  divi(&d  among  the  other  flag 
officers.— -Eleventh ly^  that  commodores^  with  captains  under 
them,  (hall  be  efteemed  as  flag-officers  with  refpedl  to  the  eighth 
part  of  pnzes  taken,  whether  commanding  in  chief  or  ferving 
tinder  command. — Twelfthly>  that  the  firfl  captain  to  the  admirid 
and  commander  in  chief  of  our  fleet,  and  alfo  th(  firft  captain  to 
0ar  flag^'officer  appointed,  or  hereafter  to  be  appointed,  to  com* 
flMnd  a  fleet  or  fquadron  of  ten  (hips  of  the  line  of  battle,  or 
upwardf,  (hall  be  deemed  and  taken  to  be  a  flag-officer,  and  (hall 
he  entitled  to  a  part  or  (hare  of  pnzes,  as  the  junior  flag-officer 
of  fttch  fleet  or  fquadron; 

Given  at  Our  Court  at  St,  James's^  the  feventh  day  of  Juff 
'  One  thoufand  eight  hundred  a^d  three^  in  the  forty-thud 
year  of  Qu^  Kign* 
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ORDERS  iffh^d  by  His  Majejly  in  Council  Jince  tie 
Commencement  ef  thefe  Reports. 


Frohibiting  the 
expo*  ration  of 
Aaval  flores  ge*  ^ 
iieraliy,  with 
particular  ex- 
ceptioQt  in  re- 
fpeAtovcfleliof 
war  and  others, 
on  paying  certain 
duciet  and  mak- 
ing oath  as  to 
tbtif  defiioatiott^ 


No.  I, 

At  the  Court  at  the  ^een*t  Palace^  the  aid  oi  June  iSoJ, 

PRESENT, 
The  KING'S  mod  Excellent  Majefty  in  CoundL 

Vl^HEREAS  the  lime  limited  by  his  Majcfty^s  Order  ii» 
^  Council  of  the  fourteenth  day  of  Dtcemher  one  tkoufand 
eight  hundred  and  eighty  prohibiting  the  tranfportingiinto  any 
parts  out  of  this  kingdom  of  any  pig-iron^  bar-it  on,  hempi  pitch> 
tar,  rofin,  turpentine,  anchori^  cablts,  cordage^  mails,  yards^ 
bowfpriis,  oarij  oakum,  ihect-copper,  or  other  naval  ftores,  wilt 
expire  upon  the  eleventh  day  of  July  next :  And  whereas  it  it 
judged  expedient  for  his  Majefty's  fervice,  and  the  fafety  of  this 
kingdom^  that  the  faid  prohibition  (hould  be  continued  for  fome 
time  longer,  his  Majefty  doth  therefore,  with  the  advice  of  his 
Privy  Council,  hereby  order,  require,  prohibit,  and  command, 
that  no  perfon  or  perfons  whofoever  do  at  any  time,  for  the  fpace 
of  fix  monthsy  from  the  Caid  eleventh  day  of  July  next,  prefume 
to  tranfport  into  any  parts  out  of  this  kingdom  any  pig-iron,  bar- 
iron,  hemp»  pitch,  tar,  rofin,  turpentine,  anchors,  cables,  cordage* 
jnafts,  yardst  bowfprits,  oars,  oakum,  (heet-copper,  fail-cloth  or 
canvas,  or  other  naval  ftores,  or  do  ihip  or  lade  any  pig-iron, 
bar-iron»  hemp,  pitch,  tar,  rofin,  turpentine,  anchor?,  cables, 
cordage,  ^maftf»  yards,  bowfprits,  oars*  oakum,  (heet-copper^ 
{ail-cloth  or  canvas,  or  other  naval  ftores,  on  board  any  (hip  or 
veftel,  in  order  to  tranfporttng;  the  fame  into  any  parts  beyond  th^ 
feaSy  without  leave  or  permiftion  firft  being  had  and  obtained  from 
his  Majefty  or  his  Privy  Council,  upon  pain  of  incurring  the  for« 
feitures  infli^ed  by  an  adl  pafled  in  the  thirty-third  year  of  his 
Majefty's  reign,  intituled,  **  An  Ad  to  enable  his  Majefty  to  re. 
ftrain  the  exportation  of  naval  ftores,  and  more  effectually  ta 
prevent  the  exportation  of  {al^tctrej  anDs^and  ammunition»  when 
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prohibited  by  'Prockmation  or  Order  in  Council  :^     But  it  is 
Domtfaelefs  hit  Majefty's  pleafure^  that  nothing  herein  contained 
fliall  eztendy  or  be  conftrued  to  extend,   to  any  of  his  Majefty's 
Ihips  of  war,  or  any  other  (hips  or  veflels  or  boats  in  the  fervice 
of  his  Majefty,  or  employed  or  freighted  by  his  Majefty's  Board 
of  Ordoaoce»  or  by  the  G>mmi(fioners  of  his  Majefty's  navy ;  nor 
to  prevent  any  ihip  or  veflel  from  taking  or  having  on  board  fuch 
quantities  of  naval  ftores  as  may'be  neceiTary  for  the  ufe  of  fuch 
flup  or  veflel  during  the  eourfe  of  her  intended  voyage,  or  by 
licence  from  ihe  Lord  High  Admiral  of  Great  Britain,  or  the 
Commiifioaers  of  the  Admiralty  for  the  time  being ;  nor  to  the 
exportation  of  the  faid  feveral  articles  to  Ireland^  or  to  his  Ma- 
jefty's yards  or  garrifons,  or  to  his  Majelly's  colonies  and  planta* 
lions  in  America  or  the  Weft  Indies^  or  to  Newfoundland^  or  to  his 
Majefty's  forts  and  fettlements  on  the  coaft  of  Africa^  or  to  the 
iftand  of  St,  Helena^  or  to  the  Briit/h  fettlements  or  faflories  in  the 
Ea^Itu&tt:  Provided  that  upon  the  exportation  of  any  of  the  faid 
articles  ior  the  purpoCe  of  trade  to  Irelandy  or  to  hi^  Majefty's 
yards  and  garrifboSf  or  to  his  Majefty's  colonies  and  plantations  in 
Jmerica  or  the  Wejl  IndieSf  or  to  the  ifland  of  Netvfoundland^  or 
lo  his  Majefty's  forts  and  fettlements  on  the  coaft  of  Africa^  or  to 
the  ifland  of  St.  Helena^  or  to  the  Britj/b  fettlements  or  fadories  in 
Hbt  Eafi  Indies,  the  exporters  of  fuch  articles  do  firft  make  oath  of 
the  true  deftination  of  the  fame  to  the  places  for  which  they  ftiall  be 
entered  outwards,  before  the  entry  of  the  fame  ftiall  be  made,  and 
do  give  full  and  fufficient  fecurity,  by  bond  (except  as  herein-after 
excepted),  to  the  {atis£i£tion  of  the  Commiflxoners  of  his  Ma* 
jcfty's  Cuftoras,  to  carry  the  faid  articles  to  the  places  for  which 
they  are  fo  entered  outwards,  and  for  the  purpofes  fpecified,  and 
none  other  \  and  fuch  bond  ftiall  not  be  cancelled  or  delivered  up 
mil  proof  be  made,  to  the  iatisfadion  of  the  faid  Commiftioners» 
hy  the  produdipa,  within  a  time  to  be  £xed  by  the  iaid  Commif* 
inaen,  and  fpecified  in  the  bond,  of  a  certificate  or  certificates# 
in  fuch  form  and  manner  as  ftiall  be  direAed  by  the  (aid  Commif- 
fioners,  (hewmg  that  the  faid  articles  have  been  all  duly  landed  at 
dtt  plaees  for  which  they  were  entered  outwards  s    But  it  is  his 
Mi§eAy^s  pleafore,  neverthelefs,  that  the  following  articles,  vis. 
bar4ron^  white  and  tarred  rope,  tallow  or  mill  greafe,  tarpaulins 
^  waggon-covers,  pitch,  tar,  and  turpentine,  ftiall  be  permitted 
to  be  exported,  upon  payment  of  the  proper  duties,  without  bond 
being  entertd  into  by  the  merchant  exporter^  to  any  of  the  Britj/b 
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phntationB  in  the  Weft  Indies,  or  to  any  of  his  Majcfty^s  fetde^ 
menu  in  South  Jmerica  ;  provided  the  merchant  exporter  (hall  6rft 
Tenfy^  upon  oath,  that  the  articles  fo  exported  are  intended  for 
the  ufe  of  a  particular  plantation  or  fettleroent,  to  be  named  in 
the  entry  outwards,  and  not  for  fale ;  and  that  the  faid  plantation 
or  fettlement  has  not  before  been  furnilhed  with  any  fupply  of  the 
fiud  articles  during  the  fame  feafon ;  and  provided  alfo  that  the 
exportation  of  the  faid  articles  (hall,  in  no  cafe,  exceed^he  talue 
of  fifty  pounds  (lerling  for  any  given  plantation  or  fettlement, 
whether  by  one  or  more  fhipments  within  the  fame  feafon  :  Aiid 
the  right  hononrable  the  Lords  Commiffioners  of  his  Majefty's 
Treafury,  the  Commiffionera  for  executing  the  office  of  Lord 
High  Admiral  of  Great  Britastif  and  the  Lord  Warden  of  tho 
Cinque  Ports,  are  to  give  the  neceflary  dire£lions  herein  as  to 
them  may  refpedively  appertain* 

W.  FAWKENER. 


No.  2« 
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At  the  Court  at  the  ^leetCs  PalacCf  the  lath  of  Jufy  zSop* 

PRESENT. 
The  KING'S  mod  Excellent  Majefty  in  Council/ 

^  TT  It  this  day  ordered  by  his  Majefly,  in  Council,  tkat  a  general 
^^^*^*  -■-  embargo  be  forthwith  laid  (to  continne  until  further  orders) 
upon  all  (hips  and  vefTcls  in  the  united  kingdom  of  Great  Britasm 
and  Ireland,,  except  his  Majefty's  (hips  and  veflels  of  war,  and 
except  fuch  (hips  and  veflels  as  (hall  be  laden  by  the  efpecial  order» 
and  under  the  dire^ons  of  the  Lords  Commiffioners  of  his  Ma« 
je((y's  Treafury,  or  the  Lords  Commiffioners  of  the  i\dmiralty» 
with  any  kind  of  proTifions  or  ftores  for  the  ufe  of  his  Majefty't 
fleets  or  armies ;  and  alfo  except  fuch  (hip6  and  ve(rel8  as  are  em* 
ployed  by  the  officers  of  the  navy,  ordnance,  vidualling,  and 
cuftoms:  And  the  right  honourable  the  Lords  Commiffioners  of 
his  Majelly's  Treafury,  and  the  Lords  Commiffioners  of  the  Ad* 
minlty,  and  the  Lord  Warden  of  the  Cinque  Ports,  arc  to  give 
the  neccflary  direftions  herein  as  to  them  may  refpedively  ^p* 
pertain.  W.  FAWKENER. 


4 

No.  3, 

^T  the  Court  at  the  J^mi*/  Palace ,  the  12  th  of  July  iSp9. 

PRESENT, 

The  KING*t  moil  Es^cdlent  Majcfty  in  Council ' 

WHEREAS  hit  Majefty  was,  by  hit  Order  in  Council  of  the  ffennittiiif  ma^ 
the  thirty-firft  of  May  one  thpufand  eight  hundred  and  nine,  SeuTnJ.^^li  £ 
pleafed  to  dired,  |hat  00  foreign  veiTely  except  as  therein  excepted^  enemy  to  entar 
fliould  enter  h^to  tl^  port,   harbour,  or  road  lying  between  the  lww*,Iiu2r 
iiland  pf  Heligolaud  and  Sandy  IJland^  and  the  (hoab  of  the  faid  particular 
ifland^  rcfp^Aively,  and  commonly  ca)Ied  or  known  by  the  names  *'**"*N 
^f  the  Iforth  Haven  and  the  South  HtvoeUf  under  any  pretence 
whatever ; 

His  Majefly  n  ple^fed,  by  and  with  the  itdWce  of  his  Prlvj 
Cpunct1|  to  revoke  fo  much  of  the  faid  order  a|  refpe6ls  (hips  en« 
teriog  into  the  port  of  the  (aid  iOand  or  places  thereof  in  ballaft ; 
aod  to  dire^i  that  henceforth  merchant  veflels,  under  any  flajr 
except  the  French^  coming  in  ballaft,  Iball  bf  allowed  to  enter 
therein  withoqt  bis  Majefty's  licence :  And  the  right  hoaourable 
^  Lords  Commiffioners  of  his  Majedy's  Treafury,  aod  the  Lords 
CommifBoners  of  the  Admiralty,  are  to  give  the  qeceflary  diree* 
ti(^ai  hereio  as  to  tb^m  may  refpe&ively  appertain* 

W.  FAWKENER. 
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At  the  Court  at  the  ^ueen'i  Palaee^  the  id  of  Avguft  xtoy. 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  in  Couacik 

TT  is  thU  day  ordereii  by  his  Majefty  in  Council,  that  the  general  J^'^^J^ 
'''  embargo  laid  by  his  Majefty 's  Order  in^ Council,  'dated  the 
twelfth  of  laft  month,  upon  all  ftiips  and  vefTels  in  the  United 
Kingdom  of  Great  Brltam  and  Ireland  (except  as  therein  ex- 
cepted) be  taken  off:  And  the  right  honourable  the  Lords  Com- 
miflionen  of  his  Majefty*s  Treafury,  the  Lords  Commiffioners  of 
the  Admiralty,  and  the  Lord  Warden  of  the  Cinque  Ports,  are  to 
gvtt  the  neceffary  direAioos  herein  as  to  th^m  may  refpe£kively 
appertain.  i'  STEPHE;N  COTTRELL. 
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tonnage  diitief 
on  certain  goods 
finpoitrd  into 
his  M^jcfty'i 
iiland*  and  co- 
lon iet  in  the 
^efi  IntUti  or 
lenlrnacnts  in 
fmttk  Amtica* 


No.  5. 

At  the  Court  at  the  Queen's  Palace^  the  16th  of  Jvguft  1809* 

PRESENT, 
The  KING'S  moa  Excellent  Majcfty  in  Council. 

"tllZHEREAS his  Majefty  was  pleafed  by  his  Order  in  Counci?| 
bearing  date  (be  twelfth  of  Afril^  one  thoufand  eight  hun- 
dred and  nine»  to  authorize  the  governors  and  lieutenant  governors 
of  his  Majcfty's  iflands  and  colonies  In  the  Wefi  Indies  (in  which 
defcriptlon  the  Bahama  IJlands  and  the  Bermuda  or  Somer  Iflands 
were  included},  and  of  any  lands  or  territories  on  the  continent  of 
South  America  to  his  Majefty  belonging,  to  permit  for  twelve 
fnonths  from  the  date  of  ihe  faid  Order,  fubjedt  to  be  fooner  ter-r 
minated,  varied,  or  aliercd,  in  any  (hips  or  vtflels  belonging  to 
the  fubjedls  of  any  ftate  in  amity  with  his  Majefty,  the  importa-v 
tioninto  the  faid  iftands,  colonies,  l^ds^  and  territories  refpeAively^ 
of  certain  articles  enumerated  in  the  faid  order,  being  the  growth  or 
produce  of  the  country  to  which  fuch  (hip  or  veflel  importing  the 
fame  (hould  belong,  and  alfo  the  exportation  from  the  faid  iflands^ 
colonies,  lands,  and  territories  refpe£live]y,  into  which  the  imr 
portation  of  ftaves,  lumber,  and  proviiions  (hall  be  made,  of  rum 
and  molaifcs^  and  of  any  other  articles,  goods,  and  commodities 
wl^tfoever,  except  fugar,  indigo,  cotton  wool,  cofteCj  and  cocoa; 
provided  that  fuch  (hips  or  veffels  (hould  duly  enter  into,  report, 
and  deliver  their  refpedive  cargoes,  and  reload  at  fuch  ports  only 
where  regular  cuftom-houfes  (hould  have  been  eftablKhed. 

fiut  his  Majtfty»  with  the  advice  of  his  Privy  Council,  was 
thereby  further  pleafed  to  order,  that  nothing  therein  contained 
fliould  be  conftrued  to  permit,  after  the  firft  of  November  one 
thoufand  eight  hundred  and  nine,  the  importation  of  (laves,  lum<? 
ber,  horfes,  mules,  a(rci,  neat  cattle,  (heep,  hogs,  poultry,  live 
ft  ck|  live  proviOons,  or  any  kind  of  proviiions  whatfoever,  int* 
any  of  ihe  faid  iflands,  colonies^  lands,  or  territories  in  which  there 
fhculd  not  be,  at  ihe  time  when  fuch  articles  (hould  be  brought 
for  irrprr'at:on,  a  tonnage  duty  of  not  lefs  than  five  (hillings  per 
ton  oh  every  (hip  or  vefftl  bringing  the  fame,  according  to  the 
admeafurement  of  fuch  (hip  or  v/i0el  i  nor  to  permit,  after  the 
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£rft  July  one  thonfand  eight  hundred  and  nine,  the  importation 
of  fifli  into  any  of  the  laid  iflands*  colopies,  lands>  or  territoriet 
in  which  there,  ihotild  not  be^  at  the  time  when  fudi  fifh  ihomld  be 
bropght  for  importation,  a  duty  of  not  lefs  than  one  fliilling  fterling 
/fr  quintal  oo  dried  or  failed  cod,  or  ling  fiA,  cured  or  falted ;  and 
a  proportionate  duty  per  banQcl  on  cured  or  pickled  iuds,  alewiVet, 
mackarel,  or  falmoo,  fo  imported  ;  and  alfo  a  tonnage  duty  to  the 
amount  above  mentioned  on  every  fhip  or  vcifel  bringing  fuch  %Sti% 
according  to  the  admcafurement  of  fuch  (hip  or  veird. 

And  whereas  it  hai  been  reprcfented,  thai  the  legiilature  of  the 
i/Iand  of  Jamaica  have  paffcd  an  z&,  isipoiing  the  duties  herein- 
after mentioned  on  the  vefTels  and  produce  of  the  United  States  of 
AwnericB  imported  into  that  iiland,  in  addition  to  anotli^r  law  ia 
force  in  the  faid  iOand,  laying  a  duly  of  two  ftiillingt  fterllng  per 
quintal  on  cod  fiih>  and  a  proportionate  duty /»r  barrel  on  pickled 
ihads,  and  other  pickled  fifh  fo  imported  from  the  United  States, 

Which  new  duties  are  as  follows ;  « 

Current  money 
of  Jamaica. 

On  the  veffels,  per  ton  -  -  jf  o    6    8 

On  wheat  flour  per  banel^  not  weighing  more  than 

one  hundred  and  ninety-fix  pounds  net  weight  a    6    8 

On  bread  or  bifcuic  of  wheat  flour,  or  any  other 
grain,  per  barrel^  not  weighing  more  than  one 
hundred  pounds  net  weight  -  O    j     4 

Op  bready  for  every  hmndred  pounds  made  from 
"wheat  or  any  other  grain  whatever,  imported  in 
bags,  6r  other  packages  than  barrels,  weighing 
at  aforeCud  -  -  ^3    4^ 

On  flour  or  meal  made  from  rye,  peafe,  beans,  In^an 
com,  or  other  grain  than  wheat,  per  barrel,  not 
weighing  more  than  one  hundred  and  ninety-fix 
ponndf  .  V  '      -  ^34 

X}a  peafe,  beans,  rye,  In£4m  com,  callivanciest  or 

other  grain«  per  bulhel  -  -  o    o  to 

Qn  ricct  for  every  one  hundred  pounds  netVeight        034 
And  fo  in  proportion  for  a  lefs  or  larger  quantity* 

Qn  ^(htaglesj  called  Bofton  chiptf  not  more  than 

twelve  inches  in  length,  per  thoufiind        -  034 

On  ihingles  being  more  than  twelve  inches  in  lengthy 
fpr  tlioviand  m  -*  068 

lb]  Far 


APPENDIX. 

Currenr  bomi^ 
of  J^maicK 

For  CTtiy  twelve  hundred  (conmonly  caled  'obc 

thoufand)  of  red  oak  ftaves  -  £q  15     o^ 

For  CTery  twelfe  hundred  (commoDly  called  one 
thoufand)  of  white  oak  ftayet,  and  for  every 
•ne  thoufand  pieces  of  heading  •  o  15    # 

For  every  pne  thoufand  feet  of  white  or  yellow  pine, 

lumber  of  all  defcript^ons  •  o  10    o 

For  every  thoufand  feet  of  pitch  pine  lumber  o  i  j    • 

iFor  all  other  kinds  of  wood  or  timber  not  before 

enumerated  •  •  01$^ 

For  every  one  thoufand  wood^hoopa  «  .         05% 

And  in  proportion  for  alcfs  or  larger  quantity  of 
an  and  every  the  artidei  enumerated. 

HorfeSf  neat  cattle,  or  other  live  ftock^  or  other 
goodly  wares,  and  merchandize  whatfocver,  which 
by  law  may  be  imported  into  JamalctL  from  the 
United  States  ef  l^orth  America^  not  before  en^^ 
xnerated  and  taxed,  for  every  one  hundred 
pounds  of  the  vaJue  thcrcof»  at  the  port  or  place 
ofimportntioQ  •«  «  10    0    • 

And  whereas  the  tonnage  duty  of  fix  (hillings  and  eight-pence 
current  money  of  Jamak0  is  not  equal  to  five  (hiUings  Briii/h^  rt^ 
quired  by  the  faid  order  to  be  iropofed  en  vtflels  impoiting  fuch 
articles  as  aforefaid,  but  fuch  deficiency  in  the  tonnage  duty  ap« 
pears  to  be  fully  compenfated  by  the  duties  as  aforefaid  impofcd  on 
the  articlesj  imported  in  fuch  vefTels :  His  Majefty,  by  and  with 
the  advice  of  his  Privy  Council,  is  thereupon  pleafed  to  authorize 
the  governor  and  lieutenant  governor  ef  the  faid  ifland  oijamakaj^ 
and  the  governors  and  lieutenant  governors  of  all  his  Majefty'a 
jflands  and  colonics  in  the  fFe^ In Jiet  (mduding  therein  the  Bahnnm 
J[/lands  and  the  Bermuda  or  Somer'  Jflardi),  and  of  any  lands  or 
terrironcs  on  the  continent  of  South  ^fffirica  to  his  Majefty  be« 
longing,  in  which  duties,  equal  in  amount,  when  taken  together^ 
to  thofe  impofed  as  aforelaid,  by  the  kgiflature  of  the  ijQand  of 
yMmaica  have  been  or  (hall  be  grranted  on  the  importation  of  the 
feven)  articles  fpedficd  In  the  f^id  Order  of  the  iitk  of  Jlfrilf^ 
•nd  on  thevelTels  importing  the  fame,  to  permit,  neiwithftandiag 
IDjr  tbipg  in  the  laid  Order  of  ihc  ^atb  QiJfrU  laftt  the  importa^ 
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lion  and  fxportatioQ  into  and  from  the  faid  iflands,  coloniet,  landi^ 
and  territories,  of  the  feveral  articles  meationed  and  permitted  in 
tht  iaid  Order  of  the  12  th  of  Jprii  laft,  for  the  period  thereby 
allowed,  fubje^h  to  be  Iboper  determinedt  varicd|  or  altered  at 
ihcreiQ  expreiTcd, 
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No.  6. 

INSTRUCTIONS.— iS^/ruii^r  14th,  1809* 

/^UR  will  and  pleafurc  is,  That  vcffeU  under  any  flag  except  ^^^^  ^  licenct 
the  French,  which  fliallbe  piroceeding  from  on  board  to  any  to  ports  iituated 
port  or  place  between  the  rivers  Sivyn  and  Maefe,  both  inclufive,  ^jy^^JL^  and 
under  a  licence  from  the  commander  in  chief  of  our  forces  in  Wtd*  Ma^e. 
€hercn,  (hall  not  be  molefted  or  interrupted,  but  fhall  be  allowed 
to  proceed  on  their  faid  voyage  according  to  the  tenor  of  the  faid 
licence.     And  our  will  and  pleafure  is,  and  we  do  hereby  direft 
that  the  commanders  of  our  fhips  of  war  and  privateers,  and  the 
Judge  of  the  High  Court  of  Admiralty,  the  Judges  of  the  Court* 
of  Vice-Admiralty,  do  a6i  in  due  conformity  to  and  in  execution 
•f  thefe  our  inftruAions. 


No.  7. 


At  the  Court  at  the  QueetCs  Palace,  the  20th  of  September  1B09. 

PRESENT, 
The  KING'a  moft  Excellent  Majefty  in  Council. 

T^HEREAS  by  an  Aft,  pafled  in  the  Forty^ightli  Year  of  Permiffion  f^ 
*  *  .  his  Majefty's  reign,  intituled,  "  An  hOi  for  further  con-  hid^cdf"fkias, 
timiing,  until  three  months  after  the  ratification  of  a  definitive  homs,  ttUow, 
treaty  of  peace,  an  ad,  made  in  the  forty -fourth  year  of  his  pre-  tocH\vaJ)!Mid** 
fent  Majefty,  for  permitting  the  importation  inco  Great  Britain  of  goat-fkins,  by 
hides  and  other  articles  in  foreign  fhips,'*  it  is  enaaed,  that  an  f°7J,^rexu1*^^ 
ad,  made  in  the  forty -fourth   year  of  his  prcfent  Majefty,  inti- 
tuled, "  An  Acl  for  permitting,  until  the  fifth  day  of  May,  one 
thoufand  eight  hundred  and  five,  the  importation  of  hides,  calf« 

£c3  ikins. 
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flcms,  hornSy  tallowy  and  wooI»  (except  cotton  wool,)  in  foreign 
fhipsy  on  payment  of  the  like  duties,  as  it  imported  in  Brittjb  or 
Iri/b  (hips ;"  which^  by  an  aA  made  in  the  forty-fifth  year  of  hit 
prefent  Majefty,   was  revived  and  further  continued   until  the 
twenty-fifth  day  of  March  one  thoufand  eight  hundred  and  fix^ 
and  extended  to  goat-Ocins  imported  in  foreign  (hips  \  and  which 
was  further  continued  by  an  a6l  made  in  the  forty-feventh  year  of 
his  prefent  Majefty,  until  the  twenty-fifth   day  of  March  one 
thoufand  eight  hundred  and  eight,  (hall  be,  and  the  .  fame  it 
thereby  further  continued  until  three  months  after  the  ratification 
of  a  definitive  treaty  of  peace :  And   whereas  his   Majefty  was 
pleafed,  by  his  Order  in  Council  of  the  fifteenth  day  of  Manb 
laft,  purfuant  to  the  powers  vefted  i:;  his  Majefty  by  the  faid  a6ly 
to  allow,  for  the  fpace  of  ^yi  months  from  the  twenty-fifth  day  of 
the  faid  month  of  March^  the  importation  in  foreign  (hips  of  any 
hides,  pieces  of  hides,  dre(red  or  undrefted,  calf-ftcins,  or  pieces 
of  calf  ikins,  dreffed  or  undreiTed,  horns,  or  pieces  of  horns,  tal- 
low, and  wool,  (except  cotton  wool,)  and  goat-(kins,  dre(red  or 
undreffed,  on  the  terms  fpecified  in  the  faid  Order :  And  whereas 
it  is  judged  expedient  for  his  Majefty's  fervice,  that  the  faid  per- 
xniffion  (hould  be  continued  for  fome  time  longer,  his  Majefty  is 
thereupon  pleafed,  by  and  with  the  advice  of  his  Privy  Council, 
to  allow,  and  doth  hereby  allow,  for  the  fpace  of  fix  months 
firom  the  twenty-fifth  day  of  this  inftant  September^  the  importa- 
tion of  any  hides,  pieces  of  hides^  dreflfedor  undre(red,  calf-lkios, 
or  pieces  of  calf-(kins,  drcfied  or  undre(red,  horns,  or  pieces  of 
horns,  tallow,  and  wool,  (except  cotton  wool,)  and  goat -(kins, 
drcfted  or  undre(red,  in  any  foreign  (kip  or  veffel ;  and  his  Majefty 
doth  hereby  order,  that,  on  the  arrival  at  any  port  of  the  United 
Kingdom  of  any  foreign  (hip  cr  ve(rel,  with  any  of  the  articles 
above  mentioned,  the  faid  goods  (hall  be  admitted  to  entry  on 
payment  of  the  fame  duties  of  cuftoms  and  cxcife  as  are  due  and 
payable  on  the  hke  goods  when  imported  in  any  Brltlfij  or  Irj/h 
built  (liiporvelTel,— And  the  Right  Honoiu^ble  the  Lords  Com- 
miflioners  of  his   Majefty's  Trcafury  are  to  give  the  neceffary 
s  jiitdions  herein  accordingly. 

STEPH.  COTTRELL. 
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No.  8. 

INSTRUCTIONS.— 27th  S.ptemler  1809. 

TX^HEREAS  licences  have  been  granted  purfuant  to  the  order  Kxtetifioii  of  the 

of  his  Majefty's  mod  h.>nourable  Privy  Council,  empower-  effect  of  cert  in 

ing  certain  peribns  to  export  goods  and  merchandizes  therein  enu.  ^^^^  ^^^  ^ 

meratedy  from  ports  of  the  United  Kingdom  t6  any  port  of /^o/-  ff?lland  nanhcl 

land  North  of  the  ifland  of  Wakheren  and  Weft  of  the  ifland  of  ^f^ri'^^f'^ 
.  we»t  U  Juift, 

Juift^  under  certain  provifions  and  with  the  condition  that  the  faid 
licences  (hould  remam  in  force  for  the  exportation  of  the  fail 
goods  until  the  twenty-ninth  of  this  inftant  Septemiery  which  period 
has  fince  been  extended  in  certain  cafes  to  the  third  day  of  Odober 
on  fpecial  grounds  ftated  to  render  fuch  extenfion  proper. 

And  whereas  it  has  been  reprefenled  to  us,  that  caufes  may 
arifc  which  may  prevent  divers  veflels  failing  under  the  protedlion 
•f  the  faid  licences  froth  clearing  out  from  the  ports  of  Ihipm.ent, 
in  fuch  time  as  may  ea'^ible  them  to  complete  their  faid  voyage  on 
f>r  before  the  third  day  of  OSoher  We  are  thereupon  pleafed,  by 
and  with  the  advice  of  our  Privy  Council,  to  order,  and  do  hereby 
order,  that  all  (hips  w*luch  (hail  fail  imder  the  licences  above  men- 
tioned, and  which  (hall  have  cleared  out  from  any  cuftom-houfe  in 
Grtat  Britain  or  Ireland^  on  or  before  the  third  day  of  O^cher^ 
fhall  be  permitted  to  proceed  conformp.bly  to  the  terms  of  their 
licence,  and  ihall  not  be  moleftcd  or  interrupted  in  their  voyage 
by  reafon  only  that  the  time  allowed  fcr  exj.ortation  may  have 
expired  previous  to  their  arrival  at  the  ports  of  deftination  delciibed 
ia  the  faid  licence. 

And  our  will  and  pleafure  is,  and  we  do  hereby  dire^,  that  the 

commanders  of  our  (hips  of  war  and  privateers,  and  the  Judge  of 

the  High  Court  of  A'^mlralty,  and  the  Judges  of  the  Courts  of 

Vice-Admirilty,  do  a6l  in  d^c  conformity  to  and  in  execution  of 

ihele  our  inftrudions. 

By  his  Majefty'a  command, 

X-IVERPOOJjfc 


Cc23 
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No.  9* 

At  tke  Court  at  the  QueeiCs  Palace^  the  2  2d  oi  November  itoQ. 

PRESENT, 
The  KING'S  moil  Excellent  Majefty  in  Council. 

Further exten-     TTTHEREAS   the   time   limited  by  his  Majefty's  Order  in 

«on  of  the  pro.       \  \     CouncU  of  the  twenty  .fourth  day  of  May  laft,  for  prohi- 
hibition  to  export  ....  .     r    i_-    1  •      j  at 

gunpowder,  ialt-    wting  the  exportation  out  ot  tm8  kmgdom,  or  carrying  coaitwiie, 

petrc  arms,  or      gunpowder  or  falt-petre,  or  any  fort  of  arms  or  ammunition,  will 

expire  upon  the  fixth  day  of  December  next :  And  whereas  it  ia 
judged  expedient  for  his  Majefty's  fervice,  and  the  fafety  (^f  this 
kingdom,  that  the  faid  prohibition  (hoidd  be  continued  for  fome 
time  longer,  his  Majefty  doth  therefore,  by  and  with  the  advice 
of  his  Privy  Council,  hereby  order,  require,  prohibit,  and  com- 
mand, that  no  perfon  or  perfons  whatfoever,  (except  the  Mafter 
General  of  the  Ordnance  for  his  Majefty's  fervice,)  do  at  any 
time,  during  the  fpace  of  fix  months,  to  commence  from  the  faid. 
iixth  day  of  December  next,  prefume  to  tranfport  into  any  parts 
out  of  this  kingdom,  or  carry  coaft  wife,  any  gunpowder  or  fait- 
petre,  or  any  fort  of  arms  or  ammunition,  or  (hip  or  lade  any 
gunpowder  or  falt-petre,  or  any  fort  of  arms  or  ammunition,  or 
board  any  (hip  or  veftel,  in  order  to  tranfporting  the  fame  into  any 
parts  beyond  the  feas,  or  carrying  the  (ame  coaftwife,  without 
leave  of  permiflion  in  that  behalf  firft  obtained  from  hie  Majefty  or 
his  Privy  Council,  upon  pain  of  incurring  and  fuftering  the  refpec- 
tive  forfeitures  and  penalties  inflified  by  an  adt,  pafled  in  the 
twenty-ninth  year  of  his  late  Majefty's  reign,  intituled,  "  An  Aft 
to  empower  his  Majefty  to  prohibit  the  exportation  of  falt-petre> 
and  to  enforce  the  law  for  empowering  his  Majefty  to  prohibit 
the  exportation  of  gunpowder,  or  any  fort  of  arms  or  ammu- 
nition ;  and  alfo  to  empower  his  Majefty  to  reftrain  the  carrying 
coaftwife  of  falt-petre,  gunpowder,  or  any  fort  of  arms  or  ammu- 
nition :"— And  the  right  honorable  the  Lords  Coromiflioners  of 
jf  s  Majefty's  Treafury,  the  Commiffioners  for  executing  the  office 
of  Lord  High  Admiral  of  Greai  Britain^  the  Lord  Warden  of 
the  Cinque  Ports,  the  Mafter-General  and  the  principal  officers 
of  the  Ordnance,  and  his  Majefty'a  Secretary  at  War,  are  to 
pve  the  neceffary  direfUons  )i^reio,  as  to  them  may  refpeftively 

•ppeftaiii* 

eTEPH.  QOTTJIELI* 
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No.  lo. 

INSTRUCTIONS.— 6th  Detmier  itof. 

^^UR  will  and  pleafure  is^  that  SweJt/b  veflcb  proceeding  frote  Swidifi  vtiTelt 
any  port  of  Sweden^  laden  with  corn,  dire€b  to  any  port  of  W«n  with  cora 
tiorway,  be  allowed  to  pafs  without  moleftation.    And  that  they  J^J^S^  to* 
be  allowed  alfo  to  return  from  any  port  of  Norway  to  any  Sv^edl/b  Norway  aa4 
port,  without  the  Baltic^  laden  with  any  goods,  naval  and  milit^  return, 
ftores  excepted.  ^ 

By  hi»  Maiefty*8  command, 

R.  RYDER. 


No.  Ii« 


At  the  Court  at  the  Queen* s  Palaee^  the  20th  of  Deeembtr  1 809. 

PRESENT, 
The  KING'S  moft  Excellent  Majeily  in  Cbuncil. 

T)17HEREAS  the  time  limited  by  his  Majefty'a  Order  in  I5jj^«iri»4i<r 
Council  of  the  twenty-firft  day  of  June  laft,    prohibitisg  ftip  fttfit,  irai, 
the  tranfporting  into  any  parts  out  of  this  kingdom  of  iny  pfjjf-  jS^ftJlj^Jl^ 
iron,    bar-iron,    hemp>    pitch,    tar,    rofm,   turpentine,    anchors,  hHrited  <&ic!e^ 
cables,    cordage,    mafts,   yards,   bowfprits,    oars,    oakurt,  (heet  "J^L!!!*^ 
copper,  or  other  naval  ftores,  will  expire  upon  the  eleventh  dQr  rftgulidouik 
of  January  next ;    And  whereas  it  is  judged  expedient  for  hit 
Majefly's  fervice,  and  the  fafety  of  this  kingdom,  that  the  faiil 
prohibiti^m  fiiould  be  continued  for  fome  time  longer,  his  Majefty 
doth  therefore,  with   the  advice  of  his   Privy  Council,  h^by 
ovder,  require,  prohibit,  and  command,  that  no  perfon  or  perfotti 
whofoever  do  any  time,  for  the  fpace  of  fix  months,  from  the  £ud 
eleventh  day  of  January  next,  prefume  to  tranfport  into  any  parti 
out  of  this  kingdom  any  pig-iron,  bar-iron,  hemp,  pitch,  tirt 
rofin»  turpentine,  anchdr;*  cables,  cordage,  bufts,   yards,  bow* 
tjprits,  oars,  oakuini  Iheet-copper,  (ail^oth  Or  canvlsls,  or  oth^ 
IMt«l  ftof^  or  do  Hup'  or  lade  ^y  p%-iren,  tte'-irbn,  h^^« 
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pitcby  tar»  rofiny   tuq>entine9   anchors,   cables,   cordage^   maftsi 
yards,  bowfpritSy  oars,  oakum,  (hect-copper,  fail-cloth  or  canvas, 
or  other  naval  ftores,  on  board  any  ihip  or  veircl,  m  order  to 
tranfporting  the  fame  into  any  parts  beyord  tiie  feas,  without 
leave  or  pcrmiflion  firft  being  had  and  obtained  from  his  Majefly  or 
his  Privy  Council,  upon  paia  of  incurring  tlic  forfeitures  infli£led 
by  an  a£i  pafFed  in  the  thirty-third  year  of  his  Majefty's  reigp, 
intituled,  '*  An  AA  to  enable  his  Majeily  to  reilrain  the  exporta- 
tion of  naval  ftores,  and  more  cfTcd^ually  to  prevent  the  exportation 
of  fal^petre,  arms,  and  ammunition,  when  prohibited  by  procla- 
jnation  or  order  in  council :"  But  it  is  neverthelefs  his  MajeRy*s 
fxffi  bv  (hipa    pleafure,  that  nothing  hecein  contained  fhall  extend,  or  be  con. 
M*wSw^      ftrued  to  extend,  to  any  of  his  Majefty's  fhips  of  war,  or  any  other 
vice,  or  freighted  ftiips  or  yeffcU  or  boats  in  the  fer\'ice  of  his  Majefly,  or  employed 
bjthc  b«id  of    or  freighted  by  hii  Majefly 's  board  of  ordnance,  or  by  the  com- 
mryrammif-       miflior.crs  of  his  Majcfty *s  navy  ;  nor  to  prevent  any  (hip  or  vcffel 
fiooerY,  or  the      from  t(  king  or  having  on  board  fuch  quantities  of  naval  ftores  as 
pcrcfran' qu^n-    ^^^  ^^  ncceffary  for  the  ufe   of  fuch  fhip  or  vefTel  during  the 
tion  rr  life  diuring  courfc  of  her  intended  voyage,  or  by  licence  from  the  Lord  High 
wyagei  Qt  by       Admiral  of  Grrat  Britain^  or  the  Commiflioners  of  the  Admiralty 
fTito  Ord  r  for  the  time  being ;  nor  to  the  exportation  of  the   faid  feveral 

not  to  extend  articles  to  Ireland^  or  to  his  Majefty's  yards  or  garrifons,  or  to 
to  /rS^rf  the  ^^^  Majefty 's  colonies  and  plantations  in  America  or  the  Wfjl  Indies 
King's  yars,  his  or  to  Netufoundlandy  or  to  his  Majefty'i  forts  and  fettlemcnts  on 
^^^eai^^,  ^^^  ^^^^  ofy^r/Vfl,  or  to  the  iflandof  St,  Helena,  or  to  the  BrU'ifb 
^e^flmmtiand,  fettlemcnts  or  factories  in  the  Eaji  Indies  :  Provided  that  upon 
hisfettlcmentsin  ^  exporUtion  of  any  of  the  faid  articles  for  the  purpofe  of  trade 
rfi«f,a«dthe  to  Ireland,  or  to  his  Majefty's  yards  and  garnlons,  or  to  his 
^i^  St.  Helena,  ^ajefty's  colonies  and  plantations  in  ^/n/r/Vdf  or  the  Wijl  Indies^ 
S^arjoactwil  Or  to  thc  x^zxidi  oi  Newfoundland,  or  to  his  Majefty's  forls  and 
fkilinaHon  and  fettlemcnts  on  the  coaft  of  Africa,  or  to  the  ifland  of  St  Helena^ 
t^i^^ '""      ®^  ^^  ^^^  ^'^^'^  fettlemcnts  or  fadories  in  the  Eajl  Indies,  the 

exporters  of  fuch  articles  do  firfl  make  oath  of  the  true  deftination 
.of  thc  fame  to  the  places  for  which  they  fhall  be  entered  outwards, 
before  the  entry  of  the  fame  fhall  be  made,  and  do  give  full  and 
fufficient  fecurity,  by  bond,  (except  as  herein-after  excepted,) 
to  the  fatisfadlion  of  the  commifTioners  of  his  Majefly's  cufloms 
^o  carry  the  faid  articles  to  the  places  for  which  they  are  fo 
entered  outwards,  and  for  the  purpofes  fpecified,  and  none  other ; 
mid  fuch  bond  fhall  not  be  cancelled  or  delivered  up  until  proof 
^  made  ^o  the  f^ti$fa£lion  of  the  faid  commifSoners,  by  the  pro* 

dudliox^ 
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dndlioii,  wiiliin  a  time  to  be  fixed  by  the  faid  commiflioners,  axvd 
fpecified  in  toe  bond,  of  a  certificate  or  certificates,  in  fuch  form 
and  manner  as  iball  be  directed  by  the  faid  commiihoners,  (hewing 
that  the  faid  articles  have  been  all  duly  landed  at  the  places   for 
-which  they  were  entered  outwards  :  But  it  is  his  Majefty's  plea-  Exportation  of 
fure,    n'?vcrthcleis,    that   the  following   articles,    vix»    bar-iron^  certiin  ftures  to 
white  and  tarred  rope,  tallow  or  mill  greafe,  tarpaulins  for  wag-  f^^  Indies  or 
gon  covers,  pit^h,  tar,  and  turpentine,  fhall  be  permitted  to  be  fctr^crocnts  in 
ex^*?rted,upon  payment  of  the  proper  duties,  without  bond  being   permitted*OT '^ 
entered  into  by  the  merchant  exporter,  to  any  of  the  Brltt/b^hsL-  pj-mtnt  of  pro* 
tations  m  the  Weft  Indies^  or  to  any  of  his  Majeily's  fetilements  P*-"^,  ^  "" j!?^ 
in  South  America  ;  provided  the  merchant  exporter  fhall  firft  verify,  nation  and  iUte 
upon  oath,  that  the  articles  fo  exported  are  intended  for  the  ufe  °**^  ^^?P^y»  ^^^ 
of  a  particular  plantation  or  fettlement,  to  be  named  in  the  entry  cafg  ^.o  exceed  in 
outwards,  and  not  for  fale ;  and  that  the  faid  plantation  or  fettle-  ^"^  5oi  for 
ment  has  not  before  been  fumiihed  with  any  fupply  of  the  faid  ment  durinrtii 
articles  during  the  fame  feafon ;  and  provided  alfo,  that  the   ex-  feafoa. 
portation  of  the  faid  articles  fnall,  in  no  cafe,  exceed  the  value  of 
fifty  pounds  fterling  for  any  given  plantation  or  fettlement,  whe- 
ther by  one  or  more  fliipments  within  the  fame  feafon  :  And  the 
right  honourable  the  Lords  Commiflioners  of  his  Majefty's  Trea- 
fury,  the  CommifTioners  for  executing  the  office  of  Lord  High 
Admiral  of  Great  Britainy  and  the  Lord  Warden   of  the  Cinque  ^ 

Ports,  are  to  give  the  neccifary  diredlio;i8  herein  as  to  them  may 

refpe^vely  appertain. 

W.  FAWKENER. 


No.  I  a. 

ORDER.— 3iil  January  1810. 

ttttHEREAS  certain  vcffels  under  the  imperial  Aujlrtan  flag  Tcrmofcera'a 

have  been  detained  at  Malta  in  confequence  of  an  embargo,  JJ^^^^*      c* ' 
although  fumiihed  with  his  Majefty's  licence  permitting  them  to  dcu;ntd  by  en.- 
trade  between  the  ports  of  the  United  K'ngdom  and  ports  of  the  ^xu^^^^*^ 
Mediterranean  :  And  whereas  the  terms  for  which  luch  licences 
were  granted  may,  in  confequence  of  fuch  detention,  have  expired, 
or  may  be  fo  near  expiring  as  not  to  allow  fufficient  time  for  fuch 
veffcls  to  complete  their  refpeftive  voyages  ;  his  Majefty,  by  and 

with  the  advice  of  lus  Privy  Council,  is  pleafed  to  orders  and  it 

• 
It 
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is  hereby  ordered.  That  the  goTemor,  lieutenant-gOTemor,  of 
other  perfon  having  the  chief  civil  command  in  Mabof  do  and 
(hall,  in  his  Majefty's  name,  extend  the  term  of  each  of  fuch 
licences,  either  by  endorfement  on  the  original  licences  refpe£iively, 
or  in  any  other  form  that  may  appear  to  be  moil  advileable,  for  a 
time  equal  to  the  time  which  (hall  appear  to  have  been  loft  by  the 
detention  of  the  velTel  defcribed  in  each  of  fuch  licences  refpec- 
tively,  in  confequence  of  the  embargo  aboye  mentioned :  Provided 
however,  that  fach  extenfion  of  time  (hall  be  granted  only  to  vef* 
feb  trading  from  or  to  the  United  Kingdom,  which  may  requiic<^ 
fuch  relief  in  confequence  of  detention  by  fuch  embargo ;  and  that 
fuch  extenfion  of  time  (hall  in  no  cafe  exceed  the  time  during 
which  the  veflel  detained  (hall  have  been  detsuntd  by  means  or  in 
confequence  of  fuch  embargo.     And  the  right  honourable  tho 
Lords  Commiffioners  of  his  Majefty's  Treafury,  his  Majefty't 
Principal  Secretaries  of  State,  the  Lords  Commiffioners  of  the 
Admiralty,  and  the  Judge  of  the  High  Court  of  Admiralty,  and 
the  Judges  of  the  Courts  of  Vice-Admiralty,  are  to  take  the  necef- 
iary  meafures  herein  as  to  them  may  refpedtively  appertain. 

(Signed)  W.  FAWKENER. 


No.  13. 


At  the  Court  at  the  Queen* s  Palace^  the  7  th  oi  Felnrunry  18 10. 

PRESENT, 
The  KING'S  moft  ExceUent  Majefty  in  Council. 

»«rm'  •  \T17HEREAS  it  has  been  humbly  reprefented  to  his  Majefty, 

dbed  tnde  from  that  the  iflands  of  Feroe  and  Icehmd^  and  alfo  certain  fettle* 

the  iflwids  of  mcntf  on  the  coaft  of  Greenhndy  parts  of  the  dominions  of  i)^. 

land  suid  certain  mark^  have,  fince  the  commencement  of  the  war  between  Gred 

le|d«DDeiits  on  Britain  and  Demnarif  been  deprived  of  all  intercourfe  with  Den^ 

l^^^nd  with  'w^^*  a^<^  ^^^  ^^  inhabitants  of  thofe  iflands  and  fettlements  arc, 

pGna.of  XWieft  in  confequence  of  the  want  of  their  accuftomed  fupplies,  reduced 

•nd  I.oii4iofi,tnd  ^  extreme  mifery,  being:  vrithout  many  of  the  neceffaries  and  of 
•xempong  the  „    ^  1.  •       -        rvc 

nhiUtants  from    moft  of  the  convemencies  oi  lite : 

the  ettect  or  j^.^  Majefty,  being  moved  by  compafllon  for  the  fufferings  of 

thefe  defencelefs  people^  has,  by  and  with  the  advice  of  his  Privy 

I  -  CouDCiiy 


A  PP*E  H  of  X^  aad 

ConncSy  thought  fit  to  declare  his  royal  will  and  plealure,  and  it 
is  hereby  declared  and  ordered,  that  the  faid  iflands  of  Feroe  and 
Ice/aiui  and  the  fettlements  on .  the  coail  of  Gretnlandf  and  the 
inhabitants  thereof,  and  the  property  therein,  ihall  be  exempted 
from  the  attack  and  hoftility  of  his  Majefty's  forces  and  fubje^lsy 
and  that  the  ihips  belonging  to  inhabitants  of  fuch  iflands  and 
fettlements,  and  all  goods,  being  of  the  growth,  produce,  or 
manufa&ure  of  the  faid  iflands  and  fettlements,  on  board  the  fhips 
bekxiging  to  fuch  inhabitants,  engaged  in  a  diredl  trade  between 
fuch  ijQands  and  fettlements  refpedtively,  and  the  ports  of  London 
or  Leiibf  ihall  not  be  liable  to  feizure  and  confifcation  as  prize  t 

His  Majefty  is  further  pleafed  to  order,  with  the  advice  afore-  inhabitants  td 
laid,  that  the  people  of  all  the   faid  iflands  and  fettlements  be  be  confidered 
coofidered,  when  refident  in  his  Majefly's  dominions,  Hlih  ftranger    ^^^^^  ™^ 
friends^  under  the  (afeguard  of  his  Majeily'^  royal  peace,  and 
entitled  to  the  prote£tion  of  the  laws  of  the  realm,  and  in  no  cafe 
treated  as  alien  enemies : 

His  Ms^efty  is  further  pleafed  to  order,  with  the  advice  afore»  Veflelsof  tJiik«d 
Dud,  that  the  (hips  of  the  United  Slingdom,  navigated  according  Kingdom  p«r- 
to  law,  be  permitted  to  repair  to  the  (aid  iflands  and  fettlements,  thither. 
and  to  trade  with  the  inhabitants  thereof:  1^ 

And  his  Majefty  is  further  pleafed  to  order,  with  the  advice  Geuenl  protect 
aforeOud,  that  all  his  Majefly's  cruizers  and  all  other  his  fubjeds  *»<^  *°  perfoni 
be  inhibited  from  committing  any  afts  of  depredation  Or  violence  *"  prop*"/- 
againft  the  perfons,  fhips,  and  goods  of  any  of  the  inhabitants  of 
the  (aid  iflands  and  fettlements,  and  againft  any  property  in  the 
laid  iflands  and  fettlements  refpe£Uvely. 

And  the  right  honouifable  the  Lords  Commiflioners  of  hit 

Bifajefty's  Treafury,  his  Majefty's  Principal  Secretaries  of  State, 

the  Lords  Commiflioners  of  the  Admiralty,  ind  the  Judge  of  the 

High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice 

Admiralty,  are  to  take  the  necefTary  meafures  herein  as  to  them 

fliall  refpedively  appertain. 

W.  FAWKENER. 


V6L- 1,  [d] 
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Order.  At  the  Court  at  the  Quta^t  Pidaei^  tKe  7th  Fdnuuy  \ti9. 

PRESENT, 
The  KING'8  moft  Excellent  Majefty  in  CounciL 

Neutral  trade  to  TTTHEREAS  by  an  aA  made  and  pafled  in  the  forty-fixth 
^fa^and  ^^  ®^  ^^*  Majefty»8  reign,  intituled  <*  An  Ad  for  autho- 

Bermuda  Iflei  "zing  his  Majefty  in  Council  to  allow^  during  the  prcfent  war, 
permitted  under  and  for  fix  months  after  the  ratification  of  a  definitive  treaty  of 
Mexz^un^  peace,  t^^jmportation  and  exportation  of  certain  goods  and  com* 
the  ift  Dec,  modities  ffneutral  (hips,  into  and  from  his  Majefty's  territories  in 
j?aVo^r^  the  Weftlidtet  and  continent  of  South  America*^  it  is  enaaed, 
duties,  fetpage  that  from  and  after  the  palfing  of  the  faid  aA,  it  (hall  and  may  be 
*"^'  lawful  for  his  Majefty,  his  heirs  and  fuccefibrs,  by  and  with  the 

•  ^  advice  of  his  and  theiV  Privy  Council,  to  permit  or  to  authorize 

the  governors  of  the  faid  iflands  and  territories,  in  fuch  manner 
and  under  fuch  reftri^ions  as  to  his  Majefty,  by  and  with  the 
^  advice  of  his  Privy  Council,  fhall  feem  fit,  to  permit,  when  the 

neceifity  of  the  cafe  (hall  appear  to  his  Majefty,  with  the  advice 
of  his  Privy  Council  to  require  it,  from  time  to  time,  during  the 
prefent  war,  and  for  fix  months  after  thfr  ratification  of  a  definitive 
treaty  of  peace,  the  importation  into,  and  exportation  from  any 
ifland  in  the  Wtfi  Indus ^  (in  which  defcription  the  Bahama  iilanda 
and  the  Bermuda  or  Somer  iflands  are  included,)  or  any  lands  or 
territories  on  the  continent  of  South  jimerlcoy  to  his  Majefty: 
belonging,  of  any  fuch  articles,  goods  and  commodities  as  fhall  be 
mentioned  in  fuch  order  of  his  Majefty  in  council,  in  any  (hips  or 
ve(rds  belonging  to  the  fubje^s  of  any  ftate  in  amity  with  his 
Majefty,  in  fuch  manner  as  his  Majefty,  his  heirs  and  fuccefTorSt 
by  and  with  the  advice  aforefaid,  fhall  dired,  whereupon  certam 
orders  of  council  were  made  on  the  twelfth  day  of  ^pril  one  thou« 
land  eight  hundred  Ibd  nine,  the  fixteenth  iay  of  Augujl  one  thou^ 
fimd  eight  hundred  £id  nine,  and  the  tenth  day  of  January  one 
thoufand  eight  hundred  and  ten,  which  orders  were  made  to  con* 
tinue  in  force  for  a  Hmited  time :  And  whereas  it  appears  at 
prefent  to  be  neceffary,  to  permit  for  a  further  limited  time,  fubje6b 
to  be  fooner  terminated,  varied  or  altered,  as  is  herein-after  pro« 
Tided^  the  importation  into  and  exportation  from  the  iflands  and 
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territories  of  hit  Majefty  in  the  Wtfi  IndUs^  (including  the  Bahantti 
iflands  and  the  Bermudd  or  Somer  iflanda,)  and  the  lands  and 
territories  on  the  continent  of  South  jimericaf  to  his  Majefty 
belonging,  of  certain  articles^  goods  and  commodities  herein-after 
mentioned,  in  (hips  or  reflels  belonging  to  the  fubje£ts  of  any  ftate  « 

in  amity  with  his  Majefty;  his  Majefty  is  thereupon  pleafed,  by 
and  with  the  advice  of  his  Privy  Council^  to  order  and  it  is  hereby 
ordered,  that  the  faid  three  orders  of  council  made  on  the  twelfth 
day  of  jifril  one  thoufand  eight  hundred  and  nine,  the  iixteenth 
day  of  jiugufi  one  thoufand  eight  hundred  and  nine,  and  the  tenth 
day  of  January  one  thoufand  eight  hundred  and  ten,  (hall  continue 
and  be  in  force  until  the  firft  day  of  December  one  thoufand  eight 
hundred  and  ten,  and  that  from  and  after  the  firft  day  of  December 
One  thoufand  eight  hundred  and  ten,  it  (hall  be  lawful  for  the 
governor  or  lieutenant-governor  of  any  of  his  Majefty 's  iflands  in 
the  Wefi In£eSf  (in  which  defcription  the  Bahama  iflands  and  the 
Bermuda  or  Somer  iflands  are  included,)  and  of  any  lands  or  ter« 
ntories  on  the  continent  of  South  Amertcay  to  his  Majefty 
belonging,  to  permit  until  the  firft  day  of  December  one  thoufand 
eight  hundred  and  eleven^  fubjedl  to  be  fooner  terminated,  varied 
or  altered,  as  herein-after  provided,  in  (hips  or  veflels  belonging  to 
thefub]e£i8  of  any  ftate  in  amity  with  his  Majefty,  the  importation 
into  the  faid  iflands,  lands  and  territories  refpedively,  of  ^avet 
emd  lumber,  horfesy  muleif  affes^  neat  cattle^  /heepf  bogSf  and 
w^ery  other  fpecies  of  live  Jlock^  and  Hve  provtfionjf  and  alfo  ef 
e^ery  i'md  of  provtfiom  vohaifoeverf  {beef  port  dnd  buttet 
txupud^  and  alfo  the  exportation  from  the  faid  iflands,  lands 
and  teiritories  refpe^vely,  into  which  importation  as  aforefaid 
Ihall  be  made  of  rum  and  molafTes,  and  of  any  other  goods  and 
commodities  n^hatfoever,  except  fUgar,  indigo,  cotton  wooU 
coffee  and  cocoa ;  provided  always,  that  fuch  articles  fo  to  be 
imported,  except  ftaves  and  lumber,  fhall  be  of  the  growth  or 
produce  of  the  country  to  which  the  fhip  or  vefTel  importing  the 
'Dune  fhall  belong,  and  that  flaves  and  lumber  (hall  be  imported 
firvm  the  country  to  which  the  (hip  or  ve(rel  importing  the  fame 
fhall  belong ;  provided  alfo,  £hat  fuch  (hips  or  veifels  (hould  duly 
enter  into,  report,  and  deliver  their  refpeftive  cargoes,  and  reload 
at  fuch  ports  only,  where  regular  cuftom-houfes  (hall  have  beea 
dbbUfhed. 

But  it  is  his  Majefty's  pleafure  neverthelefs  j  and  his  Majeft^^ 
bj  and  with  the  adricc  of  his  Privy  Council,  is  further  pleafed  to 

td  js]  order,    . 


wder^  and  hii  herdiy  ordmd»  tkdt  nothing  herem-befbre  coi!« 
tamed,  (hall  he  conftrued  to  permit,  after  the  faid  firft  day  of 
Acemkr  One  thoufand  eight  hundred  and  ten,  the  importation  of 
ftaves^  lumber,  horfet,  mules,  aflea,  n^t  cattle,  ibeep,  hogs, 
poultry,  live  ftock,  live  provifions,  or  any  kind  of  provifiona 
i^tfoever  as  aforefaid,  into  any  of  the  faid  iflands^  lands  or 
territories  in  which  there  (hall  not  be,  at  the  time  when  fetch 
ahides  (hall  be  brought  for  importation,  tie  foUowimg  tbdkt  on 
fuch  articles>being  of  the  growth  or  produce  of  the  0nited  State? 
^jfrnemot  namely: 

<  Sceifioi  Mioaf)r> 

Fm*  every  quintal  of  dried  or  ialted  cod  or  Ung  fifli, 

cured  or  (alted,  •  .  •  .  j^o    %    6 

For  every  barrel  of  cured  or  pickled  (hadsy  alewives, 

mackerel)  or  lalmon^  a  proportionate  duty. 

Cimnest  Money 
ofJamaica. 

On  wheat  flour  tar  barrd,  not  weighing  more  than 
one  hundred  and  ninety-fix  poimds  net  weight,     -    jf  o    6    8 

On  bread  or  bifcuit  of  wheat  flour,  or  any  other  grain, 
ftr  barrel,  not  weighing  more  than  one  hundred 
pounds  net  weight,     ^-  -  •  *034 

Oa  breads  for  every  hundred  pounds  made  from 
wheat  or  any  other  grain  whatever^  imported  in 
bags,  or  other  packages  than  barrels,  weighing  as 
aibreiaid,  •  -  -  •  *^34* 

On  flour  or  meal  made  from  rye,  peafe^  beans,  ItuEam 
com,  or  other  grain  than  wheat,  fer  barrel,  not 
weighing  more  than  one  hundred  and  ninety  fix 
pounds,  ...  •  •  *034 

On  peafe,  beans,  rye,  ItuSan  com,  callivancies,  or 
'  other  grain,  far  buihel,  •  -  •      O    o  lo 

On  rice,  for  every  one  hundred  pounds  net  weight,    .034 

And  (b  in  proportion  for  a  lefs  or  larger  quantity. 

On  fliingles  called  B^fion  chips,  not  more  than  twelve 

inches  in  length, /er  thoufand,  -  •        -034 

On  (hingles,  being  more  than  twelve  inches  in  length, 
/«r  thoufand,  -  -  •  -      o    6    S 

For  every  twc3ve  hundred  (commonly  called  one  thou- 
fand) of  red  oak  ftaves,  -  -  -100, 

For  every  twelve  hundred  (conunonly  called  one 
tbonfiEUld)  of  vrh^t  oak  ftaves,  and  for  every  one 
thoj^fand  pieces  of  heading,  -  •  •      o  15    o 

For 


I 


Cuxrent  Mooef 
of  Jamaica. 
For  erery  one  thooland  feet  ^f  white  or  yellow  pine, 

lumber  of  all  defcriptionSy  ...   £o  iq    ^ 

For  erery  thoufand  feet  of  pitch  pine  lumber,  •      o  15    9 

For  all  other  kinds  of  wood  or  timber  not  before 

enumerated,  -  -  -  ••^250 

For  every  one  thonfand  wood-hoops,  -  -050 

And  in  proportion  for  a  lefs  or  larger  quantity  of  all 

and  every  the  articles  enumerated. 
HorfeSy  neat  cattle,  or  other  live  ftock,  for  every  one 

kmdred  pounds  of  the  value  thereof,  at  the  port 

or  place  of  importi^tion,  -     '       *  -  •     10    o    o 

And  his  Majefty,  by  and  with  the  advice  of  his  Privy  Council,  This  pcnnUkH 
ta  further  pleafed  to  order,  and  it  is  hereby  ordered,  that  notwith-  J^^JjJi^  •€ 
ftanding  any  thing  herein-before  contained,  the  faid  permiffion  apeac*. 
and  authority  to  import  and  export  (hall  oeafe  and  determine,  or 
be  varied  and  altered  before  the  expiration  of  the  above-mentioned 
period  of  the  firft  day  of  December  one  thoufand  eight  hundred  and 
eleven,  at  the  expiration  of  fix  months  after  the  notification  in  the 
London  Gauitte^  of  any  order  of  his  Majefty,  by  and  with  tl^ 
idvioe  of  his  Privy  Council,  for  revoking,  varying,  or  altering 
fuch  penni£^n  and  authority,  or  (hall  ceafe  and  determine  at  tho 
expiration  of  fix  months  after  the  ratification  of  a  definitive  treaty 

af  peace. 

W.  FAWKENEJt 


No.  15. 

For^  OJuit  FArutarj  ^oth,  iSlO.  Kodficadoo. 

THE  Marquia  Wdlefley^  his  Vb^E&^t  Principal  Secretary  of  Blockade  af 
State  for  Foreign  Affairs,  has  this  day  iK»tified  to  the  nunif-  ^**^.^,h, 
'.%rs  of  firiendly  and  neutral  powers  refident  at  this  court,  that  hit  ifrtnok  tanicort 
Jlagefty  has  judged  \%  expedient  to  direA  that  the  neceffivy  mea- 
furet  (houldbe  taken  for  the  bloc^kade  of  the  coaft  and  ports  of 
^mm  firo|n  Gijom  to  the  French  territory ;  and  that  the  fame  will 
lie  xnaantained  and  enforced  in  the  fbifieft  manner,  according  t<l 

file  |>ia^  9f  19^  ^^^^^ifi^g^  «nd  allowed  in  $9ilir  ^t, 

Cd33 
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No.  1 6. 

pHtt»  At  the  Covat  at  the  Queen^s  Palate,  2ift  February  i8ia 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  in  Council. 

Term  of  licence!  TXXHEREAS  licences  have  been  granted  purfuant  to  tha 
fe^i^°JSiSte-  ^^^  ^f  ^«  Majefty'8  moft  honourable  Privy  Council, 

tween  iTr^  and  empowering  certain  perfons  to  import  grain,  meal,  flour,  and 
Bowrdtaux,  ^^^  (^^^  ^^  ^  ^f  prance  and  Holland  to  ports  of  the 
Boulogne  and  ,  '  ^      '        ■  .  r        j   *i. 

C^af«c«,  Sh^     United  Kuigdom :  And  whereas  it  has  been  reprelented  that 

and  Moif.uid  caufes inay  have  arifen,  or  may  a^ifc,  which  n^y  have  prevented, 
HoUamdw^^  ^^  ^''^Y  prevent,  divers  vefTels  failing  under  the  prote^on  of  the 
of  Ff^aickeren  laid  licences,  £rom  clearing  out  from  the  ports  of  ihipments  in 
i^ndS  jtS^  f^^  ^"^  as  to  be  enabled  tp  complete  their  voyage  within  the 
extended  for  tetm  allowed  by  the  faid  licences  refpe£tively : 
diflwmt  peiiodi.       j^,  Majefty,  by  and  with  the  advice  of  his  Privy  Cquncil,  i» 

pleafed  to  qrder,  and  it  i»  hereby  ordered.  That  all  fugh  licences 
as  aforefaid  (notwithftanding  the  {ane  may  have  aAually  expired ), 
which  iball  nqthave  been  ufed  for  the  importation  of  any  fuch 
cargo  into  this  kingdom,  fluU  receive  the  further  extenfion  of 
time  herein-after  fpecified ;  that  is  to  fay,  licences  to  import  the 
above  mentioned  articles  from  ports  between  Bre/l  and  Bourdeaux^ 
the  further  term  of  five  weeks ;  between  Boulogne  and  Conquetj^ 
four  weeks ;  between  Sluye  and  Calaii,  four  weeks ;  and  from 
Holland^  north  of  the  (Hand  of  IValcberen^  or  weft  of  the  IHand 
*        pi  Juifti  four  weeks. 

And  it  is  hereby  further  ordered,  with  the  advice  aforefaid^ 
That  any  vefiel  coming  with  the  articles  aforefaid^  and  no  other« 
to  any  port  of  the  United  Kingdom,'  under  the  prote^on  of  any 
fuch  licence  heretofore  granted,  which  (hall  be  detained  and  pro<- 
ceeded  againft  for  legal  adjudication,  (hall  be  immediately 
liberated,  together  with  the  cargo,  opoB  bail  being  given  to 
anfwer  adjudication. 

And  the  Right  Honourable  the  Lords  Commiffioners  of  hit 
Majefty*8  Trea&ry,  his  Majefty's  Principal  Secretaries  of  State, 
the  Lords  Commiffioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice* 
Admiralty,  are^o  take  the  Heceflary  meafoses  herein  as  to  them 
may  refpefUvely  appertain. 

W.FAWKENER, 
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No.  17. 


At  tlie  Court  at  the  Quants  Palace^  the  loth  ofjfyHl  iSiO.  Oiter. 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  in  Councfl. 

WHEREAS,  hy  virtue  of  the  powers  vefted  in  his  Msyeflfy  Prohlbitfaig  te 
by  fundry  ads  of  parliament,  his  Majefty  was  pleafed,  by  "P^!°°^ 
Ills  Ordar  in   Council,  bearing  date   the  12th  of  j4fril  laft,  to  pvmitting  their 
«now,  and  did  thereby  allow,  until  the  twenty-fifth  day  of  March  nnpomtiooia 
one  dx>ufaBd  eigrht  hundred  and  ten, -the  importation  into  ^^J  fn^^j^ftam^ 
port  or  place  of  Great  Britain^  of  certain  articles  of  provifion,  in  however  ntn- 
the  manner  and  under  the  conditions  therein  mentioned;  and  P^^°**«* 
whereas  by  an  ad,  paiFed  in  the  prefent  feilion  of  parliament,  it  is 
cnaded,  that  an  aS,  made  in  the  thirty-ninth  year  of  his  prefent 
Majefty^  intituled,  *^  An  Ad  for  enabling  his  Majefty  to  prohibit 
the  exportation,  and  permit  the  importation  of  com,  and  for 
aUowing  the  importation  of  other  articles  of  provifton  without 
payment  of  duty,  to  continue  in  force  until  fix  weeks  after  the 
commencement  of  the  next  feifion  of  parliament,"  which  was  con- 
tinued by  an  ad  of  the  thirty-ninth  and  fortieth  years  of  his 
prefent*  Majefty,  and  amended  and  further  continued  by  feveral 
fubfequent  ads  until  the  twenty-fifth  day  of  March  one  thoufand 
eight  hundred  and  ten,  fliall,  from  and  after  the  faid  twenty-fifth 
day  of  March  one  thoufand  eight  hundred  and  ten,  be^  and  the 
&me  \m  thereby  further  continued  until  the  twenty-fifth  day  of 
March  one  thoufand  eight  ht^ndred  and  eleven,  except  fo  far  at 
tefpeds  the  exportation  of  com,  grain,  or  flour  to  Ireland ;  hif 
Majefty  is  thereupon  pleafed,  by  and  with  the  advice  of  his  Privy 
Coimcil,  to  allow,  and  doth  hereby  allow,  until  the  twenty-fifUi 
day  of  March  one  thoufand  eight  hundred  and  eleven,  the  impof  • 
tadoDy  into  any  port  pr  place  of  Great  Bntatrif  of  any  beans,  , 

caBed  kidney  or  French  beans,  t^ires,  lentiles,  calavancies,  and  all 
other  forts  of  pulfe ;  and  alfo  of  bulls,  ^ows,  oxen,  calces,  fheep^ 
lambs,  and  fwine,  and  of  beefji  pork,  mutton,  veal,  and  lamb^ 
(except  falted  beef,  and  pork,)  and  of  bacon^  hams,  tonguei» 
butter,  cheefe,  potatoes,  rice>  fago*  fago  powder,  tapioca,  ve|> 
foip^  millet  feed,  poultry,  fowls,  eggs,  gamei  and  four  crout. 
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in  any  BriHfik  flup  or  Tcffel,  or  in  any  other  (hip  or  vcffel  belonging 
to  pcrfons  of  dpt  kingdom  or  ftatein  amity  with  hisMajefty,  and 
navigated  in  g^manner  whatever,  without  payment  of  any  duty 
whatfoever :  provided  that  a  due  entry  (hail  be  made  of  all  fuch 
articles  as  aforefaid,  that  (hall  be  imported,  with  the  proper 
officers  of  ths  cuftoms  at  the  port  where  the  fame  (hall  be 
imported,  ander  the  penalties  and  forfeitures  mentioned  and 
referred  to  in  the  faid  above-recited  aft,  pa(red  in  the  thirty-ninth 
year  of  hit  prefent  Majcfty :  And  the  Right  Honourable  the 
Lords  CommilTioners  of  his  Majefty's  Treafury  are  to  give  the 
lieceifary  dire£Uons  herein  accordingly. 

STEPH.  COTTRELL. 


No.  1 8. 


Ortev  At  the  Court  at  the  Queen's  Palace^  the  2d  of  May  18 10. 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  in  Council. 

VdTels  dcarins  TjIS  Majefty  is  plcafed,  by  and  with  the  advice  of  his  Privy 
cd  pom  and  '  '*'  ^  Council,  to  order,  and  it  is  hereby,  ordered,  that  all  veffels 
cmploxed  in  which  (hall  have  cleared  out  from  any  port,  fo  far  under  the  con- 
^^  P"**»       troul  of  France  or  her  allies,  as  that  Briti/b  vefTels  may  not  freely 

trade  thereat,  and  which  are  employed  in  the  whale  fifhery,  or 

pther  fifhery  of  any  dcfcription,  fave  as  hereinafter  excepted,  and 

jure  returning,  or  deftined  to  return,  either  to  the  port  from 

T^rhence  they  cleared,  or  to  any  other  pprt  or  place  at  which  the 

firiti/h  flag  may  not  freely  trade,  (hall  be  captured'  and  condemned, 

together  with  their  ftores  and  cargo,  as  prize  to  the  captors. 

theTe  emploTed         But  his  Majefty  is  pleafed  to  except  from  this  order,  veflcls 

fireS^^MT        fmployed  in  catching  and  conveying  fi(h  frefh  to  market,  fuch 

Biarket —  yelTels  not  being  fitted  or  provided  for  the  curing  of  fi{h. 

or  thoTe  faOing  And  it  is  further  ordered,  that  all  veffels  fubjed  to  the  provi- 

P'^T^Jf®  1  r    fions  of  this  order  as  aforefaid,  which  (hall  have  failed  on  their 

notice,  if  «iily  fo  ,  •       >  1  •         1  r 

fi^aged  ai  days   prefent  voyage  previous  to  notice  of  this  order,  or  reafonable  time 

■^  S^'^fis-      ^'^^  notice  thereof,  (hall  be  permitted  to  return  to  their  own  port 

without  rooleftation,  on  account   of  any  thing  contained  in  this 

order;  provided  they  (hall  not  have  continued  on  their  fi(heryas 

afdrefaif^ 
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aforriaid  more  than  twenty-one  days,  (which  are  hereby  allowed 
to  fuch  vefiel^y)  after  due  warning  of  this  order  receiTed  at  fea. 
And  the  Right  Honourable  the  Lords  Commiffioners  of  his 
Majeily's  Treafury,  his  Majefty's  Principal  Secretaries  of  State, 
the  LfOrds  Commiffioners  of  the  Admiralty^  and  the  Judge  of  the 
I£gli  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice* 
Admiralty,  are  to  take  the  neceflary  meafures  herein,  as  to  them 
may  refpeftiTely  appertain. 

W.  FAWKENER. 


No.  19. 

At  the  Court  at  the  Queen^s  Ptdacey  the  2d  May  ifilO«  dice 

PRESENT, 
The  KING'S  molt  Excellent  Majefty  in  Council. 

^^lirHEREAS    licences  have  been   granted  purfuant  to  t^  Cora  licences ftr 
^  *    Order  of  his  Majefty's  moft  Honourable  Privy  Council^  impertatian  firom 
permitting  the  importation  of  cargoes  confiiUng  Only  of  grain»  ^^WoUa'd^ 
meal,  flour,  and  burr  ftones,  from  ports  of  France  and  Holland  further  extended. 
to  ports  of  the  United  Kingdom : 

And  whereas  by  Order  of  Council  of  the  21ft  February  laft,  the 
laid  licences  were  further  extended  for  certain  periods  tfiereia 
cxpreffed :  ij/j^ 

And  whereas  it  has  been  reprefented  to  his  Majefty,  tiSF  it 
vonld  be  expedient  £LiU  further  to  extend  the  term  of  fuch  of  the 
fiud  Ucences  as  ihall  not  have  been  ufed  for  the  importation  of  aay 
fuch  cargo  into  this  kingdom : 

His  Majedy^  by  and  with  the  advice  of  his  Privy  Council,  if 
thereupon  pleafed  to  order,  and  it  is  hereby  ordered,  that  the 
term  of  fuch  of  the  {aid  licences  granted  for  the  importation  of 
cargoes  confiding  only  of  grain,  meal,  flour,  and  burr  ilones,  at 
(hall  not  have  been  ufed  as  aforefaid,  ihall  be  renewed  and  extended 
till  the  tenth  day  of  June  next,  notwithftanding  the  fame  (hall  .- 
have  a6iually  expired.  And  the  Right  Honourable  the  Lords 
Connniffioners  of  his  Majefty's  Treafury,  his  Majeily's  Principal 
(Secretaries  of  State^  theLfOrds  Commiflioners  of  the  Admiralty^ 
^nd  the  Judge  of  the  Digh  Court  of  Admiralty,  and  the  Jud^i 
pf  the  Courts  of  Vice*  Admiralty,  are  to  take  the  neceifary  me^ 
fttres  l^ercm  a«  to  them  may  refpei^ively  appertain. 

W.  FAWKENEfl, 
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No.  so» 

«ite.  At  tbr Court  tt  tlie  (^nam'/  Paloit,  the  xtfth  of  il£fy  iSxo. 

PRESENT, 

The  KING'S  moft  Excellent  Majefty  in  Coaneil. 

Tndebjfieetict  TT7HEREAS  by  an  aft  pafledinthe  twenty-eighth  year  of 
Iflaadof^ip-  ^^  "^ign  of  his  prefent  Majefty,  intituled,  "  An  A&,  for 

^wmdkmd^  with  regulating  the  trade  between  the  fubje^ts  of  his  Majefty's  colonies 
n^^P^D^^  and  plantations  in  North  America  and  in  the  We/t  India  iflands, 
Ibr  the  fisaibii  in   and  the  countries  belonging  to  the  United  States  of  America^  and 


^T'^^JJJt^^  betwe«n  his  Mayefty's  faid  fubje^  and  the  foreign  iflands  in  the 
M  fufcjcdi,        ^'3  I^^^9^  it  is»  among^  other  things,  enaded,  that  it  (hall 

and  may  be  lawful  for  his  Ms^efty  in  Council,  by  order  or  orders 
to  be  iflued  and  publifhed  from  time  to  time,  to  authonfe,  or  by 
warrant  or  warrants  under  his  iign  manual,  to  empower  the  Go- 
vernor of  Newfoundland^  for  the  time  being,  to  authorife,  in  cafe 
of  necei&ty,  the  importation  into  Newfoundland  of  bread,  fiour> 
IniRan  com,  and  lire  ftock,  from  any  of  the  territories  belonging 
to  the  fidd  United  States,  for  the  fupply  of  the  inhabitants  and 
fifhermen  of  the  ifland  of  Newfoundland  forthe  then  enfuing  feafon 
cndy ;  provided  always,  that  fuch  bread,  flour,  Indian  com,  and 
li^  iftock,  fo  authorifed  to  be  imported  into  the  ifland  of  New* 
fnmilandf  fhall  not  be  imported,  except  in  conformity  to  fuch 
rules,  reguladons,  andreftridions  aS)  (hall  be  fpecified  in  fuch 
9rder  or  orders,  warrant  or  warrants,  refpe^vely,  and  except  by 
^  Britt/b  fubjefts,  and  in  j9rt/^M>uilt  /hips,  owned  by  his  M&jefty's 
fubjeds,  and  navigated  according  to  law. 

And  wkerems  it  is  expedient  and  necefiary  that  prorifion  be 
made  for  fuUy  fupplying  the  inhabitants  and  fiHiermen  of  the  ifland 
of  Newfoundland^  for  the  enfuing  feafon,  with  bread,  flour,  peafe, 
InSan  com,  and  live  ftock^  and  alfo  pitch,  tar,  and  turpentine ; 
bis  Majefty  doth  thereupon,  by  and  with  the  advice  of  bis  Privy 
Councfl,  hereby  order  and  declare,  that  for  the  fupply  of  the 
inhabitants  and  fifliermen  of  the  ifland  of  Newfoundland*  for  the 
enfuing  feafon  only,  bread,  flour,  peafe,  In^an  corn,  and  live 
ftock,  and  alfo  pitch,  tar,  and  turpentine  may  be  imported  intp 
the  faid  ifland  from  any  of  the  territories  belonging  to  the  fai4 
United  States,  by  Bri^  fubje^  and  in  ^rt^^built  fliips 
QVA^  l>7  his  M^^47'>  fubje^s,  and  narigated  according  to  lawt 
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and  wUcfay  within  the  fpace  of  nine  months  previous  to  the  draft 
of  fiLch  importation,  have  cleared  out  from   fome  port  of  the 
United  Kingdom  of  Great  Britain  and  Irchmdf  or  other  his  Ma» 
jeily's  donjons  in  Europe^  for  which  purpofe  a  licence  fliall  hiCie 
been  granted  by  the  Commiffioners  of  his  Ms^fty's  Cuftoms  ia 
England  or  Scotland^  or  the  Cpmmiffioners  of  his  Majefty's  Revenue 
in  Ireland,  or  any  other  perfbn  or  perfoos  who  may  be  duly  autho* 
jized  in  that  kingdom  refpedively,  in  the  manner  and  form  here* 
in-after  mentioned ;  which  licence  (hall  continue  and  be  in  force 
for  nine  calendar  months,  from  the  day  of  the  date  upon  whick 
fuch  licence  is  refpeftively  granted,  and  no  longer;  provided 
that  no  fuch  licence  as  aforefaid^  granted  after  the  thirtieth  day 
of  September  next,  (hall  be  of  any  force  or  effe£^ :  And  his  Mi^eftj 
is  her-eb)  further  pleafed  to  prder,  that  the  mailer  or  perfon  having 
the  charge  or  command  of  any  (hip  or  veflel,  to  whom  fuck 
licence  (hall  be  granted,  (hall  upon  the  arrival  of  the  faid  (hip  of 
veiTel  at  the  port,  harbour  or  place  in  the  faid  idand  of  Newfound* 
iandy  where  he  (hall  difcharge  fuch  bread*  flour^  peafe,  InSam 
c^ru,  live  ftock,  pitch,  tar,  and  turpentine,  deliver  up  the  Cud 
licence  to  the  coUedor,  or  other  proper  officer  of  the  cuftoms 
there,  having  firft  (cndoifed  on  the  back  of  fuch  lictoce  the  macks, 
numbers,  aqd  contents  of  each  package  of  bread,  flour>  peafe, 
JmSan  eorn,  pitch,  tar,  and  turpentine,  and  the  number  of  five 
Ibock,  under  Uie  penaky  of  the  forfeiture  in  the  £ud  aft  mentioned  i 
apd  the  sojleftor  or  other  proper  officer  of  the  cuftosu  at  Niw^ 
fomuBandt  is  hereby  enjoined  and  required  to  give  a  certificate  ta 
the  mafter  or  perfqn  haying  the  charge  or  command  of  fuch  (hip 
or  vefl!4f  of  his  having  received  the  faid  licence  fo  endorfed  as 
before  &e£ked,  and  to  tran£cnit  the  Cune  to  the  Commiifioners  of 
Ips  Majefty's  Cuftoms  in  England  or  Scotland^  or  to  the  Coimnif* 
fieners  of  his  Majefty's  Revenue  in  Ireland  refpeftiyely^  by  wbooi^ 
fock  liceqce  v^as  gr^ntedt 

W-FAWKENERt 

FORM  of  LICENCE  djreded  by  the  above  Order* 

By  tlie  Gommiffiotters  for  managing  and  caufing  to  ])e  levied  and  ISom  of  Bon^ti^ 
coUeded  his  Majefty's  Cuftoms,  ^ubfidies,  and  other  Duties 
m     ^wbere^ 

^  WHEREAS  IName  if  tie  Per/on'}  one  of  his  Majefty's  fub^ 
^^&h  iefidin|^  at  IPlace  wicrf"]  hs^th   givei)  potice  to  us  the 

CoromiCf 


\ 


jHOot  APPENDIX 

Commiffioners  of  his  Majefty's  CuftoniB  [m  Greta  Britain^  w 
Revenue  in  Irelani}^  that  he  intends  to  lade  at  [Jome  port  of  the 
limited  States  ef  America^  and  import  into  \^fome  port  of  New* 
fmodland}  in  the  [^Sbip's  Namely  being  a  Britl/hhxjSLt  ihip 
[jdefcnbiag  the  tonnage  and  what  fort  efv^eC^^  navigated  according 
to  hiWy  whereof  [^Mq/Ur^i  nanu]  is  mafter,  bound  to  \^wbere1 ; 
and  it  appearing  by  the  regifter  of  the  faid  (hip  the  [Jhip^s  name] 
whereof  [mqfier's  name']  is  mafter,  that  the  (kid  (hip  the  [/bip*e 
name]  was  built  at  [piaee  where']  and  owned  by  [ovmer^i  name] 
sdiding  at  [^plaee  where]  all  his  Majefty's  Brittftf  fubjeds ;  and 
diat  no  foreigner^  diredly  or  indiredly,  hath  any  (hare,  part,  or 
inftertft  therein. 

Now  be  it  known,  that  the  faid  [perfon*s'name'],  hath  a  licence 
to  lade  on  board  the  faid  ihip  \Jhip^s  name]y  at  and  from  any  port 
or  place  belonging  to  the  United  States  oS.  Ameruoy  bread,  flour, 
peaie,  Indian  com,  and  live  ftock,  and  alfo  pitch,  tar,  and  tur- 
pentine, the  produce  of  the  faid  United  States,  and  no  other 
article  whatfoever;  and  to  carry  the  faid  bread,  flour,  peafe, 
InSan  corn*  live  ftock,  pitch,  tar,  and  turpentine,  to  fome  port 
or  pjbce  in  the  iiland  of  NewfoyneUand  \  and  on  the  arrival  of  tfie 
ijud  flitp  at  any  port,  harbour,  or  place  of  difcharge  in  Newfound- 
landf  the  mailer  or  .perfon  having  the  charge  or  connnand  of  the 
(aid  (hip,  is  required  and  enjoined  to  deliver  up  the  (aid  licence  to 
tiie  .colle6tor  or  other  proper  officer  of  Jiis  Majefty's  cuftomt 
dieoe,  and  to  indorfe  on  the  back  thereof  the  marks,  numbers, 
awi  contents  of  each  package  of  bread,  flour,  peafe,  Indian  com» 
pitch,  tar,  and  turpentine,  and  the  number  of  live  (lock,  and 
ftall  thereupon  receive  a  certificate  thereof  from  the  (aid  colleftpr» 
or  other  proper  officer  of  the  cufboms.  ' 

This  licence  to  continue  in  force  for  caleud^r  montha 

vom  the  date  hereof* 

Signed  by  us  the  at  the  this 

day  of  one  thoufand  eight  hundred  and 

'licence  to  import  bread,  floor,  peafe,  In£an  com,  live 
ftock,  pitch,  tar^  and  turpex^e  in^  the  iflax^  Qf 
Newfoundland, 


A  P  P  E  M  D  I  *.  Sabial 


No.  21. 

Fordgn-Office,  Moff  ao»  i8io«  MatUScatuw. 

THE  King  has  been  pleafed  to  caufe  it  to  be  fignified,  by  th^  Blockade  of  eke 
moft  Nobk  the  Marquis  WtUefi^,  his  Majefty'a  Principal  P««o^^i^*^* 
Secretary  of  State  for  Foreign  A£Fair8«  to  the  Miniftert  of  friendly 
and  neutral  Powers  refiding  ,  at  this  Court,  that  the  neceflary 
Ineafuret  have  been  taken  by  his  Majefty's  command,  icxt  th« 
blockade  of  the  port  of  Eyineur^  and  that  f^om  this  time  all  the 
meafures  authorized  by  the  law  of  nations,  and  the  refpeftive 
treaties  between  his  Majeily  and  the  different  neutral  Powers,  will 
be  adopted  and  executed,  with  refpedl  to  all  veffels  which  may 
attempt  to  Tiolate  the  iaid  blockade. 


N(x  %u 


At  the  Court  at  the  Queen*i  Palace^  the  i6th  of  May  i8io.  Order. 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  inXilounciL 

TTTHEREAS  the  time  limited  by  his  Majefty's  Order  in  Prohibiting  for 
^^    Conndl  df  the  twenty-fecond  day  of  November  laft,  for  pro-  ^  ^"^^'^^ 
Idbiting  the  expoitation  out  of  this  kingdom,  or  carrying  coaftwife,  ^  exportation 
gmpowder  or  fak-petre^  or  any  fort  of  arms  or  ammunition,  wiH  of  gunpowder, 
expire  upon  the  fixth  day  of  June  next :  And  whereas  it  is  ^^^;XliIi^^  ' 
jvdged  expedient  for  his  Majefty's  fervice,  and  the  fafety  rf  this  or  tarrving  fame 
kingdom,  that  the  faid  prohibition  ftiould  be  continued  fcn^  foirti  ^'*^^''^'**'*' 
time  longer,  his  Majcfty  doth  therefore,  by  and  with  the  advice 
offais  Privy  Council,  hereby  order,  require,  prohibit,  and  com- 
mand, that  no  perfon  or  perfons  whatfoever,  (except  the  Mailer 
General  of  the  Ordnance  for   his  Majefty's  fervice,)  do   at  any 
time,  during  the  fpace  of  fix  months,  to  commence  from  the  faid 
fixth   day  of  June  next,  prefume   to   tranfport  into  any  parts 
MJLt  of  this  kingdom,  or  carry  coaftwife,  any  gunpowder  or  fait- 
petTTj  •r  any  fort  of  arms  or  anununition,  or  (hip  or  lade  any 

J  gunpowder 
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gunpowder  Olr  {alt-petre»  or  tny  fort  of  arms  or  ammtmitiotf f  tit 
board  an j  (hip  or  veflel,  in  order  to  tranfportiDg  the  fame  into  any 
parts  beyond  the  feas,  or  carrying  the  fame  coaftwiCe,  without 
leave  or  peraoffion  in  that  behalf  firft  obtained  from  his  Majeily  or 
his  Pirivy  CooneiU  upon  pain  of  incurring  and  fuffering  the  refpec* 
five  forfeitures  aad  penalties  inflided  by  an  z€t,  paiTed  in  the 
CireBty-ninth  year  of  his  late  Majefly's  reign»  intituled,  ^*  An  A6i 
to  empower  his  Majefty  to  prohibit  the  exportation  of  falt-petre» 
And  to  enforce  the  bw  for  empowering  his  Majpfty  to  prohibit 
the  exportation  of  g^powder,  or  any  fort  of  arms  or  ammu*^ 
ttition ;  and  alfo  to  empower  his  Majefty  to  reftrain  the  oarrying 
coaftwife  of  fah-petre,  grunpowder,  or  any  fort  of  arms  or  ammu- 
nition :'' — And  the  right  honorable  the  Lords  CommilSoners  of 
liis  Majefty's  Treafury,  the  Conmiiffioners  for  executing  the  office 
6i  Lord  High  Admiral  of  Great  Briiain^  the  Lord  Warden  of 
the  Cbque  Ports,  the  Mafler-General  and  the  reft  of  the  principal 
officers  of  the  Ordnance,  and  his  Majefty^  Secretary  at  War,  are 
^  to  give  the  neceflary.dire&ions  herein,  as  to  them  may  refpe£Uvely 

nppertaia* 

W,  FAWKENER. 


IV 


No,  aj. 

INSTRUCTION— aoth  June  1810. 

OUR  win  and  pleafure  is,  that  SweJt/b  vefiels  employed  in  thef 
.     .  coafting  trade  from  one  port  of  Sweden  to  another  port  of 

j^^^^fA      Smfeden,  (hall  not  be  molefted  or  detained  under  the  Order  of  the 

^th  of  Jannary  1807,  till  further  Orders :  But  this  Inftrudion 
fliall  not  be  conftnied  to  extend  to  veffels  trading  between  the 
ports  oiSwidat  and  SweS/b  Pomerama. 

By  his  Majefty's  command, 

(Signed)        R.  RYDER. 
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No.  24* 

At  the  Court  at  the  QueeiCs  Palace,  the  20th  of  Jime  iSio.  0xte« 

PRESENT, 
The  KING^  moft  ExceUent  Majefty  in  Council 

WHEREAS  by  an  Aft,  pafled  in  the  Forty-eighih  Year  of  Importadoii  «r 
hit  Majefty'8  reign,  intituled,  "  An  Ad  for  further  con-  ^^^^ 
tiDtAng^  until  three  months  after  the  ratification  of  a  definitive  wool  (except  ooi* 
treaty  of  peace,  an  ad,  made  in  the  forty-fionrth  year  of  his  pre-  ^^  ^)»  f°^ 
fent  Majeity,  for  permitting  the  importation  inco  Great  Bntain  of  foreign  ihipe, 
hides  and  other  articles  in  foreign  (hips,"  if  is  enafted,  that  an  frpjn  ports  from 
ad,  made  in  the  forty -foiulh  year  of  his  prefent  Majefly,  inti-  flagiiexdS«| 
iuKd,  '^  An  Ad  for  permitting^  until  the  fifth  day  of  May,  one  permitted  fcr&L 
thouiand  eight  hundred  and  five,  the  importation  of  hides,  c^-  SSs  hewS*  ^ 
fldns,  horns,  tallow,  and  wool,  (except  cotton  wool,)  in  foreign 
fliips,  on  payment  of  the  like  duties,  as  if  imported  in  Britt/h  or 
i^^^ihips  ;'*  which^  by  an  ad  made  in  the  forty-fifth  year  of  his 
prefent  Majefty,   was  revived  and  ftirther  continued   until  th^ 
twenty-fifth  day  of  March  one  thoufand  eight  hundred  and  Hix^ 
and  ^tended  to  goat-fkins  imported  in  foreign  (hips }  and  which 
was  further  continued  by  an  ad  made  in  the  forty-feventh  year  of 
his  prefent  Majefty,  until  the  twenty-fifth  day  of  March  one 
thou£uid  eight  hundred  and  eight,  (hould  be,  and  the  fame  wat 
thereby  ftirther  continued  until  three  months  after  the  ratification 
of  a  definitive  treaty  of  peace :  And  whereas,  by  the  faid  ads^  it 
Is  lawful  for  his  Majefty,  by  his  Order  in  Council,  from  time  to 
time,  when  and  as  often  as  it  may  be  judged  expedient,  to  permit 
any  hides,  pieces  of  hides,  dreffed  or  undre(red,  calf- (kins,  or  pieces 
of  calf-(kins,  drefled  or  undre(red,  horns,  or  pieces  of  horns,  tal* 
low,  and  wool,  (except  cotton  wool,}  and  alfo  goat- (kins,  to  be 
imported  in  any  foreign  (hip  or  ve(rel,  and  to  be  admitted  to  entry 
in  any  port  or  place  in  the  United  Kingdom,  on  payment  of  fuch 
and  the  like  duties  of  cuftoms  and  excife  as  are  due  and  payable 
on  the  like  goods  when  imported  in  any  Brltt/h  or  Itj/h'hmlt  (hip 
or  ve(rel,  any  thing  contained  in  any  ad  to  the  contrary  notwith- 
ftanding :  His  Majefty  is  thereupon  pleafed,  by  and  with  the 
advice  of  his  Privy  Counol,  and  in  purfuance  of  the  powera 

vefted 


I 

vefted  in  his  Majefty  by  the  £ud  above  recited  ads,  to  allow^  and 
doth  hereby  allow,  for  the  fpace  of  fix  months  firom  the  dato  of 
this  his  Majefty's  Order  in  Council,  the  importation  of  hides,  or 
^  pieces  of  hides,  drefled  or  undrefTed^  calf-fkins,  or  pieces  of  calf- 

ikins,  drefled  or  undrefled,  horns,  or  pieces  of  horns,  tallow,  and 
wool,  (except  cotton  wool,)  and  alfo  of  goat-fldns,  dreffed  or 
undrefled,  in  any  foreign  (hip  or  vefiel,  firom  any  port  fix)m  which 
the  Britt/b  flag  is  excluded ;  and  that  on  the  arrivsd  at  any  port  of 
the  United  Kingdom  of  any  foreign  (hip  or  ve(rel,  from  any  port 
firom  which  the  Britt/b  flag  is  excluded,  with  any  of  the  artickf 
aboTe  mentioned,  the  faid  goods  (hall  be  admitted  to  entry  on 
payment  of  the  fame  duties  of  cuftoms  and  excife  as  are  due  and 
payable  on  the  like  goods  when  imported  in  any  Briij/h  or  Iri/i 
built  (hip  or  veflel. — And  the  Right  Honourable  the  Lords  Com- 
miffioners  of  his  Majefty's  Treafury  are  to  give  the  neceflary 
direftions  herein  accordingly. 

W.  FAWKENER, 


No.  25. 

* 

Qtigr.  At  the  Court  at  the  Qucen^s  Palace^  the  20th  of  June  18 lO* 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  in  Council. 

je.  -tjitHEREAS  the  time  limited  by  his  Majefty's  Order  ia 
Mdljr  the  ex-  W  Council  of  the  twentieth  day  of  December  la(^,  prohibiting 
SoraL&c.  ftr  ^  tranfporting  into  any  parts  out  of  this  kingdom  of  any  pig- 
fix  montfat  firom  iron,  bar-iron>  hemp,  pitch,  tar,  roiin,  turpentine,  anchors, 
ixthof/itfy;      cables,   cordage,   mafts,   yards,  bowfprits,   oars,   oakum,  (heet 

copper,  or  other  naval  ftores,  will  expire  upon  the  eleventh  day 
of  July  next:  And  whereas  it  is  judged  expedient  for  his 
Majefty's  fervice,  and  the  fafety  of  this  kingdom,  that  the  faid 
prohibition  (bould  be  continued  for  fome  time  longer,  his  Majefty 
doth  therefore,  with  the  advice  of  his  Privy  Council,  hereby 
order,  require,  prohibit,  and  command,  that  no  pcrfon  or  perfons 
whofoever  do  any  time,  for  the  fpace  of  fix  months,  from  the  faid 
eleventh  day  of  July  next,  prefume  to  tranfport  into  any  parts 
out  of  this  kingdom  afiy  pig-iron,*  bar-iron,  hemp,  pitch,  tar 
^  rofia. 
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ro£n»  turpentme»  anchors,  cables,  cordage,  mails,  yards,  bow« 
fprits,  oars,  oakum,  (heet-copper,  fail-cloth  or  canvas,  or  other 
naval  ftores,  or  do  (hip  or  lade  any  pig-iron,  bar-iron,  hemp9 
pitch,  tar,  rofin,  turpentine,  anchors,  cables,  cordage>  maftf^ 
yards,  bowfprits,  oars,  oakum^  (heet-copper,  fail-cloth  or  canvas^ 
or  other  naval  (lores,  on  board  any  (hip  or  vefTel,  in  order  to 
tranfporting  the  &me  into  any  parts  beyond  the  feas,  without 
leave  or  permiffion  fird  being  had  and  obtained  from  his  Majedy  of 
liis  Privy  Council,  upon  pain  of  incurring  the  forfeitures  infli^ed 
by  an  z€t  paifed  in  the  thirty-third  year  of  his  Majefty's  reign^ 
intituled,  '*  An  A61  to  enable  his  Majedy  to  rcdrain  the  exporta- 
tkui  of  naval  dores,  and  more  eifedlually  to  prevent  the  exportation 
of  &lt-petre,  arms,  and  ammunition,  when  prohibited  by  procla- 
mation or  order  in  council :"  But  it  is  neverthelefs  his  Majedy 's  txcevt  tocertaUil 
pleafure,  that  nothing  herein  contained  (hall  extend,  or  be  con-  vefltl^andfor  | 
ftrued  to  extend,  to  any  of  his  Majedy's  (hips  of  war,  or  any  other  hwia  cmirat^ 
ihips  or  vefiels  or  boats  in  the  fervice  of  his  Majedy,  or  employed  nted,  under 
or  freighted  by  his  Majedy's  board  of  ordnance,  or  by  the  com-  varioia  regub- 
miflioners  of  lus  Majedy 's  navy ;  nor  to  prevent  any  (hip  or  ve(rel 
firom  taking  or  having  on  board  fuch  quantities  of  naval  dores  as 
may  be  nece(rary  for  the  ufe  of  fuch  (hip  or  ve(rel  during  the 
courfe  of  her  intended  voyage,  or  by  licence  from  the  Lord  High 
Admiral  of  Great  Britain^  or  the  Conunifiioners  of  the  Admiralty 
for  the  time  being ;  nor  to  the  exportation  of  the  faid  feveral 
articles  to  Ireland^  or  to  his  Majedy's  yards  or  garrifons,  or  to 
his  Majedy's  colonies  and  plantations  in  jimerica  or  the  Weft  Indies^ 
or  to  Newfoundland^  or  to  his  Majedy's  forts  and  fettlements  ou 
the  coad  ofjffrica,  or  to  the  iflandof  St.  Helena^  or  to  the  Brttlft^ 
fettlements  or  fadories  in  the  Eqft  Indiei :  Provided  that  upon 
the  exportation  of  any  of  the  faid  articles  for  the  purpofe  of  trade 
to  Ireland^  or  to  his  Majedy's  yards  and  garrifons,  or  to  his 
Majedy's  colpnies  and  plantations  in  America  or  the  Weji  Indies^ 
or  to  the  ifland  of  Newfoundland^  or  to  his  Majedy's  forts  and 
fettlements  on  the  coad  of  Africa^  or  to  the  idand  of  St*  HeUnaf 
or  to  the  Briti/b  fettlements  or  fa6lories  in  the  Eqft  Indies,  the 
exporters  of  fuch  articles  do  fird  make  oath  of  the  true  dedination 
of  the  fame  to  the  places  for  which  they  (hall  be  entered  outwards 
before  the  entry  of  the  fame  (hall  be  made,  and  do  give  full  and 
fiifficient  fecurity,  by  bond,  (except  as  herein-after  excepted,) 
to  the  fatisfa£lion  of  the  commidioners  of  his  Majedy's  cudomt, 
to  carry  the  (aid  articles  to  the  places  for  which  they  are  fo 
entered  outwards,  and  for  the  purpofes  fpecified,  and  none  other ; 
Vol.  I.  [e]  and 
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and  fucli  bond  ftiall  not  be  cancelled  or  delivered  up  until  proof 
be  made  to  the  fatisfa£iion  of  the  faid  commiflioners,  by  the  pro- 
dudlion,  within  a  time  to  be  fixed  by  the  faid  comsniHiunerSi  and 
fpecified  in  the  bond,  of  a  certificate  or  certificates,  in  fuch  form 
and  manner  as  fhall  be  dire£^ed  by  the  faid  commiirioners,  (hewing 
that  the  faid  arc:cle>  liave  been  all  duly  landed  at  the  places  for 
vhich  they  ^cre  entered  outwards :  But  it  is  his  Majefty's  plea- 
fure,    nevertlielefs,    that  the  following   irticles,    viz.   bar-iron, 
wliiie  and  tarred  rope,  taUow  or  mill  greafe,  tarpaulins  for  wag« 
gon-coverSy  pitch,  tsar,  and  turpentine,  (hall  be  permitted  to  be 
exportedyUpon  payment  of  the  proper  duties,  without  bond  .being 
entered  into  by  the  merchant  exporter,  to  any  of  the  Briti/b  plan- 
tations  in  the  Weft  Indieiy  or  to  any  of  his  Majefly's  fettlements 
in  South  jimerica ;  provided  the  merchant  exporter  fhall  firll  verify, 
upon  oath,  that  the  articles  fo  exported  are  intended  for  the  ufe 
of  a  particular  plantation  or  fettlement,  to  be  named  in  the  entry 
outwards,  and  not  for  fale ;  and  that  the  faid  plantation  or  fettle* 
ment  has  not  before  been  fumifhed  with  any  fupply  of  the  faid 
articles  during  the  fame  feafon  ;  and  provided  alfo,  that  the   ex- 
portation of  the  (aid  articles  (hall,  in  no  cafe,  exceed  the  value  of 
fifty, pounds  fterling  for  any  given  plantation  or  fettlement,  whe- 
ther by  one  or  more  (hipments  within  the  fame  feafon :  And  the 
right  honourable  the  Lords  Commilfioners  of  his  Majefty*s  Trea- 
fury,  the  Commidioners  for  executing  the  office  of  Lord  High 
Admiral  of  Great  Britain,  and  the  Lord  Warden   of  the  Cinque 
ports,  are  to  give  the  neceflary  diredlions  herein  as  to  them  may 

refpedively  appertain. 

W.  FAWKENER. 


No.  26. 


At  the  Court  at  the  Qtieen^s  Palace,  the  jyth  of  June  1810. 

PRESENT, 
The  KING'S  moil  Excellent  Majefty  in  CouncU. 

Cornl!CAnow,for  xt;^HEREAS  licences  have  been  granted  purfuant  to  the  Order 

importation  from      VV        ri-    nc-   n.    •  ii  i.  1. 1     «  •     ^  -i 

ports  of />fl,ic<f  of  his  Majefty 's  molt  honourable  Privy  Council,  permitting 

and  HaUund^  the  importation  of  cargoes  confiding  only  of  grain,  meal,  flour, 
to  loth  of!fiLLf  *"^  ^*^"'  ftones,  from  ports  gf  France  and  Holland  to  perts  pf  the 
iJJiQ.  United  Kingdoms 

4&d 
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And  wbereas  t>y  Order  of  Council  of  the  2d  of  May  laft,  the 
iaid  licences  were  further  extended  for  certain  periods  therein 
cxprefled: 

And  whereas  it  has  been  reprcfented  to  his  Majefty  that  it 
would  be  expedient  ftill  further  to  extend  the  term  of  fuch  of  the ' 
iaid  licences  as  (hall  not  have  been  ufed  for  the  importation  of  ^sxf 
fuch  cargo  into  this  kingdom : 

His  Majefty,  by  ^and  with  the  advice  of  his  Privy  Council^  ia 
tliereupon  pleafed  to  order,  and  it  is  hereby  ordered.  That  the 
term  of  fuch  of  the  faid  licences  granted  for  the  importation  of 
cargoes  confiding  only  of  grain,  meal,  flour,  and  burr  flones,  at 
fhall  not  have  been  ufed  as  aforefaid,  (hall  be  renewed  and  ex- 
tended till  the  loth  day  of  Augujl  next,  notwithiUnding  the  fame 
(hall  hare  adoally  expired.  And  the  Right  Honourable  the 
Lords  Commiifioners  of  his  Majefty's  Treafury,  his  Majefty's 
Principal  Secretaries  of  State,  the  Lords  Conuninioners  of  the 
Admiralty,  and  the  Judge  of  the  High  Court  of  Admiralty,  and 
Judges  of  the  Courts  of  Vice-Admiralty,  are  to  take  the  neceflary 
meafures  hereiB  as  to  them  may  refpedively  apperuin.  ^ 

W.  FAWKENER. 


No.  27. 

At  the  Court  at  the  Queen^t  Palace^  the  i8th  of  July  iSlO. 

PRESENT, 
The  KING'S  moft  Excellent  Majefty  in  Council. 

"l^HEREAS  licences  have  been  granted  purfuant  to  the  Termiof 
^^    Order  of  his  Majefty's  moft  honourable  Privy  Council,  i^J^^^uIUa 
permitting  the  importation  of  cargoes  confifting  of  fuch  articles  as  cargoes  from 
lie  allowed  by  law  to  be  imported  (with  certain  exceptions  ftated  f^nf'^'^ 
m  the  (aid  licences)  firom  ports  fi tuated  within  the  Baltic  i  and  plied  to  importt- 
firom  jircbangel  and  other  ports  fituated  in  the  JVhUe  Sea,  which  ^^^"J^^  j^I 
licences  will  expire  on  the  29th  of  September  next :  And  whereas  nuavy  x8xi.     " 
it  has  been  reprefented  to  his  Majefty,  that  it  would  be  expedient 
to  extend  the  term  of  fuch  of  the  faid  licences  as  (hall  not  have  been 
nled  for  the  importation  of  any  fnch  cargo  into  this  kingdom  • 
Ks  Majefty,  by  and  with  the  advice  of  his  Privy  Council,  la 
dbMlipon  plealed  to  order,  and  it  is  hereby  ordered.  That  the 
lomof  fuch  of  the  £ud  licences  granted  for  the  importation  q£ 

He »]  cargod 
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cargoet  eonfifting  of  articles  permitted  by  law  to  be  imported 
(with  the  exceptions  ftated  in  fuch  licences)  as  (hall  not  ha^e 
been  ufed  as  aforefaid,  fhaU  be  renewed  and  extended  till  the  ift 
day  of  January  181I9  notwithftandix^  the  fame  (hall  have  a6lually 
expired.  And  the  Right  Honourable  the  Lords  CommifliQnera 
*  of  his  Majeily's  Treafury,  his  Majefty's  Principal  Secretaries  of 
State^  the  Lords  Conmiii&oners  of  the  Admiralty,  and  the  Judge 
of  the  High  Gsurt  of  Admiralty,  and  Judges  of  the  Courts  ef 
Vice- Admiralty,  are  to  take  the  necefTary  meafures  hereim  as  to 
thea  may  refpcfUvely  appertain. 

W.  FAWKENER. 


No.  28. 


Notifiati«i; 

Blocludeoftfat 
Ca«alafC9i^ 


Foreign-Office*  Augufi  ijth*  i8ia 

rpHE  King  has  been  pleafed  to  caufe  it  to  be  fignified  by  the 
-*•  moft  Noble  the  Marquis  WelUJley^  his  Majefty's  Principal 
Secretary  of  State  for  Foreign  Affairs,  to  the  minifters  of  Friendly 
and  Neutral  Powers  refiding  at  this  Court,  that  the  neceffary 
meafures  have  been  taken,  by  his  Majefty's  command,  for  the 
blockade  of  the  Canal  of  Corfu ;  and  that  from  this  time  all  the 
meafures  authorized  by  the  laws  of  nations,  and  the  refpe^^ive 
treaties  between  his  Majefty  and  the  different  Neutral  Powers^ 
will  be  adopted  and  executed  with  refpeA  to  all  veffels  which  may 
attempt  to  violate  the  (aid  blockade. 


J 
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No.  29. 

£XTRACT  of  a  fecret  letter  written  from  HotUmd^  oa 
behalf  of  tbe  Honourable  the  Court  of  Seventeen,  in 
HdUand^  to  His  Excellency  the  Governor-General  in 
Council  in  InJ^^  dated  AmUerdoMy  the  25tk  Sefiemr 
ler  1789*— Referred  to  in  pages  287  and  3«2. 

TXTHEN  Reports  were  oonununicated  in  the  month  of  Afrif 
^^  laft  on  behalf  of  thdr  High  MightinefTes  to  the  Court  of 
Serenteen^  that  fome  of  the  mailers  of  the  American  (hips  had 
fpoken  fomething  refpe£bng  the  facility  wherewith  Batavta  fpicea 
were  to  be  bad,  it  made  a  deep  impreflion  upon  the  faid  Courts 
and  fpread  a  great  doubt  (the  Court  is  forry  to  fay)  refpedting 
the  integrity  of  the  admimftrators  of  the  mofl:  tender  concerns  of 
the  Eafi  India  Company  in  India ;  yet  in  what  degree  foever  thofe 
impreifions  mufthave  been  increafed  on  the  minds  of  us,  and  of 
tbofe  who  take  thofe  concerns  at  heart,  you  would  be  able  to 
gaeii,  as,  ihice  a  ihoit  time  ago,  authentic  informations  have 
teacbed  this  country,  that  important  quantity  of  fpices,  and  efpe- 
ciaBy  of  doves,  were  imported  into  America,  and  thence  partly 
exported  to  Emr<»pe  and  there  difpofed  of,  by  which  the  Company 
it  greatly  underminedL 

We  have  alfo  received  au^ientic  information  that  confiderable 
quantities  of  coffee,  of  Java,  were  brought  by  Dani/b  China  fhipt 
in  Emropef  and  were  immediately  fold. 

It  is  undoubtful  that  fuch  proceeding's^  when  continued,  muft 
tend  to  accompHih  the  ruin  of  a  4rade  which,  till  this  momentt 
did  fupp(»rt  itielf  with  the  greateft  difiSculty,  aad,  u  it  were,  it 
on  the  brink  of  its  total  deftru^ion ;  and  no  veonder  that  the 
attention  of  the  Sovereign,  who  generoufly  advanced  the  money 
coUeded  from  the  inhabitants  of  this  country  in  a  peculiar  way, 
was  efpecially  direfted  to  this  poii.t. 

We  fee,  with  the  greateft  diflatisfaftion,  that  by  fuch  means 
the  unwearied  endeavotirs  of  this  Court  for  the  welfare  of  the 
Company  are  crofTed  and  rendered  difficult,  and  we  cannot  but 
look  with  terror  upon  the  confequences  which  may  arife  herefrom, 
/or  want  of  a  fpeedy  and  efficacious  prevention. 
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We  therefore  (in  the  abfence  of  the  Court  of  Seventeen)  can« 
not  omit  reprefenting  the  above  cafe  to  you  with  the  greateft 
fpeed,  and  through  an  uncommon  way*  and  to  lay  before  you 
with  the  greatefl  zeal  the  impolUbility  of  fuch  tranfadlions  taking 
place,  without  that  in  the  one  or  other  part  of  the  adminiftration 
at  Batavia  fraud  is  committed,  and  «  hat  a  prejudicial  influence  it 
can  be  upon  the  mind  of  the  Sovereign  from  whom  only  the  meant 
are  to  be  expelled  for  a  lafting  reparation  of  the  affairs  of  the 
Company,  without  reckoning  the  immenfe  loffet  which^  as  we 
did  obferve  juft  now,  may  arife  therefrom  for  the  Company. 

We  therefore  do  command  you  to  make  a  flridk  inquiry  into 
the  means  whereby  the  fai4  mailers  of  American  fhips,  during  the 
laft  year,  as  in  the  beginning  of  the  prefent  one,  have  got  fpicea 
at  Batavuh  ^d  alfo  by  what  way  confiderable  quantities  of  Jana 
coffee  got  into  the  hands  of  mafters  of  Damjh  (hips ;  and  further^ 
in  general  whether  fuch  prejudicial  pradices  have  taken  place 
more. 

We  rely  herein  upon  your  zeal  for  the  concern  of  the  Com- 
pany, and  we  alfo  mean  that  in  fuch  dangerous  circumftances  a 
proof  thereof  may  be  expeded  with  right,  and  we  therefore  truft 
that  you  wiU  ufe  every  poiiible  means  to  come  to  the  truth,  and 
render  the  cafe  as  clear  as  may  anfwer  to  our  faid  wifhes,  for 
which  purpofe  we  thought  proper  to  treat  this  caufe  fccretly,  an4 
to  prevent  its  becoming  public  in  /ndSui,  as  it  may  be  prejudicial 
to  any  inquiries  which  are  to  be  made  by  you  as  may  afford  meant 
|o  offenders  to  avoid  the  merited  punifhment ;  on  which  account 
we  alfo  truft  that  yon  wiU,  on  the  receipt  hereof,  keep  a  watchful 
^  upon  thofe  to  whom  the  adminiftration  of  thofe  precipus 
articles  was  tfufted,  as  well  as  upon  thofe  wbofe  duty  it  was  to 
watch  for  the  ftri£k  obfervation  of  the  laws  ena6ked  againft  fmug- 
gling,  whereof  nufters  of  ftrange  (hips  are  alfo  reminded  at  oftea 
j|t  they  came  to  Baktpia. 

A  True  Copy, 

(Signed)        J.  D.  OLDENZEEI^t 

firft  Sworn  Clerlu 
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No.  30. 

tol*RACT  of  a  fecret  letter,  written  by  the  Court  Of 
Direftort  at  jim/Urdamf  to  the  Supreme  Government  at 
Bataviaj  dated  the  zCthj^pril  179O1  and  referred  to 

•THIS  Council  of  SeTenteen  having  ferioufly  obfcrved  that  the 
'*'  navigation  of  Americans  in  India  becomes  frequent,  and  ap. 
prehending  bad  cpnfequences  therefrom,  the  Dutch  Con^pany  did 
authorize  us  to  write  to  you  00  that  point,  fo  as  we  nuty  deem  it 
requifitc. 

In  confequence  of  that  authorization  we  have  deemed  it  necef. 
fary  to  fend,  for  your  information,  a  re folution  of  their  High 
MightincileSt  of  the  9th  November  1789,  with  its  appendixes,  and 
-vre  reconunend  you,  that  you  do  diicharge  in  all  cafes  the  obliga« 
lions  attached  to  decorumi  which  the  concerns  between  this 
Republic  and  that  nation  require;  but  that  you  do  avoid 
facOitating  their  navigation  to,  or  trade  in  In^i  and  we  do 
charge  you  that  you  do  fuggeft  to  us,  by  the  firft  opportunity, 
what  the  necelTary  means  are  which  may  be  adopted  to  difcourage 
them  from  the  ^d  navigation. 

A  True  Copy. 

(Signed)        J.  D.  OLDENZEEL, 

Firft  Clerk. 


No.  3  If 

EXTRACT  Patrias  general  letter ,  written  by  the  Gen- 
tlemen Dire6^ors  of  the  Eqft  India  Company  in  Nether* 
land  to  the  Government  of  Bataviaf  dated  Am/lerdam, 
7th  December  1791 ;  referred  to  page  301. 

A  LTHOUGH  we  are  yet  thinking  whether  the  permiffion 
^^  granted  to  the  Americani  fupercargos  of  the  (hips  the  Threg 
r#  and  the  AJrca^  to  bring  Come  goods  for  iale  on  ihore^ 
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Aould  be  taken  as  a  bafit  by  otl^  merchantf  of  the  fiud  liationy 
to  d6  fuch  requefts  alfo,  and  thus,  in  our  fentiment,  that  it  wiR 
not  be  without  fome  confequence,  aererthelefs  we  will  pafs  your 
condu6l  about  it,  under  exprefs  order  to  Tt}t6t  in  future  all  fuch 
requefts.  We  are  further  of  opinion,  that  the  given  orders  con- 
cerning the  American  (hips  are  to  all  companies,  fettlements,  and 
thus  to  Malacca  too,  and  we  defire  alfo  that  care  (hould  be  taken 
that  the  fame  be  carried  into  effedi ;  and  as  we  are  generally  of 
opinion  that  the  importation  of  Europe  or  Americc^t  goods,  by 
ftips  of  foreign  nations,  is  very  prqudicial  to  the  intereft  of  the 
Company,  ^md  the  (hips  men ;  fo  we  defire  that  in  future  our 
given  orders  concerning  the  Americans  fliaU  be  extended  to  other 
nations  sJfo,  and  that  care  (hall  be  taken  that  thereof  notice  be 
given  to  the  men  of  the  (hips  of  the  different  nations  by  their 
arrival,  for  which  purpofe  we  fuch  an  order  (hall  fend  to  the 
Cape  the  GaodHope  alfo. 

Agrees* 

(  Signed)       J.  D-  OLDENZEEI, 

F.  S.  Clerk. 


INDEX. 


A. 

UiCCOUNT  Tales  in  a  cafe  where  a  (Kip  and  cargo  were 
fent  on  to  Great  Britain  firom  a  Vice-A  dmiralty  Court, 
upQn  ao  appeal  to  the  Lords  CommiflionerSy  referred 
to  regiilrar  and  merchants— fubjed  to  dedu£kion8  for 
expences  attending  providing  fecurities,  affe^Ung  in« 
furances  on  (hipi  cargo,  and  freight,  and  alfo  for 
commiiSon  on  effe£^g  infurances  and  the  purchafe  of 
Exchequer  bills  .^  ,^  —     ^^j 

^dbefiou  to  appeal  pronounced  ^gainft,  wher^  an  attempt 
had  been  m^de  to  cover  enemy's  property  under  a 
general  licence .  —  —  —  313 

Ai^udScatiottf  captor  bringing  a  prize  to  a  remote  port  for 

adjudication  condemned  in  cofts  and  damages  309 

»  ■     '  '  ■        neutral  not  bound  to  navigate  his  (hip  to  a  port 

for  adjudication  —  '"^  "^  33 

perhaps  ptherwife  if  the  neutral  had  voluntarily 


entered  into  an  engagement  to  that  efFed  -—  3^ 

jidnwraPi  nght  to  (hare  in  iJie  flag  eighth  of  prizes  made  by 
fhips  originally  detached  from,  his  conunand  for  a 
particular  chace,  in  which  having  failed,  another  chace 
was  commenced  without  previoufly  communicating 
with  the  Admiral,  and  the  prizes  taken,  admitted  69  &  ^39 

^jtgentSf  mifcondud  attributable  to  owner  in  concealing  con- 
traband out :  condemnation  — '  •—  25 

Allegation  of  joint  capture,  after  final  adjudication,  admitted 
under  particular  circumftances  without  payment  of 
proportion  of  captor *s  expences,  the  daufe  of  45  (?.  3. 
f.  47,  notwithRanding  m^  —  26^ 

'jlmerican  Have  trade  prohibited,  from  the  ifl:  January  180S, 
by  the  law  of  America  as  well  as  that  of  Great  Britain ; 
fhips  and  cargoes  lawful  prize  to  a  Briti/b  captor  240 

'Af^atlon  for  expences  incurred  by  detention  under  fufpi* 

ciouicircumftaAcesrefufed  -*?  —         113 

Jttacbmna 
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Jitacbmeni  gnnied  againd  captor  to  bring  in  proceeds  in 

purfuance  of  a  monition  —         •     —  3  j5 

Jffbciatum^  if  for  the  cxprefi  purpofe  of  a  particular  defcrip- 

tion  of  capture,  will  enure  to  the  benefit  of  all  veiTela 

fo  aiTociated  with  the  captors  —  —  128 

/ecus  if  not  growing  out  of  the  purpofe  of  fuch 

affociation  —  —  —  —         128 

in  what  cafe  it  may  be  broken  by  a  detachment  for 
a  particular  purpofe,  fo  as  to  entitle  the  adual  captors 
alone  —  —  —  *--        211 

Appendix,  containing  extraf^  from  HisMajeily's  proclama- 
tion for  regulating  general  diftribution  of  flag  eighth, 
pi^  i — Order  in  Council  for  prohibiting  exportation 
of  naval  fkores,  iv — Order  for  embargo,  vi — ^for  regu* 
lating  trade  by  licence  to  Heligoland^  vii — ^for  remov- 
ing embargo,  vii— refpe6Ung  trade  to  Weft  Ir.dtes  and 
South  JmerfcOf  viii— inftru^tions  as  to  trade  between 
Swym  and  Maefe^  xiii— importation  by  foreign  fhips  of 
wool,  hides,  Brc.  xiii— term  of  licences  to  certain 
ports  of  Holland  extended,  xv — prohibition  to  export 
powder  and  arms  further  extended,  -rn-^wedifb  com 
fhips  permitted  to  enter  Norwegian  ports  and  return 
dire^^xvii— exportation  ihip's  ilpres  prohibited,  xvii— 
Licences  for  Aitfirian  veffels,  term  prolonged,  xix  -^ 
permitting  dire£l  trade  to  iflands  of  Feroe  and  Iceland^ 
XX — ^neutral  trade  to  IVeJl  Indies f  xxii — bl -c^r.^k  of 
Spamjh  ports,  xxv— com  licences,  :erms  extendtrd* 
xxvi  -importation  of  corn  by  neuu-dls,  xxvii — re1:»tive 
to  fifhing  trade  from  controuled  ports,  xxviii— com 
licences,  terms  farther  exteadeJ,  xxix^-rc^^lating  the 
fupply  of  Newfoundland  ind  the  form  of  licences,  xxx 
—blockade  of  ElfinettTf  xxxui — republication  of  order 
22 d  November  1809,  xxxiii—  coafting  trade  of  Sweden, 
xxxiv — ^importation  of  hides,  tallow,  &c*  xxxv— Na« 
val  (lores,  exportation  prohibited,  xxxvi— com  li- 
cences, terms  further  extended,  xxzviii— licences, 
trade  to  the  Baku,  xxxix—- blockade  of  canal  of 
Corfu,  xL— Extrads  of  {ecret  letters  from  the  Court 
of  Seventeen  in  Holland,  and  the  Court  of  Diredors 
to  the  Government  of  Bataina,  relative  to  neutral 
trade  to  Batavia,  xli  &  xliiL— Extnift  Patrias  gene* 
nl  letter  from  the  Direftors  on  tbo  lame  fobje^  xliii* 
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.  Fafd 

BaRafi,  neutrals  in  baflaft  failing  from  Martimque  protefied 

by  order  of  1 8th  February  1 807  —  i  a 

Jfataviaf  national  charafier  of,  confidcred  — -  27a 

Bicfisdc  of  Bremen  —  —  -p.  i5j 

CaiU%        *—  —  —  ia8»  251 

Elbe,  Emij  and  H^e/er  •*—  —  141 

Martintque  —  "*  •**  €4 

^ftcr  ceffation  or  interruption  by  the  arrival  of  A 
fuperior  force  of  the  enemy,  rather  a  blockade  dlr 
novo  than  a  re-commencement        «— •  •—    261 

chafing  Telfels  appearing  off  the  port  oo  ceflatipa 
of  blockade  ^ —  —  —  6j 

duty  of  blockadert  to  maintain  fuch  a  force  as  would 
be  of  itfelf  capable  of  maintaining  the  blockade       59 

a  fingle  ihip  may  be  competent  to  maintain  a 
blockade  of  one  port  and  cooperate  with  others 
in  blockading  aoother  — #  -.  ^ 

geneial  notoriety  of  blockade  df /a89  to  bind 
neutnds        —  —  -^  61  &  6^ 

innocent,  intention  of  the  nuifter  of  an  ^merieam 
veflel,  with  a  contingent  deftination,  eftabliflied  in 
approaching  the  mouth  of  a  blockaded  port,  for 
the  purpofe  of  enquiry,  veflel  reftored        — -      3i|.i 

diftin&ion  between  a  military  and  conunercial 
blockade  and  their  effects         —         -*  ia8 

American  veffels  failing  with  a  contingent  deftina- 
tion  to  a  blockaded  pprt,  may  afcertain  the  faft 
by  making  enquiry  of  veffels  cruifing  off  or  in 
ports  near  that  blockaded  — -  141,  i(t 

t  M     ■      ■  not  bound  to  difclofe   the   port 

where  enquiry  is  intended  to  be  made  in  a  letter 
of  inflrudions  — *  .^»  ,^  l5j 

See  Relaxation, 
BUUf  trade  by^  to  the  colonies  -r*  **^  43 

c. 

Captom^  not  entided  to  any  indulgence  or  espences,  iiaTia|^ 

negle£ie4  to  perform  their  duty  *—  33^ 

C^^^/tNt  fiPoS^o^  ^!^  fi>  M  to  eutitk  purty  to  freight     309 

Carringt^H 


INDEX. 

Carrsttgtonf  Sir  EJmund^  cited,  note  — «  — •         273 

Cbt^u  in  aSion  recovered  from  an  agent  of  chartered  company 
of  the  enemy  under  ailignment  to  the  Engll/h  Eafi 
Indka  Company  to  be  confidered  fubje6l  to  adjudica- 
tion as  prize        -—  — •  —  i^f 
Cohmyf  to  what  defcription  of  fettlement  the  term  ftri^y 

applicable     —  —  —  —        —   joj 

Colony^  produce  of  enemy *8y  colourably  transferred,  condemned   43 
Columiof  opinion  of  the  Judge  of  Vice^dmiraity  Court  of, 

refpeding  the  i\i^^i^o»  nol^  —  —         ay  I 

C<mmtffion  on  efTe^xng  infurance  on  yeflel  and  cargo  fent  to  ^ 
England  to  abide  decifion  of  Lords  Commifiioners  of 
Appeal,  allowed  —  — .  _         ^yj 

<■  on  fineight  allowed         —        ilnd, 

■  on  purchafe  of  Exchequer  bills  —  ibid, 
^^      ■     ■     at  5  /.  percent,  disallowed  as  a  fpecific  charge  nsrie 

by  the  Ea/l  India  Company  as  agent  of  the  Crown, 

but  equitably^  commuted  —  ■»—        "~     '  79 

CpnfiruSion  of  a  licence  continues  the  fame,  as  to  the  par- 
ticular veflH  failing  under  licence,  though  a  fubfe- 
quent  order  may  vary  the  general  courfe  of  trade  322 

Contingent  deilination  to  Bremen^    without  inferting  in  the 

inftrudions  wh^re  enquiry  (hould  be  made,  reftoration  1 6j 

■  to  EA^^with  dire£Uon  to  enquire  of  the 
cruifing  vefleU  off  port  blockaded,  reftoration  141 

Continuous  voyage,  condemnation  of  (hip  and  goods  under 

Order  of  Council  7th  January  1S07  •—  171 

■  ■  ynth  perifhable  commodities,  not  finding 

a  market  at  the  firft  port  of  entry,  reftpred  .      -^        39 
Contraband^  concealed  out,  afieds  (hip  however  remote  the 

return  voyage  _  —  —      jjj 

■  ■  although  carried  out  by  fuper- 
cargo,    and  no  knowledge  of  its  being  on  board 

*  brought  home  to  the  owner,  affe^^s  (hip  —  25- 

ContraSs  entered  into  by  enemy's  agent,  and  recovered  under 
a(figiiment  by  the  enemy's  agent  to  Eqfi  InSa  Com- 
pany's fyndic,  fubjedl  to  adjudication  as  prize  179 
CorreSionf  by  the  Court,  of  the  judgment  generally  fuppofed 

to  have  been  delivered  in  the  cafe  of  the  Hemum  Parlo  2^9 

f^o/bt  captor* s  granted 

VI  both  courts,  where  letter  of  inftruAions  appeared 
doubtful  w^  «•••  V—  141 
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Pagt 

appellants  being  deteded  in  a  dired  trade  to  enemy't 

ports  with  pitch,  deals,  &c.  — -  —   201 

in  both  courts,  where  the  national  charader  of  the 
ports  to  which  the  trade  was  carried  was  doubt- 
ful, and  generally  confidered  fubjcdi  to  dofe 
colonial  reftriftions  —  *-.  jof 

where  appellant  had  entered  into  a  written  agreement 
to  abufe  the  neutral  charader  by  corering  enemy's 
property  —  — .  ^-  jjl 

Ce/h,  captor^tf  refufedf  captor  having  difobeyed  a  monition 

of  the  Court  below  to  bring  in  proceeds         «-  33C 

tofif  elmmatO'if  granted 

no  ground  for  detention  by  captors  '— -  i^ 

owner  a  domiciled  neutral  -•—  — *        lit 

letter  of  inftruftions  being  fufiBciently  explicit  163 

iaci  party  faying  their  own^  in  a  cafe  where  refinance 

was  imputed  to  the  neutral  mailer  but  not  proved  37 

application  for,  by  Eq/l  India  Company,  refufed,  being 
atthefuitof  the  Crown  — *  i^^  179 


D. 

ts  againft  captor  carrying  to  a  remote  port  for  adjudi- 
cation —  —  —  —  309 
by  detention,  application  for,  refufed,  the  trade  being 


fufpicious  —       —  —  113 

Dtah  2nd  fitch  from  Sweden  fubjeft  to  fevcre  right  of  pre- 
emption by  S<tvedyh  treaty,  condemned  —         201 
Delay  of  further  proof,  affidavit  required  to  account  for  the 

delay  and  where  it  had  been  detained  -—  !!• 

OeBvefjf  capture  confidered  to  have  the  effed  of,  fo  as  to 

entitle  owner  of  (hip  to  freight  —  —       309 

JJcnwrrer  to  part  of  a  bill  filed,  and  an  anfwer  to  th^  remain- 
der.*—Demurrer  over-ruled  as  contrary  to  thepra6lice 
of  an  equity  court  —  —  -^119 

J)e/Knation,     See  Contingent  Defiination. 
Z)etention,     See  Damages. 

Deviation  to  land  a  paffenger.     Reftitution  — *  zo 

DifiinOion  between  a  military  and  a  civil  or  general  blockade    131 
tDfffnicikt  tonajlde  refidence  deciiive  proof  thereof  116 

20  Enemy^r 
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JSumy^i  property.    See  Innwent  Jtipmem. 

Enemy* i  property  may  be  proteded  by  ezprefs  terms  of  a 

licence  —  —  —  —     328 

■  not  prote&ed  by  a  general  licence  313 

ExfemeeSf  commutation  of  —  —  —  aoo 

— — — -  refufed,  where  the  property  had  been  reftored,  as 
they  had  been  incurred  in  confequence  of  the  fufpi- 
cious  circumftances  of  the  trade  in  which  the  veSel 
was  engaged       —  —  —  ..•  113 

Extras  from  Mr.  Peucbet  —  —  281 

French  navigation  a^  •—  —         277 

ExtraSi  from  Dutch  correfpondences  relating  to  the  fettle- 

ments  in  Batavia  '  — •  «-«         Appendix  xli 

generally.     See  AfpenSx. 


F. 

Fufs^  Lords  ofy  in  Jerfey^  not  bound  to  difcharge  rents  or 
incumbrances  due  on  edates  falling  into  their  poflef- 
fion  by  deceafe  of  tenants  .—  ..  ^ 

Flag  eighthf  the  conunander  in  chief,  with  his  inferior  flag 
officers,  entitled  to  iliare  in  flag  eighth  of  captures 
made  in  confequence  of  detachment  for  a  particular 
capture  which  was  not  effeded ;  but  which  gave  rife 
to  a  fecond  chace  without  frefli  orders  from  the  chief, 
and  ended  in  the  captures  to  which  the  claim  for  the 
flag  eighth  was  made  -^  — -  699  239 

p     I  claim  of  admiral  within  whofe  ftation  the  cap- 

ture was  made  reje6ied>  not  being  confidered  con- 
ftru&irely  affiiling  — .  -^  —      mj. 

junior  flag  officers  claim  admitted,   who  had 


communicated    intelligence    refpe&ing  enemy,    and 
affifled  in  the  capture  —  — *  —    ihiJ. 

French  navigation  aft,  note         —      .      —  —  277 

Further  proof  admitted,   although   myfterious    papers  on 

board  •i.  -•  — .  ,^  iZ 

Further 


INDEX. 

^  Page 

Further  proof  admitted,  where  claimant  had  frequently  aban- 
doned fimilar  claims  interpofed,  and  intended  fraud 
was  imputed  —  —  —  —       38 

■    ■      affidavits  required  to  account  for  its  delay 
and  where  detained  —  —  no 

refufed  where  (alfe  documents  were  ufed  to 


«aM 


evade  the  belligerent  rights  of  an  ally  —  205 

refufedf  claimants  negleding  to  enter  claim 


in  prc^r  time,  and  no  appeal  profecuted  for  feveral 
months  after  adjudication  —  —       320 

refufedy  the  party  bebg  detedled  covering 


enemy's  property  —  —  —17 


H. 

Herman  Parlo*    See  head  CorreSwn. 


I. 

Iimoceni  fhipment^-proof  of  a  joint  property  with  the  enemy 

in  part  of  an  innocent  cargo  affeds  the  claimant  with 

refpe^  to  fuch  property,  his  part  of  the  ihip  alfo 

condemned  for  want  of  fatlsfaSory  proof  \  the  refi- 

due  of  ihip  and  cargo  reilored  to  another  neutral 
claimant  _  — .  .....     l^ 

Injmrance^  damages  by  fire  recoverable,  although  the  infured 
may  not  have  complied  with  the  requifitions  of  the 
infurance  company  in  afcertaining  the  quantum  126 

Joini  capture,  claim  reje^ed  where  the  general  co-operation 

had  not  a  diftmd  reference  to  the  capture  — -      \%% 

*  a  veflfel  after  chafing  by  fignal,  commencing 

a  fecond  chace  without  fignal,  and  making  the  cap- 
ture (the  fleet  of  which  (he  coniiituted  a  part  afford* 
ing  no  afiiftancp,  but  bearing  away  on  another  tack) 
not  bound  to  let  in  the  claim  of  fuch  fleet  to  a  capture 
fo  made  —  —  —  —  239 

objediion  on  the  45  G,  3.  f.47.  providinfj  that 
no  allegation  of  joint  capture  ftiall  be  aduutted  after 
fiaal   adjudication  without    previous  proporUonate 

payment 


k. 


I    N    D    E    X* 

jMi  capture — continued 

payment  of  expenccs  of  condemnatiofly  ovef-fuled: 
the  delay  being  occafioned  by  unavoidable  circum- 
fUnceSy  and  by  no  laches  of  the  party  clainung  26^ 

*  fad  of  fight  not  clearly  proved,  claim  rcjefted    thulm 


^n/aparty,  no  coft*  allowed  («•  fB)  (m 


L. 

Lettetif  fecret,  from  the  Dtitch  Goremment  m  Europe  to 
the  Governor  General  refpefting  neutral  trade  to 
their  poiTeifions  in  the  Eqfi  —  Appx.  adjutem 

Licence^  if  general,  to  be  conftrued  ftridly  and  not  to  extend 

to  prote£iion  of  enemy's  property  — •  313 

■  particularly  fpecifying  "  any  flag,"  proteds  even 

enemy's  property  —  —  — *         322 

fee  head  Confiru8ion, 


Lis  Pendens  between  the  Dutch  and  Englifh  Eaji  tndsa  Com- 
panies, but  interrupted  by  intervening  hoftilities,  not 
to  preclude  the  latter  from  accounting  with  the 
Crown  for  whicli  the  Company  a6ked  as  felf-conflx- 
tuted  agents  —  —  —  17^ 

Logs  of  (hips,  although  inconfiftent  with  each  other,  fub- 
mitted  to  the  Trinity  mafters,  whofe  decifion,  al- 
though formed  upon  thofe  documents,  forms  a  good 
criterion  to  afcertain  relative  diftance  and  ladt  of  fight 
where  the  oral  evidence  is  contradi^ory         -—  211 


M. 

Martinique^  fee  Bloctade. 

Mqfier*s  privilege  under  charter  party  —             —        30^ 

Military  blockade,  fee  Blockade. 

Myfierious  papers  found  on  board  not  to  preclude  the  party 

from  benefit  of  further  proof  — -            .—            18 


SiiAwa 


INDEX. 


N. 


Page 
Naitmal  chatiiGter  o{  Baiavia  confidered  — «  «^    270 

'  of  Bonny  in  Africa  —  — •         240 

■  of  Ifle  of  France  —  —  270 

hfawgatiom  a&  of  France  and  law  relating  thereto  note  277 


o. 

Orderi  in  Council  relating  to  prize  law  and  the  general  courfe 

of  trade,  from  21  (I  JuHe  1809  to  September  1810     Appx. 


p. 

Pendency  of  a  fiiit  between  Brttifh  Eqfl  India  Company  and 
the  Dutch  Eajl  India  Company,  fufpended  during 
war  not  to  prevent  the  former  from  accounting  as 
agent  of  the  Crown  —  - —  — .  ly^ 

Pert/bahle  commodities  imported  from  enemy's  port  with 
honajide  intention  to  fell  in  neutral  port,  and  exported 
thence  to  enemy's  colony  for  want  of  a  market —  (hip 
and  cargo  reftorcd  —  —  -—  39 

Peucbet^  Mr.  quoted       •     —  ■—  - —  —     281 

Pitch  from  Sweden^  fee  Pre'empiton. 

Portf  remote,  carrying  thither  for  adjudication,  condemna^ 

tion  in  colls  and  damtiges  —  —  309 

Pre^emptionf  right  of :  ^  Swedi/h  velFel  carrying  cargo  of  tar, 
pitch,  and  deals,  fubjeft  thereto  by  treaty.  Ship 
and  cargo  condemned.  All  favourable  conftru6Uon 
of  this  privileged  trade  removed  by  fufpicious  circum- 
ftances  of  thp  raf«»  —  —  —  201 

Privilege  of  mailer  under  charter-party,  fee  Majler* 

Prize  a6l,  extraA  from,  fee  Appendix,  i. 

■  chofes  in  a6lion  fubjed  to  adjudication  as  prize  179 

Property^  enemy's,  protefted  by  exprefs  terms  of  a  licence 

or  of  an  Order  in  Council  —  —  322 

m  »  imported    under    general    licence,  con- 

denmed  -^  —  —  ""  3'S 

V0JL.L  [f]  Property 


INDEX. 

Pro/«Tfjr— continued 

— —  proof  of  joint  property  with  enemy,  difguifed  as 
neutral  property,  precludes  neutral  agent  from  exhi* 
biting  further  proof  as  to  his  own  (hare  -—  14 

froUQion  by  licence,  fee  Property, 


Jie^apiors  of  a  neutral  veflfel  juftified  in  arming  the  fame  to 
protect  herfelf  and  the  re-captor ;  in  this  fervice  being 
wrecked,  application  to  compel  the  re-captor  to  re- 
ftore  her  value  refufed  —  —  —         t 

fielaxation  of  blockade  of  rivers  Elbe  and  Wefer  in  favour  of 
Han/e  towns  in  1806,  not  to  extend  to  permit  a 
foreign  commerce  —  —  —  4^ 

— *— — ■  of  river  Elbe  in  permitting  the  (hip 

Temperance  to  proceed  to  Cluci/ladti  cited  in  page         144 

Re/yiance  to  captors  to  be  proved  fpecifically  not  fufficient  to 
fubftantiate  a  difinclination  in  a  neutral  to  work  veffel 
into  port,  Poilible  effed  of  an  engagement  to  work 
the  veflel  ii^to  a  convenient  port  for  adjudipatipn  3 1 

Right  of  conqueft,  fee  Cbofa  in  ASion. 


s. 

Seigneurial  rents*  A  covenant  to  pay  common  rent  as 
feigneurial  binding,  although  before  alienated  and  only 
re-purchafed  by  the  lord  —  —  ^^     7 

Share  ia  flag-eighth  by  fuperior  and  inferior  flag-o£Bcers,  re- 
gulated by  prize  a6i  69  &  239  &  fee  AppendiK  i. 

Sight f  alone,  ur  if  even  combined  vnth  prpvinns  co-operation« 

not  fufficient  to  found  right  to  (hare  as  joint  captors      2i| 

Signals^  if  beyond  (ignal  diilance  no  culpability  in  omitting 
to  make  them,  nor  is  the  party  fo  omitting  thereby 
lefs  entitled  to  fupport  an  exclufive  claim  to  prizes 
made  by  a  chace  fo  circumflanced  —  2 1 1 

Specie  from  enemy's  port  reftored,  being  to  the  confignment 

of  Briii/b  merchants  —  •—  "^        3^ 

St^um, 


INDEX. 

8ta^9ih  eomraander  of,  not  thereby  entitled  to  fliare  in  cap- 
tures made'^rithin  its  limits,  although  one  of  his  fqua- 
dron  aflumed  by  another  flag-ofiBcer  under  his  com- 
mand may  have  affifted  in  the  capture  69  &  aj^ 

Smi  peodipg,  fee  IM  Pendent. 


ToUe  of  Cafes^  prefixed  to  the  Volume^ 

ToTy  fee  Pre-emfikm* 

Tran^ortation  qf  I)aTes,  fee  American  flare  tradCf 


^/urums  contrad.  Demurrer  to  part  of  a  bill  on  tha 
ground  of  ufury,  and  anfwer  to  the  remainder  not 
confiftent  with  equity  praftice.  Demurrer  o^er- 
nW  —  ^  -•.  «•  Ilf 


T  I  N  I  a. 


printed  by  A.  Strahan, 
]f^xr  Pmter  to  HU  M^je^ly* 


ADDENDA  ET  CORRIGENDA. 

Infert  in  Margin  439  — ^A  veffel,  after  chafing  by  fignal   and 
making  a  cipiure,  commencing  another  chace  without  fignal  and 

Srobably  out  of  reach  of  fignil,  making  a  fecond  capture  (the 
eet  of  which  (he  conilituted  a  part  affording  no  co-operation^  but 
beartne  away  upon  another  tack),  not  bound  to  let  in  the  claim 
of  fuch  fleet  to  a  capture  fo  made. 

Page  275,  line  penult. yor  "  1654"  read  "  1712." 

2769  line  2>  deU  *^  of  which''  to  tnd  ofthe/entence. 


TO  THE  BINDER. 

The  Dedication  with  the  Table  of  Cafes,    in  the  Second 
Numberi  to  be  inferted  after  the  Title  Fftge  and  Advertifement. 


Reports 

CASES, 


'r.  ^C.  ^c. 


Before  the  moji  Noble  and  Right  Honourable  the  Lordt 
Commijftoners  of  Appeals  in  Prize  Canfes* 


SWIFT,  Davis,  Mafter.  >«ioih;i869. 

'T^Hls  was  an  appeal  from  the  fcntence  of  the  Vice*  a  neutral  vcflvi 
Admiralty  Court   of  Jamaica^    which   had   fen-  [hreCmy,m»™ 
tcnced    the    recaptors    of   the    fchooner   Swifi    fo  Jlcmmuli fi?Iiy 
reftitution  of  fo  much  of  the  cargo  as  had  been  faved  hcffei? '»*!«?  ^^ 
from  the  wreck  of  the  faid  fchooner.     The  wreck  therccapton^b* 
took  place  in  confequence  of  her  being  armed  on  her  >»nd  rmpioyed  at 
recapture,   and  employed  in  chafing  fuch  enemy's  pJ^raing'heJfci'J 
veffels  as  feemed  difpoied  to  attack  the  eaptor,  his  ?;l'^ehr.'tucr 
Majetty's  flup  Fifgard^  then  on  Ihore  in  Samana  Bay,  t^^';^^"^^]' 
and  in  confidel^ble  danger,  from  which  (he  was  re- 
leafed  by  the  afliftance  of  the  fchooner.     Thefentence 
of  the  Vice  Admiralty  Court  direfted  alfo  the  pay- 
ment of  the  captors  full  coils  out  of  purfe  by  the 
appellants. 

\o%.  i  .         B  Sivaby. 


CASES  DETERMINED  IN  THE 

Th«  Swaby.^-^The  cafe  of  the  appellants  is  peculiarly 

^  diftreffing.     This  veffel  has  been  the  property  of 
jum  loib,     American  merchants,  and  by  no  means  therefore  con- 
'  °^*        cerned  in  the  proteftion  of  our  veffels  of  war.     She 
had  been  fitted  out  with  a  valuable  cargo  from  Baltic 
fiwre^  befides  1 0,000   dollars  ^in  fpecie,   which  had 
been  altogether  loft  in  the  wreck  of  the  veffel.     In 
this  voyage  (he  had  been  captured  by  a  French  priva- 
teer, and  recaptured  by  the  boats  of  the  fifgard  in 
Sumana  Bay^  where  (he  was  employed  by  the  captain 
of  the  Fi/gardy  which  was  then  agrolmd,  in  getting 
her  afloat,  and  afterwards  armed    and  compelled  to 
proteft  her  from  the  enemy's  cruifers,  in  which  occu- 
pation fhe  ftruck  on  a  coral  reef.     The  conduft  of 
the  Britijh  commander  was  unprecedented  and  unjuf- 
tiftable;    fince,  on   her  recapture,   fhe  fhould  have 
been  permitted  to  proceed  on  her  voyage  without 
interruption,  or  at  leaft,  if  it  became  neceffary  for 
the  prefervation  of  his  Majefty's  fliip  that  fhe  fhould 
be  employed  in  this  perilous  enterprize,  thofe,  for 
whofe  fafety  fhe  had  exerted  herfelf,  fhould  be  liabU 
to  all  rifk  and  hazard  attending  the  imdertaking.  Nor 
can  it  be  denied,  that  any   obligation  fhe  lay  under 
to  the  recaptors  had  been  completely  requited  by  the 
important  fervice  fhe  had  rendered  them  in  getting 
their  veffel  afloat,  and  thus  delivering  them  from  falling 
mto  the  hands  of  the  enemy.    From  thefe  weighty 
confiderations  we  are  encouraged  to  hope  your  Lord* 
ffups  will  revcrfe  the  decree  of  the  court,  and  con-- 
demn  the  recaptors  to  reftituticm  of  the  full  yalue  of 
the  whole  cargo^  with  cofts* 

• 

Stephen  for  the  Refp&ndent. — Tour  Lordfhips  muft 
perceive  this  appeal  is  the  afispring  of  ingratitude^ 

and 


\ 


HIGH  COURT  OF  APPEALS. 

And  that  to  grant  the  requefl;  of  the  appellant  would         tht  ^ 
be  to  commit  an  act  of  grofs  injuftice.     His  Majefty's  - 

ship  interefts  itfelf  for  the  prefervation  of  this  7"*!  *®^**» 
fchooner,  and  liberates  her  from  the  cruifers  of  the 
enemy,  which  however,  from  their  number,  are  very 
formidable  :  fhe  is  therefore  armed  for  their  mutual 
fafety, .  and  in  attempting  to  deftroy  thefe  vefrels>  that 
flie  and  her  protector  might  profecute  their  refpective 
voyages  in  fecurity,  (he  become;^s  a  wreck.  His  Ma- 
jefty*s  fliip  affifts  her  in  recovering  almoft  all  her 
cargo ;  and  no  one,  not  even  the  captain,  whtn 
queftioned  whether  fhe  had  any  fpecie  oh  board,  dare$ 
to  infinuate  fhe  had  a  fmgle  dollar.  She  obtains  all 
that  part  of  her  cargo  faved  from  the  wreck,  and  after  * 
all  thefe  benefits  conferred,  the  owners  have  the  pre* 
fumption  to  come  before  your  Lordfhips,  and  make  a 
demand  for  all  that  part  of  her  cargo  loft  in  the  wreck, 
including  fpecie,  which  (he  appears  never  to  have 
had  on  board,  with  cofts.  Certainly  fuch  an  applica* 
don  will  meet  from  the  court  that  fate  it  fo  eminently 
deferves, 

r 

Judgment. 

Sir  IV.  Grant.  \MaJier  of  the  RolU^ — As  to  com- 
penlation  for  the  fpecie,  there  appears  no  proof  of  her 
having  any  on  board.  The  accident  which  occurred 
was  the  mere  confequence  of  a  warfare  fhe  was 
obliged  to  carry  on  for  her  own  prefervation.  She  waA 
not  at  all  employed  as  a  cruizer,  but  appears  to  have 
been  armed  only  on  the  principle  of  felf-defence ;  and 
probably  nothing  elfe  could  fo  eSectually  prcferve  her 
from  the  enemy :  we  therefore  affirm  the  decree. 


Ba 


CASES  DETERMINED  IN  THE 


On  J f peal  io  the  King^s  mojl  Excellent  Majejly  iH 

Council. 


yir«/ 7ti»,  i!o9.      PiPON,  Appellant. — Coutanchb,  Rcfpondent. 

Lords  of  ficff  in  T^His  was  a  cafc  of  appeat  from  the  judgment  of  the 
jty  not  iwund  to  Royal  Couit  HI  jerfey^  by  which  the  lord  of  the 

or  incimb^rn^i  ficf  111  qucftion  was  condemned  to  difcharge  rent,  and 
fi"a  7  in^o't^cir  incumbrances  due  on  an  eftatc,  falling  into  his  pof- 
poffcffion  by  th«  feffion  bv  the  tenant's  deceafe. 

dcceafe  gi^heir  > 

a»iuol9.  ^     ^ 

The  King^s  Advocate  for  the  Appellant. — ^The  law  of 
the  ifland  recognizes  the  right  of  the  lord  of  the 
fief^  on  the  deceafe  of  the  tenant  holding  under  him, 
to  enter  into  pofleffion  of  the  premifes,  and  receive, 
for  one  year,  the  produce  thereof,  if  claimed  by  the 
heir ;  but  in  default  of  heirs,  the  lord  of  the  fief  be- 
comes feized  of  the  eftate  for  ever.  And  while  the 
law  is  thus  exprefs  as  to  the  right  of  the  lord,  it 
makes  no  provifion  for  the  payment  of  any  incum- 
brances, or  arrears  of  rent,  by  the  lord,  which  may 
remain  due  on  the  eftate  at  the  time  of  the  tenant's 
deceafe,  or  accrue  during  the  lord's  pofleffion.  This 
is  the  point  at  iflue  in  the  prcfent  cafe.  The  refpoi^* 
dent  has  obtained  a  judgment  in  the  Royal  Court  of 
the  ifland^  by  which  the  appellant  has  been  con« 
demned  to  pay  either  two-thirds  of  the  faid  rents,  or 
reft®re  to  the  refpondent,  as  heir  at  law,  two-thirds 
of  one  year's  produce  of  the  eftate,  at  the  option  of 
the  lord.  From  this  fentence  he  has  appealed  to  his 
Majefty  in  council,  and  refts  the  ftrength  of  his  ap« 

plicatiom 
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plication  on  the  cxprefs  law  of  the  ifland,  fupported      pxpomi. 

Coutancii* 

by  the  opinion  of  the  frank  tenants  of  the  ifland,  who  .^__ Z 

have  been  examined  by  the  Royal  Commiflloners  on      J*"^  7ih, 
this  point,  and  who  then  agreed  in  confidering  the 
lord  of  the  fief  not  bound  in  law  to  difcharge  the 
rent  or  incumbrances  due  on  an  eftate  fo  falling  into 
his  polTeilidn* 


Dallas  for  Refpondeni. — The  law  itfelf  contains  no 
ezprefs  provifion  to  exonerate  the  lord.  Its  filence 
has  been  more  than  co\interbalanced  by  the  uniform 
csoftom  of  the  other  lords  of  manors  in  the  ifland 
fince  the  year  1771J  who  have  always  difcharged  fuch 
incumbrances.  The  inhabitants  of  the  ifland  have 
felt  themfelves  aggrieved  by  the  exercife  of  this 
aflumed  right,  and  have  warmly  remonftrated  to  the 
government  of  the  ifland  againft  it.  If  there  is  any 
diing  further  neceflfary  to  invalidate  the  appellant's 
claim,  the  unreafonable  and  unjufl  nature  of  this 
appeal  from  the  decifion  of  that  Court,  moft  calcu- 
lated to  afcertain  the  rights  of  his  Majefty's  fubjects  in 
that  ifland,  will  not  fail  to  have  its  due  weight  in 
bringing  your  Lordfliips  to  a  decifion  in  fupport  of  the 
{mtence  of  the  Royal  Court, 

Judgment. 

Sir  W.  Grant. — If  their  Lordfliips  fee  the  cafe 
m  the  light  it  prefents  itfelf  to  me,  there  can  be 
no  hefitation  as  to  our  decifion.  The  law,  as 
ftated  to  us,  has  its  foundation  in  the  remoted  an* 
tiquity,  ackiMrledged  by  all,  and  even  proved 
by  the  remonnrances  made  againfl:  it  by  feveral 
of  ^e  inhabitants  to  have  been  always  taken  in  the 

B  5  fenfe 


'? 
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ft?»w  V,     fenfe  contended  for  by  the  appellant.    Formerly  the 
•iiTAMCHi.    |Qj.jg   j^^j   greater  privileges,  and  were  enabled   to 

junt  7th,      cxafl  even  the  perfonal  fervices  due  to  them  by  tenants 
•    •'         of  the  fief.     Of  this,  however,  they  were  deprived 
in  courfe  of  time  j  but  the  right  now  contended  for 
ftill  exifts ;  and  the  report  of  the  Royal  CommifSoners 
fandions  this  right.     Xhe  reprefentation  of  the  inha- 
.  ^  bitants  only  complains  of  the  law  itfelf.     If  the  law 

be  a  bad  one,  it  fhould  be  reverfed.  It  remains  for 
us  only  to  decide  according  to  the  law  as  it  now  ilands« 
To  this  the  refpondent's  council  has  oppofed  the 
pradUce  fince  the  year  1771.  Where  there  is  no  law 
this  may  be  a  good  criterion  certainly ;  but  it  can 
never  be  fuppofed  that  the  omiffion  of  fome  lords  of 
fieh  to  enforce  their  undoubted  privileges  can  afFeQ: 
thofe  of  others.  Such  is  merely  an  aft  of  grace  and 
favour  on  their  parts,  and  is  not  in  the  lead  binding 
on  others.  It  is  therefore  our  dccifion^  that  the  d&t 
crce  of  the  Royal  Court  be  reverfed. 


• 
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f  At  Councfl.) 
LzMPRiERE,  Appellant. — Lb  Brun,  RdTpondent* 

'T^Nis  was  alfo  a  cafe  of  appeal  from  the  Royal  Court  a  twe»ant  t» 
of  Jerfey^  praying,  that  its  judgment  might  be  r^en^t  « /!/^«. 
rcverfed,   whereby  it  had  been  determined,  that  a  "^^^l^^^^^^^^^ 
/eigneurial  rent  having  been  purchafed  of  the  lord  of  the  faw  rent  may 

!_/•/•  ir  1  !#•  «!••  navt  been  berora 

th^fief^  and  afterwards  repurchafed  by  the  faid  lord,  alienated  from 

«  J    .  ,  ^ .  .    y  .    ,         the  fief,  and  only 

cnanged  its  properties  as  z  rent /etgneurtal^  and  be-  been  repurchafed 
came  a  common  rent,  or  r^n/  roturiere  et  fonckre.  ^^  ^*»«  **f^ 

Wetberell  for  thiAppellanU — By  the  law  and  ufage 
of  the  ifland,    there  can    exilt  no  doubt,   that  a 

Jeigneurial  rent  which  from  any  canfe  whatfoever  has 
been  alienated^  and  is  again  re-united  or  re-purchafed, 
and  vefted  in  the  lord,  refumes  its  ancient  quality  of 
a  /eigneurial  rent  This  laft  fpecies  of  rent  is  more 
valuable,  as  it  is  paid  in  kind  from  the  produce  of  the 
foil,  which  of  late  years  has  much  increafed  in  value* 
Common  rents  are,  on  the  contrary,  paid  at  an 
eftablifhed  rate  per  bufhel,  mod  of  the  rents  of  the 
ifland  being  paid  in  wheat,  and  other  articles  the  pro- 
duce of  the  foil.  In  the  prefent  cafe,  the  law  of  the 
ifland  is  not  only  explicit,  and  fupported  by  the  ufage  ^ 
of  all  other  lords,  but  the  tenant,  who  is  the  prefent 
fefpondent|  refufing  to  pay  the  faid  teparchafed  rent 
as  fdgneunal,  has,  on  two  different  occafions,  been 
condemned'  by  the  judgment  of  the  court  of  the  fief 
(whofe  jurifdiQion  is  admitted),  to  pay  it  as  a  feigneu- 
rial  rent ;  and  has  bound  himfclf,  on  each  condemna- 
tion, by  an  agreement  now  on  the  records  of  that 

B  4  Courtj^ 
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^  ill'l 
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LiMPftxiitv.  Court,  to  pay  it  as  fuch  for  ever,  under  pain  of  iith 
^  prifonment  in  the  Fief.     Hence  the  refpondent  is  not 
only  bound  by  the  general  law  of  the  ifland,  but  alfa 
by  his  own  particular  a£t  of  obligation,  to  difcharge  th^ 
rent  2S  fsigncuriaL 

Dallas  for  the  Re/pen Jent.^^Refyeding  the  general 
law  of  theifland  no  authority  whatever  has  been  cited^ 
no  text  writer  has  been  referred  to,  the  ufage  alone  has 
been  oppofed  to  the  diftates  of  the  plalneft  reafoning^ 
for  it  is  evident  that  after  the  complete  alienation  of  a 
feigneurial  rent,  it  becomes  roufouriere.  And  though 
it  may  return  by  purchafe  or  otherwife  to  the  original 
hrdy  he  can  only  hold  it  in  right  of  purchafe,  or 
agreement,  and  not  as  lord  of  the  fief,  having  once 
abdicated  this  title.  Had  the  judgment  of  the  Court 
of  the  Fief  been  enforced,  as  it  might  no  doubt,  the 
refpondent  would  then  have  become  the  appellant  in 
the  Royal  Court.  This  it  was  apprehended  would 
give  him  an  advantage :  therefore,  the  lord  himfeif 
had  appealed  front  his  own  Court  (the  Court  of  the 
Fief),  where  his  iftfluencc,  amongft  other  confident** 
lions,  had  twice  obtained  him  a  decree  in  his  favour, 
notwithftanding  which,  he  was  in  the  Royal  Court, 
condemned  in  coils,  and  the  rent  determined  to  b« 
payable  as  a  common  rent  only. 


Judgment^ 

Sir  JVilliam  €rani. — If  you  admit  the  two  agrcci 
ments  or  obligations,  which  have  been  Cgned  by  the 
tenant  of  the  fief,  there  can  be  no  poiCble  mode  of 
getting  rid  of  the  obligation  to  pay  the  rent  as 
feigneurial,    notwithftanding  the   judgment   of   th« 

Roya^ 
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|(.ofaI  Court  of  the  iiland  in  favour  of  the  refpondent.  ttfmitaM^. 

The  contraA  was  not   only  made  but  alfo  adhered  *"*' 

to  for  fome  years,  when  the  tenant  refufes  to  abide  by 

bis  contra£i,  and  again  is  convinced  it  is  his  duty  to 

renew  the  obligation.     He  again  refufes  to  comply 

with  the  terms  of  the  inftrument,  and  the  Iord$  to  con« 

fyrm  the  right,  appeals  to  a  higher  jurifdiflion,  where 

lie  £uls  to  obtain  the  fanftion  he  expe^ed,  and  there« 

fiore  brings  the  caufe  before  the  Supreme  Court.    I  ana 

not  now  able  to  afcertain  whether  the  lord  refumes  his 

right  by  repurchafe,  or  repoffeflion;    much  would 

depend  on  the  circumftances  under  which  he  entered 

into  poflef^on.     Perhaps,  and  indeed,  from  what  has 

tranfpired,  it  would  appear  that  the  lord  only  held> 

and  derived  his  title  by  purchafe.     But  when  there 

9TC  two  exprefs  covenants  to  pay  this  rent,  in  the 

manner  contended  for  by  the  Lord  of  the  Fief  him-* 

^elf,  we  cannot  hefitate  in  deciding  that  the  decree  q£ 

^e  Hoy^  Court  be  reverfedt 
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B^ore  the  Lords  Cmmiffiontrs^ 


y«^«och,i8of.  ELIZABETH,  Trip,  Matter. 

fciHnTlTnK'c  JN  this  cafe  a  Hamburg  fhip  failing  in  ballaft  from  the 
^fJCsft^jk  'fl^^  <>f  Martinique,  bound  for  Port/mouth  in  Gr^^?/ 
••^'t  •|J^**»  Britainy  was,  on  the  following  day,  met  and  captured 
htt  final  deaina-  by  the  private  (hip  of  war  Camilla^  Peter  Graham 
fmU  oT  landing  commandcr,  and  carried  into  Antigua,  where  (he  was 
thmbTJmdcied  Condemned  as  lawful  prize  to  the  captors  by  the  Judge 
^•'P"***  i       of  the  Vice-admiralty  Court  of  the  ifland ;  from  which 

fentence    the  owner,  Peter  Rucker^   merchant    and 
burghar  of  the  free  and  imperial  city  of  Hamburg,  ^p* 
#  pealed  by  the  faid  matter  of  the  vefTeL 

Adanu,  for  the  r/ar^/^rj.— — This  veflel  has 
been  condemned  in  the  Court  below,  from  the 
ftrongett  fufpicions  of  her  having  been  engaged 
in  an  illegal  trade,  and  from  the  proof  of  pro-^ 
pcrty  exhibited  being  incomplete^  In  moft  of  the 
fliip's  papers  (he  has  been  defcribed  as  the  property  of 
Rucker,  but  in  that  certificate  (he  obtained  from  the 
Cuftom-houfe  at  Martinique,  immediately  previous  to 
her  failing,  flie  is  defcribed  as  the  property  of  Johan 
Daniel  Kock.  But  the  ftrongett  groun4s  for  her  de» 
tendon  and  fioal  condemnation  appear  to  be,  that 
having  fet  fail  from  Martinique,  exprefsly  relying,  as 
the  correfpondence  before  the  Court  will  (hew,  on  the 
Britijh  order  of  the  iBih  of  February  1807,  fhe  has 
violated  the  provifion3  of  that  order  in  two  inftances  ^ 
firtt,  in  failing  from  the  ifland  of  Martinique  in  ballaft, 
91^4  not  for  the  ptirpofes  of  trade  {  pi4  next,  in  de- 
viating 
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ZABITM, 


wiating  from  her  courfe  after  leaving  that  ifland,  which         The 

originally  had  been  defcribed  as  for  England.     It  will    y 

be  found  that  the  order  under  which  this  veffel  failed,     7«»'  »o«^> 

iSoo« 

had  made  no  provifion  for  the  fafety  of  vefiels  failing 
in  ballad,  but  folely  for  thofe  veffels  of  Hamburg  and 
Bremen^  trading  to,  or  from,  the  portis  of  Great  Bri" 
fain.     Thus  the  manner  of  failing,  as  well  as  the  deC* 
tination  of  the  veffel,  is  accurately  defined,  and  no  vef- 
fel, under  any  other  circumftancesbut  thofe  contained 
in  the  order,  can  have  any  pretenfion  to  claim  its  pro- 
tection.    This  veffel  fcts  out  avowedly  for  Portfmutb 
in  Great  Britain^  and  is  immediately  afterwards  found 
lying  (ffand  on,  near  the  ifland  of  St.  Kittys.     This  is 
attempted  to  bejuftified  by  the  neceffityflie  was  under 
to  land  a  paffenger  in  that  ifland,  who  had  interefted 
himfelf  extremely  for  the  proteftion  and  fecurity  of 
this  veffel  in  her  paffage  to  England.  I  muft,  however, 
fugged  there  feems  to  be  no  imperative  ncceflity  for  the 
fliip*s  endangering  hcrfelf,  by  landing  this  gentleman 
in  St.Kitfsy  fmce  the  communication  between  all  thofe 
iflands  is  very  general,  and  frequent.     This,  therefore! 
falls  to  the  ground  as  a  defence,  and  excites  a  fufpicion 
that  (he  was  lying  off  that  iflai^d  for  the  purpofe  of 
carrying  on  an  illegal  trade,  of  which  this  fuppofed 
paffenger  was  the  confidential  agent.    There  feems  to 
be  alfo  fomething  extremely  fufpicious  in  the  mutual 
intered  this  paffenger  and  fliip  take  in  each  other.    In 
Martinique  and  Barbadoes  he  is  folely  anxious  to  pro- 
cure this  fliip  a  fafe  paffage,  and  obtains  the  opinion  of 
the  law  officer  of  this  lad  iflandj-runder  which  opi- 
nion exprefsly,  the  yeffel  fets  faiL     Aware  of  the  vigi- 
lance of  our  cruifers,  fhe  conforms  as  nearly  as  con- 
venient to  the  order  under  whofe  proteSion  flie  is  af- 
f^ed  of  a  &fe  pafl&ge,  until  fiie  concludes  (he  is  out  of 

(  ^Bgcr, 
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The  danger,  and  immediately  alters  his  courfe,  and  runs 
^  "  -'^  direftly  for  the  ifland  of  5/.  Kitt's.  There  certainly 
^m  loib,  could  be  no  ordinary  motive  for  fuch  an  extraordinary 
change  of  deftination.  Here  fhe  is  captured  by  the 
private  fhip  of  war  Camilla^  in  the  direft  courfe  for 
that  ifland.  From  the  concurrent  circumflances  of 
this  veflel  having  a  falfe  defcription  of  property  on 
boards  having  varied  from  her  courfe,  violated  the 
requifitions  of  the  order  mentioned,  and  the  fufpicion, 
it  is  impoflible  not  to  entertain,  that  fhe  was,  if  not 
adually  engaged,  about  to  engage,  and  fet  fail  with  the 
intention  to  engage,  in  an  illicit^  trade ;  I  am  encou* 
raged  to  hope  that  the  decree  of  the  Court  below  will 
be  confirmed,  and  the  yeflel  condemned  ^  prize  ta 
(he  captors* 

Arnold  for  the  Appellant. — This  veflfel  it  appears  had 
Iain  fome  time  with  a  cargo  in  the  ifland  of  Martiniguey 
ready  to  fail  for  Europe;  but  her  captain  being  apprifed 
by  Mr,  E/bers  of  his  intention  to  fend  her  to  fome 
port  of  Great  Britain  in  confequence  of  the  occupation 
of  the  city  of  Hamburg  by  the  French  forces,  relauded 
the  fliip's  cargo,  as  he  could  not  obtain  permiflion  to 
take  out  the  faid  cargo  from  the  government  of  that 
ifland,  in  confequence  of  altering  his  deftination.  To 
this  he  W2^s  advifed  by  Mr.  Fibers ^  who,  to  fecure  the 
veflel-  a  fafe  paflage,  had  gone  exprefsly  to  Barbadoes 
\o  confult  the  law  officers  there,  as  to  the  mode  in 
which  fhe  fhould  profecute  her  voyage.  By  them  he 
yas  informed  the  veflel  might  with  fafety  profecute  her 
voyage  under  the  protedlion  of  the  order  of  the  1 8th 
of  February.  Relying  on  this  affurance,  which  alfo 
^s  corroborated  by  the  opinion  of  His  Majefty's  Atr 
^orne^  General  of  Barbadoes ^  the  ca^t^UQ  without  he* 

fiu^oii 
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fitation  cleared  out  for  5/.  Kittys,  to  ftand  off  that  The 
ifland  for  the  fole  purpofe  of  landing  this  Mr.  Elbersj  ,..__^ 
to  whofe  endeavours  he  was  exclufively  indebted,  for  3^"/J^®^*^ 
the  profpe6l  he  had  of  returning  to  Europe  with  fafety^ 
In  making  for  this  ifland  the  veffel  was  captured  by 
the  Camilla  privateer,  carried  to  Antigua  and  con- 
demned. From  which  fentence  her  owner  now  ap- 
peals^ and  trufts  that  the  nature  of  the  circumftances 
under  which  the  veffel  failed,  the  care  and  caution  his 
friend  has  obfenred  to  enfure  her  a  fafe  voyage,  the 
fatisfadory  manner  in  which  the  proof  of  property  is 
made  out,  except  in  the  inftance  alluded  to,  which 
originated  folcly  in  an  accuracy  of  the  port-officer  in 
tranfcribing  the  document,  and  her  exa£t  compliance 
with  the  order  of  the  Britijh  government,  (except  in 
procuring  a  cargo,  for  which  the  captain  had  no  funds 
but  in  the  ifland  of  Martinique y  but  from  whence  all 
exportation  to  this  country  ^s  ftriftly  prohibited) ; 
will  entitle  this  veffel  to  the  proteftion  of  the  order : 
tnd  induce  your  Lordfhips  to  pronounce  the  capture 
unjuflifiabie,  and  fentence  the  captors  to  reftitution 
with  cods  and  damages. 

Adams  in  reply  obferved,  the  captors  bad  never  yet 
been  in  poffcffion  of  the  proceeds  of  the  veffel. 

Judgment, 
Sir  William  Grant. — We  order  the  veffel  to  be  re- 
(lored,  and  as  we  are  of  opinion  there  appears  fcawrely 
any  ground  for  juftifying  the  detention  of  the  veffel, 
condenm  the  capcor^s  in  coilst 
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y-t  itb,  1S09.  ZULEM A,  Alpton,  Mafter* 

i^oofof  ajoint   npHjs  was  a  cafe  of  appeal  from  the  Vice  Admiraltt 

property  with  j[  **  ^  •* 

the  enemy  in  <  CouFt  of  Halifax^  Novu  ScotiAj    in   which  thc 

jea«"}vich  to  whole  property  of  the  appellants,  both  in  the  (hip  and 

If  ti^'&fpiJIent  cargo,  had  been  condemned  as  prize  to  the  captors,  in 

dU"D^irecif-  confequencc  of  the  enemy's  being  confidered  to  havor 

fcruy  afied  ibe  a  fhare  both  in  the  fhip  and  part  of  the  cargo. 

Tie  King's  Ad^oocatfi  and  Daubenyfor  the  captors ^-^ 
This  (hip  has  been  condemned  in  confequence  of  thc 
fufpicious  papers  which  have  been  exhibited  in  the 
Court  below,  after  permiffion  had  been  granted  to  in* 
troduce  further  proof,  by  which  the  prefent  appellant 
failed  to  fubftantiate  the  claim  of  fole  property  on  thc 
part  of  Foufat  and  Mann^  and  feveral  other  American 
dteens  concerned  in  the  fhip  and  cargo,  Foujfat  and 
Mann  are  the  regiftered  proprietors  of  the  whole  (hipt 
and  part  of  the  cargo.  This  claim  is  however  vitiated 
by  the  Yufpidous  circumftances  of  the  trade  in  which 
the  parties  had  long  been  engagec^,  as  well  as  by  the 
fbip's  own  papers,  and  others,  which  have  been  invoked 
into  this  caufe  from  the  Columbian  packet  condemned 
in  Bermuda^  and  alfo  from  the  Titus.  From  thefe  pa- 
pers it  appears  the  parties  have  been  engaged  in  a  trade 
on  £silfe  grounds,  and  for  falfe  purpofes.  Foujfat  has 
a  brother  in  Bourdeaux^  y^ho  ads  for  others  in  that 
country  as  a  confidential  agent,  in  making  fhipments 
nominally  for  account  of  his  brother  in  America^ 
(which  the  fhip^s  papers  prove),  but  which  the  invoked 
papers  give  the  ftrongeft  grounds  to  fufpeft,  are  for  hid 
9wn  and  their  account*    Amongft  thefe  papers  one  it 

found 
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found  in  cypher,  and  another  without  any  fignature,  but        TKe 
which  there  is  ftrong  reafon  to  believe  are  the  writing  . 


of  Jujiin  Foujfat  of  BourdeauXy  in  which  he  fpeaks  with      >•*  «<»*» 
great  anxiety  of  a  fliip,  which  he  in  a  cant  phrafe 
denominates  his  eldeft  daughter,  as  containing  part  of 
his  property,  and  which  the  particulars  of  her  cargo 
mentioned,  as  well  as  the  apprehenfion  he  profefles  t6 
entertain  that  ihe  may  be  finally  condemned  as  prize, 
prove  almoft  beyond  a  doubt  to  be  the  Zulema,  which 
had  about  the  fame  time  beei^  captured  and  carried 
into  Halifax  for  adjudication.     In  another  the  writers, 
merchants  of  Bourdeaux,  defire  returns  for3S5  bafkets  of 
oil,  which  number  is  found  precifely  on  board  the  Ztf* 
Jema^  'The  proof  of  property  is  therefore  infufficient,  or 
rather  (hews  it  to  belong  in  part  to  the  enemy,  and  this 
with  the  connivance  of  Foujfat  at  Philadelphia.  If  Mant  'A 
be  impofed  on,  he  mud  feek  redrefs  at  the  hands  of 
fcis  partner.     But  there  will  be  found  no  attempt  evefi 
^  prove  that  he  was  not  alfo  connifable  to  the  fraud. 
Hence  the  parties  may  be  juftly  concluded  to  be  equally 
interefted  in  the  fraudulent  fcheme,  and  the  whole 
property  a  proper  fubjed:  for  condemnation. 

Arnold  and  Stephen  for  the  Appellant. — The  prin- 
cipal part  of  the  obje£nons  as  to  the  proof  of  property 
are  inferential  from  a  myfterious  paper.  There  may 
be  many  other  reafons  for  ufmg  fuch  papers  befide 
purpofes  of  fraud.  The  manner  alfo  oiF  brining  ia 
thefe  papers  from  the  fhips  Columbian  packet  and 
Titus  is  highly  objedionable,  no  opportimity  whatever 
being  given  to  the  appellants  to  explain  them  as  they 
probably  could  to  the  fatisfadion  of  your  Lordihips  by 
other  documents.  One  part  of  the  property  remains 
bowever  unimpeachedj  Idanriz  property  in  the  (hip*a 

4lwrgo, 
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Th«         cai;go,  and  freight.     To  permit  the  cargo  in  this  ifts 
*      ftance  to  affefl:  the  fliip,  would  be  to  carry  the  do&rin^ 
jwne  loth,     of  prize  farther  than  it  has  hitherto  been  attempted. 
While  the  points  of  evidence  contained  in  the  invoked 
papers  are  at  beft  equivocal  and  uncertain,  the  original 

evidence,  documents,  and  affidavits  are  clear  and  de- 
dfive  as  to  the  property  of  both  (hip  and  cargo,  if 
even  the  identity  of  the  writer  of  the  letter  alluded  to, 
were  proved  to  be  that  contended  for,  there  is  in  that 
letter  no  abfolute  averment  of  the  property*  Tkis  is 
merely  founded  on  the  ftrained  inferences  attempted  to 
be  impofed  on  the  Court  in  deficiency  of  conclufive 
evidence.  There  feems  to  be  nothing  even  in  the  cor- 
refpondence  between  the  parties  which  can  lead  your 
Lordihips  to  difcredit  the  proof  of  property:  and  fo 
cautious  have  the  owners  been^  that  they  have  defired 
the  appellant,  who  is  their  captain^  to  abandon  a  clain| 
which  had  been  made  for  goods,  but  i^rhich  fince  they 
'  fcave  afcertaincd  not  to  be  their  property,  though  ca- 
tered as  fuch  in  the  bills  of  lading.  Tliefe  goods  it 
appears  were  not  put  on  board  by  their  own  Ihipper 
Foujfat ;  nor  was  the  mafter  apprized  whofe  property 
they  were  until  the  veffel  had  almoft  compleated  her 
lading,  and  confequently  could  not,  without  great 
inconvenience,  reland  them.  The, whole  appears  a 
fair  and  open  tranfaaion.  The  proof  of  property  uh» 
impeached,  and  the  owners  therefore  intitled  to  reftl. 
tu(ion. 

Judgment, 
Sir  WiUiam  Grant.-^The  papers  which  have  beea 
exhibited  in  the  Qourt  below,  feem  to  produce  nearly 
the  fame  imprei&on  as  thofe  which  have  fince  been  in- 
voked into  this  caufe.    It  appears  from  many  parts  of 
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both  thefe  papers  that  there  was  a  joint  concern  in        The 
the  proceeds  of  this  cargo  between  the  Foujfats.    The       °"^*^ 
385  baikets  of  oil,  mentioned  in  the  letter  from  the     J^ne  loih, 
Bourdeaux  merchants,  appear  clearly  to  be  fhipped  on 
their  own  account,  and  impeaches  the  whole  proof  of 
property  on  the  part  of  Foujfat.    Nor  can  it  efcape  our 
notice  that  this  fort  of  agency  feems  to  have  been  ha- 
bitual, and  has  no  other  objeft  but  that  of  injuring  and 
evading  the  belligerent  rights  of  this  country.     We 
therefore  condemn  Mr.  Fotifafs  part  of  the  cargo,  as 
well  as  his  half  of  the  ihip,  though  by  no  means  as  a 
confequence  of  condemning  his  part  of  the  cargo^  but 
from  a  deficiency  of  proof  in  the  evidence  of  property^ 
on  which  there  is  not  that  cleamefs  which  we  could 
wifli :  As  he  appears  the  detefted  agent  for  covering      I 
enemy's  property  under  falfe  appearances,  we  cannot 
admit  him  to  the  benefit  of  exhibiting  further  proof. 
The  cargo  being  perfeftly  an  innocent  cargo,  the  title 
of  Mr.  Mann  remains  unimpeached,  and  we  therefore 
order  that  his  half  of  the  fhip  as  well  as  his  propox*tion 
of  the  cargo  and  freight  be  reftored. 

f  The  property  claimed  by  feveral  other  citizens  of 
the  United  States  was  alio  reftored,  as  it  appeared  by 
the  papers  exhibited,  that  they  were  ihipped  for  their 
account  and  rifk,  and  were  fuch  articles  as  were  caN 
culated  to  be  difpofed  of  by  retail,  in  the,  refpeftivc 
fliops  of  the  claimants  who  refide  in  Philadelphia.^ 
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jun%  lotb,  iio9.  TITUS,  CusmNG,  Mafter, 

dlSla^bfr^"'  nr^^^  was  a  cafe  of  appeal  from  a  fcntence  of  con- 
jerfed  in  •^.  deiTination  by  the  Vice  Admiralty  Court  of  Ber^ 

fequencc  of  the  ^       '  ' 

ihippcr  ia  the  ffiuda  ou  the  fliip,  and  part  of  the  cargo  as  the  property 
fairty  accounting  of  the  enemy^  though  claimed  for  feveral  American 

to  the  neutral  __        %        . 

owner  for  the  mCrCliantS. 

whole  freight 

and  earning«  of  rr       f      ^  i 

thevcOei.  The  The  King  s  Aavocote  and  Adams  for  tc^  xapiors.^-^ 
part  of  cargo  III  this  cafc,  abomidiiig  with  'inconfiftencies,  the  firft 
hibk  further"'  that  prefcnts  itfeif  is,  that  this  claim  is  made  by  Meflrs. 
?hT(hip*u^f  Bainbridge  and  Co.  though  the  o\wier  of  the  (hip,  Mr. 
STft^  ***^*  Dumas  of  Philadelphia^  has  in  a  letter  of  inftrufkions 


ptri  oa  board,     to  his  mafter,  direfted  him  in  cafe  of  fcizure  by 

tijb  cruifers,  to  have  recourfe  to  his  friends,  Mefirs. 
Mullet  and  Co.reiiding  in  London,  for  advice  and 
affiftance.  The  whole  trtnfadion  appears  fo  replete 
with  deception  and  fraud,  that  it  will  be  found  almofl 
impoilible  to  lay  hold  of  any  thing  in  one  Ihape,  which 
on  a  more  (Irid  inveftigation  will  not  appear 'to  aflume 
a  different  form  and  complexion.  We  find  the  vefiel 
defcribed  as  altogether  the  property  of  Anurican  mer* 
chants,  by  the  atteilations  of  the  mafler  and  ihippers» 
corroborated  by  the  evidence  of  the  feamen,  and  con^ 
firmed  by  flie  papers  on  board,  her  pafs,  bills  of  lading, 
and  regifler.  This  reprefentation  is  totally  overturned 
and  faUified  by  an  invefUgatlon  of  the  papei*s  and  cor* 
refpondence  which  were  evidently  not  intended  for 
publication.  The  whole  claim  is  not  a  little  affe£ted 
by  the  circumibmce  of  Mr.  Fo^ffat  (whofe  fliip  the 
Zulema  was  within  the  prefent  month  condemned  by 
your  Lordfhips  on  account  of  grofs  prcvaricadon  and  * 
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^ud)  having  thought  it  his  duty  to  abandon  a  claim  The 
in  this  cargo  for  wine  and  plate^  which  claim  was  alfo  .  '^  **  ^ 
pr-'fecuted  by  the  houfe  of  Bainbridge  znd  Co.  unil  jVifuih, 
wirhin  hefe  few  days.  This  has  perhaps  been  effeded  ^^ 
by  the  folicitaaon  of  Durtus  himfelf,  uho  cannot  but 
lie  apprifed  of  the  dani^er  in  which  his  claim  ftood, 
from  appearing  joined  in  a  claim  with  a  man  whofe 
character  and  connedion  with  the  enemA'  have  been 
ib  manifeftly  developed.  It  will  not  be  difficult  to  provie 
this  Tcflfel  is  fimil^ly  circumflanced  with  the  Zulemd 
jaft  mentioned,  and  thence  will  appear  to  your  Lord*  « 
ihtps  a  property  juftly  fubjeft  to  condemnation  with 
the  cofls  of  appeal.  The  principle  of  law,  laid  down 
lb  explicitly  in  the  cafe  alluded  to,  mud  embrace  the 
^refent  cafe  ;  inafmuch  as  this  vefTePs  papers,  and  the 
reprefentations  of  her  owner,  attempt  to  cover  the 
enemy's  property,  and  defraud  the  belligerent  rights 
of  this  country.  Upon  thi-  principle  alfo  it  will  not 
be  poiEble  to  admit  the  owner,  who  thus  fraudulent!]^ 
mifreprefents  the  cargo,  to  the  benefit  of  further  proofs 
as  to  the  ihip  or  any  part  of  the  cargo.  The  general 
jQpecies  of  trade  carried  on  between  the  ports  of  Pbil^ 
delpbia  and  Bourdeaux,  has  been  aknply  elucidated  by 
the  cafe  dted,  as  well  ^  many  others  not  perhaps  lefs 
m  jgcmu  Mod  of  the  Bourdeanx  merchants  it  appears 
have  agents  in  the  United  Siatei^  who  have  a  conve- 
Bient  latitude  of  confcience  fufficient  to  enable  them  to 
cover  their  employer's  property,  as  that  of  neutrals. 
And  were  it  not  'that  perfons  confcious  of  fraud  in 
themfelves  cannot  fufficiently  confide  in  each  other, 
and  therefore  defeat  their  defigns,  by  permitting  the 
deception  to  become  apparent  in  their  private  cor* 
refpondence,  wherein  they  cannot  refrain  from  exprefll 
Ug  their  anxiety  for  the  fafety  of  this  covered  pro* 

C  a  perty. 
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The        perty,  and  from  making  repeated  demands  for  credit 

T  X  r  V  s  fj        ^ 

on  account,  or  quick  returns  for  thefe  falfely  denomi- 


ju»e  icih,    nated  cargoes,  it  would  perhaps  be  impoffible,  fuch  is 
the  calamitous  extent  of  tJiis  fyftem  of  falfc  fwearingf 
that  the  rights  of  the  belligerent  fliould  eyer  be  ea- 
forced  in  cafes  of  this  defcription.   It  muft  be  admitted 
wherever  there  is  reafon  to  fufpe£t  a  preconcerted 
fyftem  of  fraud,  there  is  the  lefs  neceflity  to  exhibit 
pofitive  and  dired  proof;  notwithftanding  which,  the 
fraud  will  be  moft  diftindly  fubftantiated  in  the  prefent 
cafe,  by  the  papers  which  were  found  in  her  poffeflioa 
at  the  time  of  the  capture.     This  veflel  is  configned 
to  yu^in  Fouffki  of  BourdeauXy    whofe  dexterity  io 
this  fort  of  trade  has  been  already  proved^    He  affeftf. 
to  be  the  mere  agent  for  the  neutral  merchant,  and 
while  ihipping  goods  for  the  joint  account  of  himfeli^ 
Foujffat  and  Dumas  of  Philadelphiay  defcribes  then» 
carefully  on  oath  the  fole  property  of  neutral  mer- 
chants.    This  appears  moft  confpicuoufly  mFouffat, 
of  America  having  withdrawn  the  claim  made  for  part 
of  his  cargo  a  few  days  fince.     Mr.  Dumas  confiders- 
his  cafe  not  fo  defperate^  and  therefore  has  appealed. 
The  vefTel  he  contends  is  folely  and  exclufively  his^ 
properly.  To  prove  this  he  produces  the  (hip's  papers. 
But  in  the  correfpondence  between  Foujfat  of  Bour* 
'  deaux,  and  bis  brother,  he  defcribes  the  whok  of  the 
ihipment,  which  he  configns  him,  as  his  property,  fpc- 
ciiies,   like  an  owner,  the  fort  of  fales  he  ihould  be 
pleafed  with,  and  inculcates  the  neceflity  of  making 
•    him  quick  returns.  This  letter  alone  would  have  com- 
pleatly  overturned  the  claim  of  Foujfat  of  Philadelphia^ 
had  it  not  been  prudently  withdrawn.     It  is  ligned  by 
Louis  J  and  addrefted  to  Charles  Le  Roy^  but  from  a 
^  comparifon  with  that  addreflfcd  by  Foujfat  to  his  bro* 

ther. 
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^cr,  and  the  exaA  correfpondcncc  of  circumftances,        The 
minute  defcriptiohs,  and  numbers,  there  can  be  no  ,  -, 


doubt  entertained  that  it  was  intended  for  Foujfat  of    7^  toth, 
Fbtladelphia^  and  written  by  his  brother.     In  the  latter 
part  of  this  letter,  the  writer  requefts  that  a  part  of  the 
paflage  money,  which  he  ronits  by  a  draft  on  Foujfat 
himfelf,  may  be  carried  to  his  credit.     Paflage  money 
is,  however,  the  earnings  of  the  veflel,  and  therefore 
can  belong  only  to  the  owner.     In  this'iiiftance,  there- 
fore, it  appears  that  Fotiffat  of  Bourdeaux  avows  him- 
felf  a  part  proprietor.     Upon  comparing  i:he  fum  for 
which  he  claims  credit  by  the  drafts  of  paflengers  in  ^.he 
fliip,  with  the  /paflage  money,  it  will  be  found  nearly 
two-thirds  of  the  whole.     The    zeal,    an?:iety,  and 
pains  which  he  takes  to  procure  freight,  paflengers^ 
znd  the  manner  in  which  he  reduces  the  freight  in  fa- 
vour of  his  brother's  goods,  fliipped  on  board  this  vef- 
fd,  prove  him  more  than  a  mere  agent.     In  faft,  gieat 
part  of  the  veflel  is  freighted  with  goods,  for  which 
Dumas  appears  never  to  have  given  any  order,  and  in 
one  letter,  which  is  without  fignature,  but  appears  alfo 
to  come  from  Foujfat^  and  is  addrefled  to  Mr.  Hedor^ 
he  advifes  him  of  having  fliipped  for  his  account  fix  tuns 
of  wine,  which  in  another  part  of  this  mod  fallacious 
correfpondence  is  faid  to  be  for  account  of  Mr.  Orthes. 
This  Orthes  is  fuppofed  to  be  the  brother  of  Dumas^ 
vho  had  fome  time  before  left  France  on  account  of 
his  embarraflmentp  and  is  perhaps  defcribed  by  thi$ 
fididous  name  in  his  fifter*s  letter,  lefl:  this  confign- 
ment,  in  cafe  of  capture,  fliould  be  condemned  as  the 
property  Jtth  Frenclj  citizen.     Thefe  fix  tuns  of  wine 
are  not^iraBanding  found  alfo  entered  for  the  fol^ 
account  and  riflt  of  Dumas  in  the  flap's  bill  of  lading. 
The  reprcfeaution,  therefore,  of  the  cargo  of  the  veflel 
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The  appears  totally  falfe,  and  can  be  only  intended  to  con'» 
^^''  ceal  from  the  belligerent  the  nature  of  the  trade  in 
yun,  loib,  which  the  veflel  has  been  engaged,  1  he  arrangement 
**^  whi«h  fQuJat  makes  in  favour  of  his  brother's  part  of 
the  cargo,  is  fuch  as  might  be  expeded,  and  he  juftific« 
it  by  ftating  that  he  had  procured  an  equal  abatement 
pn  a  late  (hipment  to  the  fame  perfon,  adding  alfo  that 
it  was  principally  as  an  inducement  to  other  (hipperSj 
to  freight  the  veffcl  that  he  had  put  thefe  goods  on 
l)oard  at  a  higher  nominal  freight  than  ufual.  The 
property  of  the  enemy,  in  feveral  inftances,  i-  at- 
tempted to  be  proteded,  by  defcribing  it  on  oath,  a$ 
that  of  neutrals,  and  the  property  of  the  veffel  itfelf 
mud  appear  fubjed  to  condemnation;  fiom  the  cir- 
cumftance  of  toujfifs  claiming  a  credit  for  a  confidcr- 
9ble  (hare  in  the  earnings  of  the  veflel,  which  can 
folely^accrue  to  him  as  part  owner, 

Arnold  and  Stephens  for  the  Appellants. '^-^Ks  the 
couT'fel  for  the  captors  have  refted  the  ftrengih  of  their 
cafe  on  a(Cmilating  it  to  that  of  the  Zulenuij  and  have  » 
utterly  failed  in  this  expedation,  the  cafe  of  the  appel- 
lants is  thereby  rendered  the  more  (imple  and  unera* 
barraffed.  With  refpect  to  the  property  of  the  fhip,  the 
proofs  are  full  and  complete.  She  is  defcribed  by  her 
pafs,  regider,  and  evidence  of  the  caprain,  ^s  American 
property.  Dumas  built  the  (hip,  and  continues  to 
exercife  the  authority  of  an  owner,  with  refped  to  the 
veflel  even  after  leaving  his  port  and  throughout  the 
whole  voyage.  The  proportion  of  the  fliip's  earningst 
whether  pafla^e  money  or  freight,  whicAit  is  con- 
tended was  placed  to  ihe  credit  of  Foujfat  ^KmurdeauXf 
is  minurel/  accounted  for  to  Dumaj   by  dR  drafts  of 

|)f^9^g^&  on  boards  all  zuade  payadbje  to  himfeli,  an4 
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'which  FoUjffat  merely  claims  a  credit  for,  as  the  agent  Tbt 
of  Dumasy  tranfmitting  by  this  mean  part  of  the  pro-  "'^'' 
ceeds  of  his  veflel.  Of  tliefe  pafTengers  fome  had  yun*  loth^ 
funds  in  America,  and  others  had  property  on  board,  *^' 
for  which  reafons  they  preferred  giving  drafts  on 
American  merchants  for  either  freight  or  paiTage,  and 
fome  even  f3und  it  convenient  to  raifc  money  of 
Fcuffat  on  fimilar  drafts.  The  property  of  the 
veflel  remains  unimpeached.  By  the  atteftation  of 
the  mafter,  the  documentary,  and  parole  evidence 
adduced,  the  cargo  alfo  is  proved  generally  the 
property  of  neutrals.  Mx.Fotiffat  oi  America  having 
withdrawn  his  claim  is  a  ftriking  feature  of  integrity  in 
this  cafe,  and  (hews  how  unwilling  the  appellants  were 
Co  have  their  appeal  contaminated  by  any  colour  of 
fraud,  which  it  is  probable  they  themfelves  were  only 
acquainted  with  within  thefe  few  days.  The  only 
doubtful  part  of  the  cargo  remaining  is  the  fhipment  of 
wine  made,  it  is  faid,  by  the  fifter  of  Dumas,  refiding  in 
Frarue^  to  Ortbes.  Of  this  perfon  we  are  totally  igno. 
rant.  The  letters  addreffed  to  Ortbes  and  Hedor,  one 
of  which  is  in  cypher,  becaufe  they  appear  to  be  myfte- 
rious,  are  not,  therefore,  to  imply  a  fraudulent  inten« 
don.  They  are  capable  of  explanation,  and  when  it  is 
confidered  how  extremely  unfortunate  in  almofl  every 
tranfadion  of  their  lives,  fome  of  thefe  correfpondents, 
particularly  Ortbes,  appears  to  have  been,  it  would  be 
the  extreme  of  cruelty  to  deny  the  benefit  of  further 
proof  to  a  wretched  femily  ftruggling  through  adverfe 
viciilitude,  and  unforefeen  misfortune,  with  a  fmcere 
defire,  as  they  exprefs  themfelves,  of  obtaining  an  honelt 
and  honourable  competence,  by  honed  and  honour* 
Sl^le  xoenh  Specially  when  thefe  is  every  reafon  to 
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Th«        believe  the  property  in  queftlon  is  their  laft  (lake,  and 
1,^  the  folitary  hope  of  their  future  years. 


Jutu  lotb, 


I 


Judgment, 

Sir  W.  Grant, — From  the  teftimony  of  the  mafter^ 
fo  clearly  and  forcibly  corroborated  by  the  Ihip't 
papers,  and  alfo  from  the  exadl  manner  in  which 
the  fbipper  has  accounted  to  the  claimant  for  the 
whole  of  the  freight,  and  paffage  money  (the  r©» 
mittance  made,  appearing  exa£lly  to  correfpond  with 
the  earnings  of  the  veflel) ;  we  are  of  opinion  the 
proof  of  property  is  fufficient.  We,  therefore,  or- 
der the  veflel  to  be  reftored,  and  fee  no  adequate 
reafon  to  preclude  the  appellants  from  the  benefit 
of  exhibiting  further  proof  as  to  the  property  ft|l{ 
(oiitinub^  to  be  claimed. 
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THE  BALTIC,  Donaldson,  Mafter.  7««i74,ito», 

^TpHE  property  of  this  veffel,  with  the  greater  part  Concealed  con- 
of  her  cargo,  condemned  in  the  Vice  Admiralty  outward  «ry» 
Court  of  Bermuda^  was  claimed  by  /^  Vaugharij  mer-  rn"hcr*return 
chant  of  London,   for  Richard  Gernon,  merchant  of  2i^hario'!,rTW 
Philadelphia^  as  an  American  citizen,  and  fole  pro-  {Jll!!?"J'J17 
prieton  peAp>attrfb« 

^  tabw  in  a  conG- 

dcrable  degree  to 

His  Majefifs  Advocate. — This  veffel,  however  at.  iJnVi^ir'i.it 
tempted   to  be  clothed  with  an  American  charafter,  interefls. 
will  neceffarily  appear  on  a  review  of  her  conduft  from 
her  firft  failing  on  the  outward  voyage  to  have  quitted  ' 
her  original  port  with  a  cargo  of  goods  felfely  de- 
fcribed,  to  have  made  a  continuous  voyage  with  thefc 
goods  from  an  enemy's  port  to  an  enemy's  colony,  and 
for  the  account  of  the  enemy's  merchants  refiding  in 
Bourdeaux.     This  cargo  is  faid  to  be  (hipped  in  the 
port  of  Philadelphia^  on  board  the  American  veffel 
Balticy  which,  with  nearly  all  the  cargo,  is  defcribed  to 
be  the  property  of  Mr.  Richard  Gernon.     She  is  then, 
laid  to  be  committed    to  Mr,  Peter  Payan^  alfo  an 
American   citizen,  as  fupercargo.      This  gentleman, 
liowever,  has  fo  far  defpaired  of  eftablifhing  his  claim 
to  that  character,  that '  he  has  deferted  a  claim  made 
for  part  of  the  homeward  bound  cargo,  by  the  pre- 
ient  appellant,  for  his  account.    This  cargo  will  ap- 
pear, by  the  correfpondence  exhibited  in  the  appendix 
to  the  cafe,  to  be  actually  the  property  of  Mr.  John 
Cemm  ai^d  other  merchants  refiding  in  Bourdeawt^ 
where  it  was  exprefsly  (hipped  by' them,  op  board  the 

Um  Tcffe}^  which  thea  was  named  The  Hazeti.    Thefe 
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The        goods  were  by  them  configned  to  Meflrs.  Buckley  & 
^  Co.  of  Philadelphia ;  and  after  this  veffel's  arrival 


# 


>•*  »7th,  there,  a  falfe  fale  of  both  fliip  and  cargo  took  place, 
by  which  Mr.  Richard  Gemon  is  made  the  nominal 
owner ;  a  new  regifter  is  made  for  this  veffel  on  this 
alleged  change  of  property,  her  name  changed,  anew 
captain  appointed,  and  every  thing  being  effeded 
which  could  poflibly  give  a  plaufible  colour  to  the 
«  fraud,  the  veffel  fets  fail  under  the  charge  of  this 
Fajatiy  who,  it  is  evident  from  other  parts  of  this 
correfpondence,  accompanied  her  from  Europe^  as  the 
fupercargo  for  her  owners  in  France.  This  laft  fii& 
is  proved  from  Payan*s  having  a  power  of  attorney 
configned  to  him  by  one  Mamin  of  Bourdeaux^  em- 
powering him  to  colled  debts  due  to  him.  In  this 
inftrument  he  is  defcribed  as  then  at  Bourdeaux^  but 
refiding  at  a  particular  ftreet  in  the  IJle  of  France. 
Thus  Payan  is  difcoverel  to  be  not  only  the  agent  for 
the  enemy,  but  abfolutely  a  fubjed  of  France,  in 
which  his  wife  then  reiided.  While  in  the  (/le  rf 
France  he  is  found  bufily  employed  in  various  fpecu^ 
lations,  many  of  which  are  contrary  to  the  tenor  of 
the  inftru£kions  received;  and  fome  of  the  cargo 
claimed  for  Richard  Gemm  ai^)ear8  to  have  been 
ihipped  in  contradidion  to  his  orders.  Several  bills 
of  fale  appear  among  the  (hip's  papers  in  the  hand- 
writing of  Payan,  all  made  as  to  different  merchants, 
but  evidently  circulated  to  miflead  and  cover  the 
intended  fraud.  One  paper,  affededly  denominated 
^*  An  account  current  between  Jebn  Gernon  of  Btmt* 
deaux  with  MeffirSt  Saulnier  &  Co*  of  the  I/Ie  0/ France^ 
as  relating  to  the  cargo  of  his  fhip  Julia,^*  exhibits 
the  proceeds  of  this  veffel,  as  exadly  correfponding 
with  thofe  of  thp  Baltic^  and  is  now  fubmitted  to  bo 


Baltic. 
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an  account  of  the  fales  cfFefted  from  the  Baltich  cargo.         The 
In  this  the  cargo  appears  to  be  ad:ually  of  the  fame 
▼alue  as  that  ot  the  Baltic  \  and  there  is  alfo   credit 
given  for  an  adventure  of  cordage  equal  in  value  to 
that  cordage  brought  out  in  the  Baltic.    This  Iaft« 
mentioned  circumftance  is  alone  fufficient  to  render 
her  lawful  prize,  as  being  contraband  goods  on  her 
outward  bound  voyage.     The  funds  for  the  return 
cargo    being   deficient  to'  freight   her  back.    Pay  an 
recdved  inftruclions  from  Gernon  of  Philadelphia  to 
lade  her  only  with  fuch  goods  as  were  bond  fide  Ame^ 
rican  t  neutral  property.   This  caution  was  unattended 
to,  and  in  Payan\  own  account  book  there  is  a  long 
lift  of  thofe  goods  (hipped  for  the  enemy,  and  even 
the  uiitials  of  the  feveral  owners  affixed  to  each  ar-' 
tide,  which  are,  notwithftanding,  in  the  bill  of  lading 
defcribed  as  the  property  of  Gernon  in  Philadelphia. 
On  account  of  Payan^s  funds  failing  in  the  ifland,  he 
writes  to  his  infurer  to  reduce  his  former  infurance 
of  14,000  dollars  to  4000,  as  he  cannot  raife  a  fund 
for  any  greater  proportion  of  the  cargo  ;  yet,  in  the 
claim  which  was  made  in  his  favour,  there  was  in- 
cluded value  to  a  much    greater    amount.      This, 
therefore,  proves  inconteftibly  that  the  reprefentation 
of  the  property  is  altogether  deceitful,  which  is  even 
avowed  in  part  of  the  corrcfpondence  of  thefe  inimical 
merchants^  who  congratulate  their  friends  in  France 
that  {he  goods  (hipped  to  them  will  have  all  the  benefit 
of  the  acquit  a  caution  or  cocket,  by  which  the  pro- 
perty was  expeiiiled  to  be  fecured.     Th^   cargo,  from 
its  nature,  cannot  be  doubted  to  be  deftined  to  France^ 
the  mother  country.     This  fuppofition  is  fupported 
by  the  teftimony  of  the  feveral  papers  on  board,  and 
fxQXSi  feveral  letters  directed  to  perfons  in  BQurdcau^;^ 

which 
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which  Payan  is  requefted  to  deliver  in  perfon. 
Whether  they  were  to  arrive  then  via  America^  or 
y»^i7ih,  not,  appears  of  little  confequencc,  fince  there  appears 
'  ^  no  doubt  that,  at  beft,  it  would  have  been  only  a 
continuous  voyage  from  the  colony  to  France.  The 
natural  inference,  therefore,  is,  that  the  whole  voyage 
was  undertaken  in  France^  and  the  proceeds  of  the 
outward  and  return  cargoes  are  folely  to  be  appro- 
priated to  the  ufe  and  profit  of  the  enemy's  ihippers, 
cither  in  France^  or  in  a  colony  remarkable  only  for 
fitting  out  privateers,  and  veflcls  of  war,  to  the  great 
detriment  of  the  trade  of  this  country  in  thofc  feas  ; 
which  laft  inference  is  ftrongly  corroborated  by  the 
contraband  in  the  outward  cargo.  Hence  it  is  fub- 
mitted,  the  veflei  and  cargo  are  equally  liable  to  coo. 
demnatioat 

Adams  and  Stephen  for  the  Appellant. — ^The  conduit 
of  the  fupercargo  has  defervedly  caft  a  fhade  of  doubt 
and  fufpicion  over  this  tranfaftion,  which  it  will  per- 
haps  be  difficult  to  remove,  even  as  it  appears  to  aiFeft 
the  interefts  of  Mr.  Richard  Gernon,  whofe  fole  culpa- 
bility  has  been  the  confidence  he  fecms  to  have 
indifcrectly  rcpofed  in  a  difhoneft  agent.  His  fraudu- 
lent defign  is  admitted  ;  but  it  alfo  is  to  be  confidered 
that  he  has  exceeded,  and  even  violated  in  many 
inftances,  the  cxprefs  letter  of  his  inftruftions.  In 
the  cale  of  the  Bed/on,  Captain  Jonesy  however,  the 
owner,  under  fimilar  circumfl:ances,  obtained  reftitu- 
tion }  and  it  would  be  a  cafe  of  extreme  hardfliip 
fhould  the  owner  of  this  veflei  not  be  admitted  at 
Jeaft  to  the  benefit  of  further  proof,  when  there  ap- 
pears fo  great  a  neceffity  for  a  careful  diftindlioDi 
:throughout^  in  order  to  afcertain  which  is  really  the 

property 
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property  of  the  enemy^  and  which  that  of  neutrals*        Th# 
The  accounts  exhibited  as  kept  by  the  fupercargo  are,  ^ 


taken  together,  completely  unintelligible,,  except  your     7***  «7thf 
Lordfhips  admit   an   hypothefis,  which  the  cuftom 
of  traders  will  well  warrant,  namely,  that  Payan^  in 
order  to  difpofe  of  the  cargo  to  the  beft  adrantage, 
was  in  the  habit  of  making  out  various  accounts  of 
imaginary  fales,  by  which  he  might  regulate  his  con- 
duft  when  he  came  into  the  market.    This  fuppofition 
fa  ftrongly  fupported  by  the  circumftance,  that  no  fale 
was  in  fa£t  made  on  theexa£t  terms  computed  in  thefe 
various  accounts  of  fales  found  amongfl  his  papers. 
In  his  letters  to  the  owner,  he  affures  him  of  returns 
to  the  amount  of  49,000  dollars,  for  which  it  appears 
he  had  funds  in  the  outward  cargo,  and  in  bills  of 
Sma  and  Co.  who  were  the  contingent  confignees  ii| 
cafe  of  emergency,  the  vefTel  being  chiefly  intrufted 
to  the  fupercargo,  under  the  moft  definite  and  exprefs 
letter  of  inftrudtions.     Throughout  the  whole  tranf- 
aflion  there  appears  the  utraoft  fairnefs  and  fincerity 
fo  feff  as  refpefts  Mr.  Gernon.    The  diftindlions  be- 
tween his  property  and  others  are  faithfully  and  care- 
fcfly  made :  The  claims  he  now  fubmits  are  uncon- 
ncfted  altogether  with  thofe  of  the  enemy,  as  appears 
by  the  mofi  fufpicious  of  the  papers  referred  to.  Pay  an 
chimed  for  his  own  goods,  and  alfo  thofe  of  the 
enemy,   well  knowing  that  Mr.  Gernon  would  not 
make  him  a  compliment  of  his  confcience  to  cover 
the  goods  as  thofe  of  a  neutral  merchant.     In  one 
even  of  thefe  papers,  pointed  out  by  the  counfel  for 
the  captors,  is  a  lift  of  every  article  belonging  tp  the 
enemy,  and  no  part  of  thefe  goods  are  comprifed  in " 

tbis  claim. 


3«t 
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Th«  £Sir  W.  Scott. — You  muft  perceive  that  this  adven- 

^''^'^'      ture  is  a  very  confiderable  part  of  the  wh^  le  cargo.] 

Jitne  17*, 

'••9-  *Tis  true :  In  part  of  the  correfpondencc  Payan 

apprifes  Mr.  Gem§n  the  cargo  is  his ;  but  this  fliould 
be  taken  merely  as  a  phrafe  applying  to  the  general 
cargo,  for  he  had  received  exprefs  permiiiion  to  freight 
the  veflll,  provided  fuch  goods  were  neutral  property. 
The  letters  even  of  the  owner  to  Payan  while  in  the 
J[fle  of  FrancCy  are  abundantly  FufEcient  to  point  out 
his  property.  In  thefe  letters  the  feveral  merchan- 
difes  he  wiflies  are  ordered,  and  thefe  are  alfo  found 
in  the  (hip  at  the  tin^e  of  her  capture,  and  for  thefe 
folely  a  claim  is  now  fet  up.  The  attempt  to  confound 
the  cargo  of  ihe  Baltic  with  that  of  the  Julia  is  ab* 
furd.  The  number  of  bales  of  each  commodity  are 
totally  different,  though  the  commodities  themfelveSf 
it  muft  be  ^admitted,  are  the  fame,  as  they  comprize 
the  general  exportable  produce  of  the  country* 
Though  the  IJle  of  France  be  not  a  place  interdided 
to  neutrals,  or  fubjed  to  no  peculiar  colonial  reftric- 
tion,  this  veflel  appears  to  have  cautiouily  fet  out  with 
an  almoft  certain  hope  of  fecurity  from  proceeding 
to  America  J  for  which  country  (he  had  feveral  coa* 
fignments  on  board.  The  velTel's  charader  has  beea 
attempted  to  be  deduced  from  the  charader  of  the 
fupercargo ;  and  fhe  has  even  been  traced  to  Bourdeaux 
without  any  foundation  for  fuch  a  latitude  of  inference 
from  feds  or  papers.  That  an  owner  ihould  feled  a 
Frenchman  to  ad  for  him  in  a  French  colony  fhould 
not  require  any  explanation ;  and  though  his  wife 
rcfide  in  France,  Mr.  Payan  is  a  naturalized  Americam 
citizen,  pofleffed  of  a  freehold  property  in  that  coim« 
try,  and  hence  proteded  by  the  national  cbarader. 

The 
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The  aflumption  made  from  Mr.  Payan's  name  being        The 
inferted  in  the  power  of  attorney^  as  an  inhabitant  of 


a  particular  ftreet  in  the  I/lf  of  France,  is  inconclufivc     >«'  »7th» 

as  to   national  cbarader,   as  thefe  inftraments  are  '* 

fometimes  left  in  blank,  for  the  future  infertion  of  any 

name  neceilary  or  convenient  to  the  parties,  as  is 

fometimes  the  cafe  with  refpefk  to  inheptable  bonds  in 

Scotland.     The  inftrument  being  transferred  to  Payan 

in  America,  was  taken  out  by  him,  and  probably  not 

filled  up  until'  his    taking    a   houfe  or  apartments 

while  he  remained  in  the  ifland.    Whatever  may  have 

beea  the  chara&er  or  conduft  of  this  man,  it  is  ne« 

ceflary,  to  affeft  his  property,  to  fhew  that  Mr.  Gemon 

ci  PhUMdilpbia  was  alfo  a  party  to  the  intended  fraud, 

or  at  lead  coaniiable.    The  charge  of  carrying  fe« 

cretly  oontraband  outwards  in  any  quantity  is  only 

fiipported  by  the  evidence  of  one  perfon  on  board, 

whde  teftimony  fliould  be  received  with  caution,  as 

bit  efidence  is  not  fupported  by  that  of  any  other 

perfim   in    the    flup   as   to  fo    large    a    quantity. 

Two  cables  and  two  hawfers  only  are  faid  by  the 

wte  to  be  difpofed  of  by  the  captain,  which  is 

not  improbable,  from  the   low  price   they  brought, 

were   damaged,    or    old    articles   taken  from   the 

flip^s  own  ftores.    It  is  impoffible  to  believe  fuch 

a'&le  was  amongfl:  the  adual  motives  of  the  voyage  to 

that  ifland,  in  which  cafe  alone  fuch  a  traffic  would 

be  attended  with  fatal  confequences  to  her,  on  being 

%  afterwards  captured.    The  enemy's  goods  on  board 

aie  openly  and  avowedly  carried  as  fuch .    Had  they 

been  fecretly  conveyed  v/ith  a  fraudulent  intention,  the 

?eflel  would  only  have  incurred  the  fentence  of  con« 

'  demnation  on  fuch  part  of  her  freight  and  cargo ;  and 

"if 
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The        if  the  claimant  had  been  confidered  by  your  Lordihips 

Baltic.  .  ^  ^ 

as  a  party  to  the  fraud,  in  any  way,  it  would  perhaps 


>*^th,  follow  as  a  confequence,  that  he  (hould  be  precluded 
from  the  advantage  which  poflibly  might  arlfe  from 
exhibiting  further  proof.  But  this  rule  cannot  be  ex- 
tended to  the  prefent  claimant,  who  fcems  to  have 
fufiered  in  his  credit  folely  by  the  infmcerity  of  his 
agent,  and  to  be  in  danger  of  becoming  the  vidlim  of 
a  fraud  not  his  own. 

V 

Dallas  in  Reply. — On  the  circumftance  of  the  con- 
cealed outward  contraband  alone,  I  might  reft  the 
impoflibility  of  attending  to  the  claim  oiGernon.  With 
thegreateft  fecrecy  imaginable  two  cables  and  twofetf 
of  ftanding  rigging  appear  to  have  been  brought  out 
in  this  ^eflel,  and  difpofed  of,  with  only  the  privity  of 
I  onefeaman  on  board,  to  the  enemy.     Thecircum* 

fiance  of  the  concealment  too  plainly  difcovers  the 
intention  of  fraud.  A  fmall  quantity  is  taken  out  in 
this  fhip  purpofely  to  cfcape  obfervation  or  detection* 
It  is  worthy*  of  obfervation,  that  all  the  parties  en- 
gaged are  Frenchmen  bom;  Richard  Gernon  alone 
appearing  to  have  any  title  to  proiedion  from  refidence 
in  America  \  that  this  cargo  is  received  one  day  from 
France  and  exported  the  next  to  her  colony  ;  that  a 
new  mafter  is  appointed  to  tliis  vefTel,  aptly  fuited  to 
carry  Mr.  Payan*$  fpeculations  into  effeft,  and  totally 
fubfervient  to  his  will ;  that  theTuppofed  funds  of  R. 
Gernon  are  precifely  the  fame  bills  he  receives  from 
his  brother  in  Bourdeaux.  The  adventure  muft  thea 
have  originated  in  France^  and  muft  have  been  con- 
duced  confidentially    for    the    intereft    of  French 

merchants. 

Judgment. 
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JUDGMSNT.  Tbe 

Baltic. 


Sir  fr.&^.— There  can  be  no  doubt  that  Mn 
Oem$n   muft^  have   been  aware   of  the   fraud  in- 
tended,  if  not  a  confidential  party  to  it.    We  there- 
fore  affirm  the  fentence  of  the  Vice  Admirahy  Court 
condemning  the  ihip  and  cargo. 


t    • 


THE  PENSTLVANIA,  MTherson,  Mafter.      >«i8tk,i8o,; 

■T*HI8  veffel,  on  a  voyage  from  Triejle  in  the  Adriatic  The  naaer  or 
to  Canton  in  China^  was  captured  by  two  Britijh  v^ci  ca  Jtured, 
fcroifers  in  the  MediHrranean,  and  poffeffion  taken  by  ■„  ^^°'|;ll/;th^i* 
Ending  three  perfons  on  board  her,  who  being  unable  fofali  uduutlon. 
to  navigate  the  veffel.  the  neutral  captain  continued  ^^'^tt^ncetoihd 

A^  J.  •  .  •    n  •  f  caprors  by  the    ' 

to  cured  her  courfe  according  to  the  infttuftions  of  his  ^^^^^  or  crew 
owners,  refulihg  to  carry  the  veflfel  into  Malta  for  to  have  keen  »c« 
Adjudication,  as  required  by  the  Prize  Maften     Im-  oricM^fubjca 
todiately  after  paffmg  Malta,  (he  was  boarded  by  a  l}:,y„^^io';r^ 
tKrd  privateer,  and  carried  into  Malta^  where  the  ^^^^^^'^^^  ""^ 
claim  of  Meffrs.  Wilcox  and  Co.  of  Philadelphiay  as 
neutral  and  fole  owners,  was  rejefted,  and  the  (hip 
Condemned  as  having  been  refcued  from  the  original 
captors, 

Stoddart  Mnd  Harrifonfor  the  Caf  tors. ^This  veffel 
has  been  condemned  in  the  Court  below,  on  account 
of  the  refiftance  (he  appears  to  have  made  to  the 
cxcrdfe  of  the  acknowledged  belligerent  right  of 
fearch  j  a  right  which,  if  once  permitted  to  be  vio* 
Itted  by  neutrals  with  impunity,  muft  involve  all  ma- 

Vol.  U  D  ritime 
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Tht        name  nations  in  a  feries  of  calamities,  cruelty,  and 

„_ 1  bloodfhed.     That  indulgence  and  lenity  now  fhewn  to 

Jure  iSrti,  vcffels  boarded  on  fufpicion,  would  no  longer  be 
*'''  politic  or  juftifiable  j  and  the  intertft  of  the  captors 
would  point  out  the  neceffity  of  rigour  and  feverity  in 
compelling  veffels,  under  circumftanccs  of  fufpicion* 
to  enter  thofe  ports  bed  calculated  for  legally  invefti- 
gating  the  claims  of  the  refpecWve  parties.  The  evi- 
dence of  the  prize  maftcr  who  was  left  on  board,  cor- 
roborated by  his  own  men,  and  one  of  the  (hip's  crew, 
proves,  that  at  the  time  of  his  taking  poffeflioH,  he 
would  have  obtained  more  men,  in  confequence  of  the 
captain's  fuggefting  that  his  men  would  not  work 
the  veffel  Into  Malta,  if  he  had  not  been  affurcd  by 
him,  almofl:  immediately  afterwards,  that  the  men 
had  confented,  at  his  requeft,  to  navigate  the  veflel 
into  that  port.  As  foon  as  the  veffel  was  fuppofed  to 
be  out  of  the  reach  of  danger  from  the  privateers 
iprhich  made  the  capture,  the  captain  threw  off  the 
mafk,  and  affured  the  prize  mafter  he  would  never 
again  carry  a  fhip  under  his  command  into  port  for 
adjudication,  as  he  had  before  fuffered  feverely  for  fo 
doing.  He  then  called  his  men  together,  affured  them 
he  would  not  permit  the  veffel  to  be  carried  in,  and 
after  demanding  the  (hip's  papers,  which  had  been 
left  in  charge  with  the  prize  mafter,  and  which  he 
furrendered  through  apprehenfion  and  intimidation, 
the  veffel  proceeded,  by  his  direftion,  on  her  courfe 
towards  the  (Ireights  of  Gibraltar.  The  captain 
affured  him  of  his  fafety,  and  promifed  to  fend  him 
on  board  a  Dani/h  veffel  then  in  fight  In  this  (late 
of  things  (he  was  again  boarded  by  a  Briiijh  cruifer, 
and  carried  into  Malta.  There  is  no  attempt  made 
to  impeach  the  proof  of  property  \  but  the  fole  dr- 

cumftance 
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felimftancc  of  the  refcue  attempted  muft  appear  fuffi-         the 

luent  to  affect  the  (hip  and  cargo.  (The  private  adven-        .  _^^ 

ture  of  the  mafter  having  been  reftored  by  confent.)  J^nt  *«th. 
Hence  it  is  fubmitted,  the  fentence  of  condemnation 
Ihould  be  affirmed,  upon  the  principle  which  regulated 
^he  decifion  of  this  court  in  the  cafe  of  the  WujJymgtortj 
where  no  aftual  force  had  been  employed,  but  the 
cxiftcnce  of  a  ronfpiracy  to  retake  the  veffel  had  beeii 
confidered  fatal  to  the  interefl  of  the  owners. 

Arnold  and  SUfib'^n  for  fhs  A^'^dlunti  and  Owners. 

—In  this  r  jiV  there  arifes  a  difficulty  from  the  nature 

of  the  ttiliiiionyof  two  inierelled  p.u'ti^s,  who  appear 

to  have  different  motives  for  giving  thefe  inconfiftent 

and  contradif 1 3ry  flatenients.     The  mafter,  mate,  and 

leamen,  with  a  folitary  exception,  agree  in  flaring  the 

^ttixiety  of  the  mafter  to  ha\'e  a  perfeft  capture  made 

of  the  veffel,  probably  that  he  might  not  be  lefponfible 

hereafter  to  his  owners  for  a  negle^  of  their  ini/^reft, 

or  to  the  captors,  (hould  any  attempt  be  made  to  refcue 

the  veffel  by  his  crew.     The  only  witnefs  of  the  (hip's 

crew,  who  fupports  the  ftatement  of  the  prizte  mafter, 

Js  a  perfon  deferving  little  credit,  from  the  refentmcnt 

"^hich  appears  to  have  aftuated  him  on  account  of  his 

heing  puniftied  for  diforderly  conduct  and  inebriety. 

The  remaining  part  of  the  crew  confirm  the  ftatement 

of  the  captain,  that  he  openly  avowed  the  crew  would 

itot  work  the  veffel  into  port,  and  that  the  prize  mafter 

in  confequence  hailed  the  privateers,  demanding  more 

men  to  navigate  the  fliip.     This  requeft  was  not  com-* 

plied  with,  folely  becaufc  there  appeared  fevcral  other 

veffels  in  fight,  which  the  privateers  were  anxious  to 

capture.     Independent,  however,  of  the  contradictory 

pan  of  the  evidence  adiluced,  there  is  one  point  in 

D  a  which 
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Tht         which  all  are  agreed,  that  no  force  was  employed  ; 
,  and  this  alone  muft  obviate  the  inference  attempted  to 

ymMeiitb,  be  drawn,  that  the  principle  upon  which  the  Wajhing" 
ion  •  was  condemned  is  applicable  to  this  veffeli  and 
will  operate  on  your  Lordfhips,  to  pronounce  againft 
the  appeal.  In  that  cafe  a  dangerous  confpiracy  was 
proved  to  exift,  and  the  crew  had  been  previoufly 
armed  to  carry  the  propofed  refcue  into  effeft.  Taking 
therefore,  that  part  of  the  evidence  in  which  all  are 
agreed,  that  no  refiftance  was  made  to  the  prize  mafter, 
but  that  folely  in  confequence  of  the  inability  of  the 
captors  to  work  the  ihip,  the  veflfel  continued  to  hold 
on  her  original  courfe,  it  remains  for  your  Lordfhips 
to  decide  on  a  very  circumfcribed,  though  very  ma- 
terial point  of  law,  whether  in  all  cafes  of  capture 
the  mafter  and  crew  are  bound,  at  the  peril  of  the 
confifcation  of  the  veffel  or  her  cargo,  to  navigate 
htx  to  fuch  port  as  the  prize  mailers,  or  tho(e  in 
cuftody  of  the  veflfel  for  the  captors,  fhall  pleafe  to 
dired. 

Judgment. 

Sir  W.  Grant. — We  cannot  fee  that  any  fuch  duty 
is  impofed  on  the  mafter  and  his  crew.  They  owe 
no  fervice  to  the  captors,  and  are  ftill  to  be  confidered 
anfwerable  to  the  owners  for  their  conduft.  It  is  the 
duty  as  well  as  the  intereft  of  the  captors  to  make 
the  capture  fure ;  if  they  negleft  it  from  any  anxiety 
to  make  other  captures,  or  thinking  the  force  already 
fiirniflied  fufEcient,  it  is  exclufively  at  their  own  peril. 
In  this  cafe  the  captain  performs  a  duty  he  conceives 


*  Tbia  cafe  is  not  reported. 

he 
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he  owes  to  the  owners.     He  will  not  a£k  againft  their        Tht 
intereft,  nor  will  he  attempt  to  profecute  their  intereft     - 
by  any  violence  on  his  part   or  that  of  his  crew,     juie  iSth, 
Neither  he  nor  they  are  found  to  make  refiftance.        '  *^' 
The  captors,  therefore,  are  left  to  purfue  their  fepa- 
rate  interelts ;  they  are  unable  to  navigate  the  veffel, 
and  the  captain  refumes  his  command,.    What  effe£t 
a  compromife   or  agreement   to  navigate  the  veffcl 
into  a  particular   port,    made   by   the  mafter   and 
his  crew  to  the  captain  of  the  privateer  on  his  cap- 
ture (without  experiencing  any  undue  influence  either 
arifing   from   apprehenfion  or    compulfion),    might 
have  on  the  mafter  or  crew,  and  whether  they  might 
not- thereby  be  comprifed  within  a  new  obligation,  is 
not  now  our  duty  to  determine.     It  might,  probably, 
raife  a  very  diflTerent  queftion  had  any  fuch  agreement 
been  here  proved.     As,  therefore,  there  appears  nQ 
a&ual  grounds  for  the  detention,  and  fubfequent  fen- 
tence,  we  revcrfe'  the  decree,  and  order  the  veflTcl  to 
f}C  reftored,  each  party  paying  their  reljpedive  cofts^ 


^^WT- 
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ywiSt>i,i8of.  JANE,  LvNch,  Mafter. 

Votwithfltnding  ^T^His  was  a  claiiii  for  fixty  hofffheads  of  fugar. 

cirrumft  "ice*  ofX  -  rte^  o* 

fnfpicion  in  the  part  oi  tlic  cargo  ot  the  jane^  as  the  property 

fraiicgcdncu.  oi  Henry  Cheriot  of  New  Tsrk^  an  American  citizen^ 
murcd  "o 'he^'  This  veflel  was  captured  oa  a  voyage  from  Martinique 
*^r^^**^*"*^***^  ^oNewTqrk^  and  cs^rried  mXcx  Antigua^  where  pro«» 

ccedings  were  inftituted  againft  the  (hip  and  cargo,  as 
the  property  of  the  cnen^y,  The  fliip  and  cargOj^ 
except  the  fixty  hogfheads  claimed  for  Henry  Cheriot^ 
vere  ordered  to  be  reftored,  from  ^vhich  f(?ntence  he 
therefore  appealed. 

Adams  and  Stephen  for  the  Captors. — This  claim  is 
fomided  merely  on  the  teftimony  of  the  captain,  who 
grounds  his  opinion  of  the  property  claimed  being 
aftuaily  that  of  Mr.  Cheriot^  on  the  circumftance  of 
Mr.  Cheriot* s  having  acquainted  him  that  it  was  his 
property,  aild  that  he  has  reafon  to  believe  it  was 
purchafed  for  him,  as  a  part  proceeds  of  two  or  three 
outward  (hipmcnts  to  that  ifland.  In  the  captain's 
anfwers  to  the  interrogatories  no  mention  was  made 
of  Cheriot^  though  feveral  American  merchants  were 
ftated  to  be  the  fole  proprietors  of  the  whole  cargo, 
Confidering  that  the  name  of  Mr.  Cheriot  is  not  un«^ 
known  in  the  Admiralt)'  Court,  and  that  frequent 
claims  have  been  made  for  goods  all^|^  to  be  his, 
but  which  have  afterwards  been  abatflpbd,  it  appear^ 
rather  ftrange  that  no  attempt  has  bera  made  after 
twenty-fix  months  interval  fince  her  condemnation,  to 
illufirate  this    claim  by  the  introdu&ion   of  more 

,  fatisfadory 
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ladsfadory  proof.     Under  thefe  drcumftances  it  is        The 

T  A  N  # 

fuboiitted,  the  court  will  at  once  proceed  to  condemn  „ 


^•^ 


the  goods  as  the  enemy's  property,  7^«  aSth, 

Arnold  fir  the  Appellant — fubmitted  to  their  Lord- 
fliips,  that  he  was  intruded  to  require  permiflion  to 
prefent  further  proof  as  to  the  property.  It  confifted 
of  a  feries  of  letters  and  an  affidavit,  which  would 
remove  all  fhadow  of  doubt  on  the  fubjeft  of  property. 

Sir  JV.  Grant  dircfted  that  furthef  proof  fhould  be 
introduced. 


JOHN,  MosHER,  Mafter.  >"'  *i% 

1S09. 

Tk  this  cafe,  the  mafter  of  the  brigantine  yohtt,  on  Ship  and  c^rgo 
behalf  of  the  afferted  owners,  appealed  from  the  Penih-^bie  com- 
fcntence  of  the  Vice  Admiralty  Court  of  New  Pro^  fTj'^'i^^";^;^, 
mdencej  condemning  the  fhip  as  engaged  in  an  un-  ^"""^*'|  ^"j'*^. . 
lawful  trade  with  the  enemy's  colonies,  and  part  of  the  ^i^onA/Ucinxcn. 
cargo  for  deficiency  in  the  proof  of  property.     The  of  then)  in  twu 
aflerted  proprietors  were  MdVrs.  Lippet  ^md  Rogers^  r"h/ .xp"rrcuu 
merchants  of  Pr evidence   in  Rhode  IJland^  tor  whom  I'.'nil^'Tn  Jon^. 
the  claim  had  been  originally  made  as  citizens  of  the  j';^""  "/(,'5i'"' 
United  States.     Prior   to  her  final  condemnation,  the  thcmasini«ii«^ 
Jsdge  had  'ordered  further  proof,  on  which,  part  of 
the  cargo  had  been  reftored, 

Swaby  and  Stephen  fir  the  Cabtors. — This  vefT^*!  has 
been  detained  and  finally  condemned,  wirh  j.  r:  i  her 
cargo,  from  a  conviftion  in  the  mine;  ^i  ih.  Ju<.!jc  in 

D  4  the 
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The  the  Court  below,  that  the  pretended  importation  of  the 
•^°"^*  ^  goods  in  queftion  was  fraudulent  and  coUufivc,  and 
junt  2-:\h,  that  the  owners  were  engaged  in  a  courie  of  traffic 
'  *'*  unauthorifed  by  the  general  law  -of  nations,  and  con- 
trary to  the  tenor  of  His  Majefty's  inftruftions.  This 
veffei  had  fet  fail  from  New  Providence  for  the  ifo- 
vannab^  with  a  cargo  of  goods,  principally  provifions 
and  fpirituous  liquors,  which  had  been  but  a  few  days 
before,  imported  in  a  veffei,  the  Columbia^  dire£t  from 
Amfterdam.  This  laft  veffei  had,  it  appears,  been  en- 
gaged for  a  length  of  time  in  a  trade  from  HoUmnd 
to  the  port  of  Providencey  importing  the  produce  of- 
that  country,  which,  almoft  as  foon  as  landed,  were 
fhipped  on  board  her  affociate  in  this  contraband  trade 
(ihe  yohn)y  and  conveyed  by  this  circuitous  mode  to 
the  enemy's  colonies.  An  offence  of  this  nature  could 
not  be  too  feverely  puniQied  ;  but  the  guilt  was  con* 
liderably  increafed  by  the  reciprocal  advantage  the 
enemy  was  f6und  to  derive  from  the  fupply  of  colonial 
produce  which,  by  the  fame  circuitous  mode,  was 
continually  pouring  into  the  ports  of  fJ§Iland,2Jid  other 
enemy's  ports  in  Europe j  through  the  medium  of  the  two 
veffels  mentioned,  conjointly  with  a  third,  whofe  laft 
voyage  appears  to  have  been  from  Trie/ky  and  part  of 
whofe  cargo  is  found  at  the  time  of  the  capture  on 
board  the  John*  The  claimants  have  endeavoured  to 
juflify  this  trade  by  different  atteflations  of  themfelves 
and  others,  that  thefe  goods  were  originally  deftined 
for  ifale  on  their  arrival  in  Providencey  that  part  •£ 
them  was  fold  there,  and  on  the  continent  of  America^ 
that  after  expofing  them  to  fale  at  audion  and  other- 
wife,  they  were  compelled  to  fliip  them  for  the  Havan^ 
naby  being  perifhable  commodities,  and  that  this 
circumftance  fufficiently  jufUfied  the  trade  in  which, 

from 
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{rom  unforefeen  accident,  they  were  compelled  to  en^        The 
gage  in.     Notwithftanding    their    defign    explicitly 


0. 


appears  to  have  folely  in  view  to  colour  this  trade,  in     Jm  27th, 

itiCdf  fo  fraudulent,  the  ihip  papers  by  which  it  was 

hoped  a  legal  complexion  might  be  given  to  the  whole 

tranfadion,  were  replete  with  inaccuracy,  mifrepre- 

fentations,  and  fuppredions  of  fo  glaring  a  nature, 

that  it  was  apparent  they  had  been  conftrufted  for  the 

purpofe.     In  the  voyage  of  the  Columbia^  the  mafter, 

though  direflted  to  repair  to  St.PeterJburgh  for  part  of  # 

hit  return  cargo,  takes  the  liberty  of  returning  direQ: 

from  Aniflerdam^  afligning  fome  vague  reafons  for 

his  condufl.     In  the  fame  manner,  the  mafter  of  the 

hhn^  at  the  Havannahj  violates  the  inftru£tions  of  his 

owners,  and  brings  to  Providence  an  alTortmcnt  of 

goods  differing  in  quality  and  price  from  thofe  ordered 

by  the  aflertcd  owners.    This  is  attempted    to  be 

jttftified  on  the  plea  of  his  a£ting  as  fupercargo,  with 

a  difcretionary  power  yefted  in  him  for  the  benefit  of 

the  owners.     Thefe  vague  attempts  to  cover  a  fraud  fo 

faring  will  mpft:  clearly  be  expofed  on  an  examination 

of  the  fhip's  papers,  and  the  correfpondence  relating  to 

tbe  colonial  and  European  cargoes,  and  moft  probably 

induce  your  Lordfhips  to  coniider  the  trade  illicit,  and 

^  flup  and  goods  claimed  fubjeft  to  condemnation. 

Dallas  and  Jenner  for  the  Appellant. — The  queftion 
before  the  Court  is  extremely  circumfcribed  and  (im- 
J^— Was  this  a  continuous  voyage  ?  This  is  negatived 
by  the  circumftance,  that  the  goods,  on  arriving  by 
the  Ihips  Nancy  ^nd  Columbia^  of  whofe  cargoes  the 
Jobn'^  was  compofed,  were  landed  and  expofed  to 
laic ;  a  confidcrable  part  of  the  Nancf^  was  difpofed* 
of,  arifing  probably  from  its  fuperior  nature,  and  a 

confiderable 
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,  The         confiderable  portion  of  it  was  ftored  in  the  Umted 
States.     The  Columbia^  cargo  being  perifhable,  and 


>-*  27t)i,  having  no  great  demand,  was  not  likely  to  be  difpofed 
dP  before  it  Ihould  be  <:onriderably  reduced  in  its 
value ;  a  greater  proportion  of  her  cargo  therefore 
is  fhipped  for  the  Havannabj  as  a  ready  market^  as 
•well  as  for  other  ports  in  the  United  States.  The 
Judge  in  the  Court  below  reftored  the  part  of  the 
cargo  imported  by  the  Nancy  from  Triejie  as  an  ad* 

^  J  milted  neutral  port,  and  ordered  further  proof  of  the 

remaining  part  of  the  cargo's  having  been  imported 
viixh  a  bond  Jide  intention  of  difpofing  of  it  in  the 
United  States.  It  has  been  improperly  aiferted,  that 
this  vefTel  was  exclulively  engaged  in  this  fort  of  trade; 
the  fad  is  diredly  the  reverfe.  During  the  five  years 
the  captain  has  known  her,  ihe  has  made  various  voy« 
ages  to  different  ports,  fometimes  returning  in  ballalty 
and  at  others  fupplying  Gibraltar  with  proviiion.  Since 
the  failing  of  the  Jobny  a  great  proportion  of  the  C^ 
iumbia^s  cargo  was  fold  in  jimerica,  which  indifputably 
proves  the  real  intention  of  the  owners  to  be  confident 
with  their  neutral  charafler ;  and  even  of  that  carried 
out  in  the  Jobn^  a  confiderable  portion  had  been  pur* 
chafed  by  the  captain,  and  carried  out  by  him  as 
his  own  venture.  Henqe  it  is  juft  to  infer,  that  the 
intention  of  the  claimants  was  perfe£tly  juflifiable  and 
upright,  and  that  the  property  claimed  ihould  bp 
reftored. 

Judgment. 
^  The  goods  were  ordered   to  be  reftored  to  the 

claimant,  and  the  coils  of  the  captors  granted. 
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THE  HOPE,  DoBELL,  Mafter. 

'TpHis  was  a  claim  preferred  by  the  mafter  of  the 

*  vcffel  for  a  quantity  of  tea  and  fugar,  part  of  her  ^"^^f"*^^^ 
cargo,  as  the  property  of  y,  P.  Longchamp^  citizen  the  eneByjs  co- 
of  the  United  States  of  America,  which,  with  the  re-  though  coiour- 

.     ira.  I'll  1  1  •'       iiltly  transferred 

raamderor  the  cargo,  had  been  condemned  as  prize  m  ro « neucni  mer- 
the  Vice  Admiralty  Court  of  Halifax  in  Nova  Scotia.  •    gl;'e"„'vL°ii^ 

amuunt. 

Tbe  King^s  Advocate  for  the  Captors. — The  manner 

in  which  this  claim  is  attempted  to  be  fupporred    is^ 

a  further  iliuftration  of  that  fyftem  adopted  by  thei 

enemy's  merchants  for  fupplying  the  motrer  country^ 

with  the  produce  of  her  colonies.     The  property  now^ 

claimed  was  landed  but  a  few  day  preceding  its  re-lhip-  ^ 

ment  for  Meffrs.  Chageray  and  Co.  of  Bourdeaux  from 

Guadaloupe  and  the  IJle  of  France^  for  a  Mr  Haibran^ 

who  is  detected  by  a  correfpondence  ;tnnexed  to  the 

cafe  of  the  Falcon^  (which  is  on  the  lift  of  caufes  for 

your  Lordfliips*  decifion,  and  which  has  been  invoked 

into  this  caufe),  to  be  engaged  as  agent  in  America  for 

this  boufe  of  Chageray  and  Co,  under  a  fpecial  con- 

tfaft  executed  at  Bourdeaux^  by  which  he  was  em** 

powered  to  aft  for  their  intereft,  in  making  colourable 

flupments  and  configninents  to  them  in  Bourdeaux. 

Of  the  profits  arifing  from  this  trade  he  was  to  derive 

one-third,  and,  to  facilitate  this  fraudulent  fcheme, 

injmenfe  credits  had  been  opened  for  him  by  thefe 

Bourdeaux  merchants  in  various  parts  of  the  colonies^ 

m  Hamburgh  and  in  France.     By  thefe  means,  it  was 

cxpcfted  that  a  moft  extenfive  commercial  communi-? 

cation  could  be  ^ept  up,  between  the  French  colonies 

Wd  the  XQother  country,  or  her  European  acquifitions  ; 

6  and 
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The  and  the  contrail  fUpuIated  that  this  agency  (hould 
^'''*  continue  for  the  fpace  of  three  years,  for  the  mutual 
June  27rh,  benefit  of  the  parties^  Happily,  however,  this  has 
'  ^  been  developed  by  the  papers  of  the  Falcon,  which 
have  afliftcd  in  enabling  us  to  prevent  the  fuccefs  of  a 
fraud,  which  might  have  been  carried  on  with  the 
affiftancc  of  any  kind  compliant  third  party,  fuch  as 
Mr.  Lon^champ,  to  the  great  injury  of  this  country, 
and  without  much  apprehendon  of  detedU^n,  the 
fraud  of  thefe  ingenious  gentlemen  having  been  con- 
certed with  very  confiderable  dexterity.  The  fiifts 
of  the  cafe  require  little  elucidation ;  the  papers  ftir- 
nilhed  by  the  appellants  themfclves  invalidate  their 
c^aim.  They  admit  the  goods  are  the  produce  of  the 
enemy's  colonies,  or  were  imported  from  thence  by 
the  (hip  Peace  but  a  few  days  previous  to  the  re-fhip- 
ment  for  Bourdeaux ;  that  thefe  goods  were  configned 
by  Ludlow  and  Co.  of  the  IJle  of  France  to  DaJhwo94 
.  of  New  Tork,  fubjeft  to  the  orders  of  Chageray  and 
Co.  of  Bourdeaux ;  that  thefe  goods  were  accordingly 
delivered  to  Halbran,  under  orders  from  Chageray 
and  Co.  of  Bourdeaux  ;  that  a  fale  took  place  of  the 
goods,  for  which  Longcbamp  pafled  his  bills  at  long 
dates.  Thefe  goods  are  put  on  board  and  configned 
to  Chageray  and  Co,  by  Longchamp,  nominally  for  hi? 
own  account  and  ri(k.  The  fraud  requires  no  further 
explanation,  fince  it  is  impoflible  not  to  fee  that  thefe 
perfons  have  merely  a  fiditious  property  in  this  part 
of  the  cargo,  which  has  been  transferred  from  one  to 
the  other  without  receiving  any  valuable  conlideration, 
and  merely  to  give  a  feafibility  to  the  tranfadlion ;  nor 
can  your  Lordfliips  hefitate  to  condemn  the  property 
as  clearly  detected  to  be  that  of  the  enemy. 

Stoddart 
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Stoddart  and  Stephen  for  the  Claimant. — There  is        ne 
the  moft  juft  reafon  to  objeft  to  the  introduftion  of         ^ 
the  papers  fo  improperly  invoked,  if  at  all  invoked,     Jf»eini\,, 
into  this  caufe  from  the  Falcon.    There  has  been  no  ^^* 

fuffident  notice  given  of  the  intention  to  introduce 
them  J  confequently  all  explanation  on  this  part  of  the 
evidence  is  impoffiblc,  not  having  been  furnifhed  with 
any  matter  to  elucidate  or  explain  this  contraft,  con- 
tended to  have  been  made  between  Halbran  and  Cha" . 
^eray  and  Co.    The  fhip's   papers  thcmfelves,   the 
atteftacion  of  Longchamp^   the  belief  of  the  mafter 
and    crew,    ftrongly  eftablifh    the    claim  difputed. 
Longchamp  is  no  where  accufed  of  knowing  the  goods 
were  originally  the  property  of  Chageray  and  Co.  or 
their  agents.     The  bills  continue  afloat  eight  months 
after  the  purchafe  is  made,  and  are  negociated  into    • 
the  hands  of  perfons  not  at  all  connected  with  the 
lale  in  queftion.     The  papers  ia  the  appendix  prove 
the  transfer  of  property  to  be  fair  and  unimpeachable, 
and  thefe  were  the  only  papers  ever  introduced  into 
this  caufe  in  the  Court  below.    It  is  admitted  the  goods 
were  configned  from  the  Trench  colonial  houfe  to  the 
firm  of  Ludlow  and  Co, ;  that  thefe  were  transferred 
to  thdr  refident  partner,  a  neutral  merchant  in  Ntiv 
IVi,  to  be  configned  to  Halbran.     But  it  cannot  be 
contended  that    this   is   a  neceffary   proof  of  pre- 
concerted fraud.     If  fo,  all  the  parties  muft  have  been 
^uainted  with  the  fraud  and  acceffary.     This  intro- 
Aiffion  of  three  diftinft  parties  unneceffarily  into  the 
Icheme  for  impofing  on  Britijh  cruizers,  appears  ftrangc 
Ml  the  extreme,  when  Ludlow  and  Co.  could  as  efFec- 
tnally  cover  the  fraudulent  defign  at  once,  by  (hipping 
them  for  the  account  of  neutral  merchants.    From 
die  fa&s  proved  by  the  papers  really  in  the  caufe^ 

g  nothing 
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Tilt        nothing  can  be  inferred  lo  afFeft  the  iiltefeft  of  tfid 
*        claimant,  and  againtt  the  introduction  of  the  Falcon^s 
jmm^Txhf     papers  we  feel  it  our  duty  ftrongly  to  rcmbnftrate. 

Judgment. 
The  goods  claimed  for  Mr.  Longchamp  were  Con- 
demned as  the  property  of  the  enemy. 


>»r3orh,iio,;  SOPHIA  ELIZABETH,  Prott,  Mafter. 

£^^b""*h  °f  npHis  was  a  leading  cafe  of  appeals  from  the  fen- 

Mociudc  of  the  tcncc  of  the  High  Court  of  Admiralty,    con- 

jTi/rr— Relax-  deifming  the  Sophia  Elizabethy  and  two  other  veficls 

a^eln  ftl^wr*  fimilarly  circumftanced,  for  a  breach  of  the  blockade 

T^fhjL  ^^  *«  "v^^  ^'^^  ^d  Wefer.    In  the  High  Court  of 

jr///)*  govern-  Admiralty  a  claim  was  made  for  the  cargo,   as  the 

aot  fuificient  to.  property  of  F.  W.  Schuliz  and  others,  burghers  and 

fSD^^iona  foreign  ,  rt.«  .i»  r»%  rtii  f 

irade  10  the  ports  merchants  of  the  imperial  city  of  Bremen*  Ihe  caufe 
*"*"^*  came  on  for  hearing,  and  the  Judge  direfted  it  to 
ftand  over,  in  order  to  enable  the  parties  to  obtain 
information  with  refpeft  to  any  permiffion,  from  his 
Majcfty's  Government,  for  the  tranfportation  of 
goods  in  fmall  veflels  between  Bremen  and  Tonningen 
during  the  blockade  of  the  Elbe  and  Wefer ;  and 
finally  condemned  the  cargo,  as  prize  to  the  captors. 

Jenner  and  Stephen  for  ihe  Captors. — The  argu- 
ments which  may  be  made  ufe  of  on  this#occafion 
are  applicable  to  three  other  cafes  of  appeal  now  oa 
your  Lordfliips'  lift,  under  fimilar  circumftances  j  and 
the  decifion  in  this  cafe  will  neceffarily  involve  the 
fete  of  the  cargoes  of  the  other  two  veffels,  which 
have  alfo  been  claimed  as^the  property  of  neutral 
merchants.  The  firft  and  moft  material  queftion  for 
decifion  is,  whether  the  voyage  which  this  veflel  had 

undertaken 
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todertaken  was  a  breach  of  the  blockade  of  the  river        The 
IVefer.  By  an  order  of  council  on  the  1 6th  April  1 806,   elxzaietb. 
the  rivers  Emsy  Wefer^  and  Elbe  were  declared  to  be  - 

blockaded,  and  notice  generally  given  of  this  circum-  ig<^^ 
ftance.  Immediately  afterwards,  application  was  made 
to  ^cBritiJh  government  for  a  relaxation  of  the  block- 
ade,  fo  as  to  allow  the  inhabitants  of  the  Hanfe  Towns 
to  carry  on  their  trade  by  a  navigation  in  fmall  veffels 
over  the  Watten  or  Elais^  in  the  fame  manner  as  had 
been  permitted  in  the  former  blockade.  This  per- 
miilion  was  granted,  as  appears  by  the  letter  of  Mr* 
Tbornion^^^atA  May  20th,  1806,  particularizing  the 
free  paifage  of  I  he  Watten^  between  the  Eyder^  Eibe^ 
Wefevy  and  Jahde^  to  be  permitted,  in  the  fame  man* 
ner  as  had  been  before  granted  to  lighters  and  fmall 
▼eflels.  The  reafon  afSgned  by  the  petitioners  for  . 
this  permiflion,  was  its  neceffity  in  order  to  prevent 
the  remaining  trade  of  the  city  of  Brenien  being 
transferred  to  Embden^  and  the  terms  on  which  the 
grant  had  been  made  in  the  former  inilance,  in  1804^ 
were,  that  the  permiflion  fhould  not  beabufed,  or  any 
advantage  taken  fo  as  to  compel  his  Majefly  to  revert 
to  all  the  ftriftnefs  of  the  blockade.  The  fame  reafon 
exifted  for  this  requifition  in  1 806 ;  and  if  not  adually 
expreifed,  it  was  perfedly  well  underftood,that  onfuch 
terms  alone  the  permiflion  would  have  been  granted. 
On  the  1 6th  of  May  another  Order  of  Council  was 
ifliied,  declaring  the  ports  from  the  Elbe  to  Bre/l 
barbour  in  a  ftatc  of  blockade.  By  this  order  no 
veflels  were  permitted  to  clear  out  from  any  of  thefe 
ports,  except  thofe  neutrals  not  laden  in  any  of  the 
ports  of  the  enemy,  or  deftined  thereto,  and  whofc  % 
icargoes  neither  confifl:ed  of  enemy's  property,  or 
contraband  of  war.    Of  the  nature  of  this  order  the 

iahabitants 
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The        inhabitants  of  Bremen  were  perfedly  aware^  as  in  th^ 
iLirAMTH.    correlpondence  annexed,  a  letter  from  one  of  the 

— ^ ^—  parties^  dated  the  31ft  of  May,  proves.     Notwith- 

lioj?  *  ftanding  which,  the  claimants,  on  the  5  th  of  Julyi 
entered  into  a  charter  party  to  freight  the  veflfel  with 
goods  for  Algefiras  in  Spain.  The  claimants,  de« 
fpairing  of  being  able  to  procure  a  free  paflage  for 
the  veflel,  with  her  cargo  on  board,  out  of  the  mouth 
of  the  Wefer,  fent  her  in  ballad  to  Tonningenj  and 
informed  the  mafter  that  a  cargo  fliould  immediately 
follow  her  in  lighters  over  the  Watten  to  Tonningen^ 
as  the  only  probable  means  by  which  thi^tfreflel  might 
efcape  the  vigilance  of  the  Britijh  cruizers.  The 
veflel  arrived  at  Tonningen^  when  (he  took  on  board 
the  cargo  thus  conveyed  after  her,  and  failed  fix>m 
thence  on  the  20th  of  Auguft  for  Algefiras,  on  the 
paflage  to  which  place  (he  was  captured  and  carried 
into  Flymoutb.  From  a  review  of  the  mode  adopted 
for  procuring  this  veflel  a  probability  of  a  fafe  paflage^ 
it  muit  appear,  that  with  the  moft  accurate  know«i 
ledge  of  the  intention  of  our  government,  and  the 
extent  of  relaxation  granted  in  favour  of  the  inhabit- 
ants of  Bremen,  the  claimants  had  deliberately  planned 
and  fo  far  executed  a  fraud,  which,  if  now  permitted 
to  pafs  unpunifhed,  would  hereafter  afford  a  precedent 
for  pradUfmg,  with  fuccefs,  on  that  lenity  and  forbear- 
ance which  has  ever  charaderifed  the  execution  of  the 
offenfive  or  defenfivei  operations  of  the  Briii/h  Go- 
vernment, where  the  interefl:s  of  neutral  nations  has 
been  materially  concerned.  Hence  fliould  the  coxirt  be 
induced  to  confirm  the  fentence  appealed  from,  the 
claimants  cannot  pofllbly  objeft  that  they  are  overtaken 
by  any  unforefeen  calamity  or  hardfhip.     They  wercf 

aware  of  the .  confequences  of  engaging  in  a  trade 

violating 
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Elating  the  exprds  letter  of  the  order  announc-        The 
ing  the  blockade;  and   the  only  hope  they  could    eh^abitm. 


entertain  of  fucceeding,  was  imevading  a  fearch  after 
the  veffel  had,  by  this  artifice,  paffed  the  block-        x^oV-  * 
&ding  fquadron,  on  her  way  from  Bracke  in  the  Wefer 
to  fonningin.     It  is  intended  to  juftify  the  conduA  of 
thefe  perfons  by  attempting  to  prove,  that  the  relaxa* 
lion  granted  in  confequence  of  Mr.  Fox^s  letter  to  Mr. 
Tiomton^  dated  the  9th  of  May,  was  applicable  to 
the  fubfeqiient  order  for  the  blockade  of  all  the  ports 
£rom  the  Elbe  to  Brefi  inclufive.     This  cannot  be  even 
inferred  from  the  terms  of  either  Mr.  Fox^s  or  Mr. 
Tbomton^s  letter,  in  both  which  particular  reference 
is  made  to  the  navigation  of  the  Watteitj  and  in  the 
laft  there  is  contained  a  detailed  ftatement  of  the 
manner  in  which  this  indulgence  is  to  be  granted,  and 
n  enumeration  of  thofe  veflels  a&ually  within  the 
Emitation  or  fcope  of  the  relaxation.    Throughout 
there  appears  to  be  no  underftanding  whatever,  that  it 
was  intended,  after  the  notification  of  the  1 6th  May^ 
to  permit  thefe  cities  the  liberty  of  foreign  commerce} 
and  leaft  of  all  can  it  be  fuppofed,  that  there  was 
-  any  intention  on  the  part  of  Government  to  permit 
any  foreign  commerce  with  the  enemy's  ports,  when 
the  order  for  a  general  blockade  exprefsly  prohibits 
the  entrance  or  exit  of  any  neutral  veiTels  laden  with 
the  property  of  the  enemy,  or  coming  from  or  deftined 
fo  dte  enemy's  ports.     The  only  relaxation  that  was 
erer  intended,  was  comprifed  in  permitting  a  com- 
munication between  neutral  ports.    The  fole  remain- 
iBg  grounds  of  defence  on  which  they  can  with  any 
d^ee  of  confidence  rely,  is  to  prove,  either  that  this 
vas  not  a  continuous  voyage  from  Bremen  by  Tonmn^ 
len  to  Algefiras,  or  that  the  vefiel  was  not  captured 
V^k.L  £  until 
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The         until  after  the  removal  of  the  blockade.     This  veflef, 
iLriA"iETR.    it  is  admitted,  however,  was  captured  on  the  i6th. 


•^ • —  whilft  the  blockade  wa3  raifcd  on  the  25th  of  September 

al^l  '     following  ;  and    the  circumftance  of  the  cargo's  ac- 
companying the  veffcl  to  Tormingen^  proves  that  it  was 
a  continuous  voyage.    It  is  true,  that  in  the  cafe  oi  ^hc 
(«)  Robinfon's    Maria,  Monfccs  {a\  when  a  fomewhat  fimilar  relaxa- 
pvc^*'^*'    '   tion  of  the  blockade  of  the  Wefer  was  proved  to  hive 

taken  place,  the  Judge  of  the  High  Court  of  AJmi- 
ralty  extended  the  benefit  of  that  order  f  r  relaxation 
to  a  foreign  commerce  by  neutrals,  though  not  ab- 
folutely  within  the  letter  of  the  Admiralty  order.  But 
here  there  is  no  room  for  any  latitude  of  conftrudUon  ; 
the  terms  fpecifying  the  relaxation  are  precife  and 
defined,  and.  the  enemy's -ports  abfolutely  interdifted 
by  the  fubfequcnt  blockade.  When  fo  confiderablc 
an  indulgence  had  been  granted  by  the  belligerent  to 
neutrals,  at  their  own  urgent  folicitation,  the  attempt 
to  counterad  the  effeft  of  a  blockade,  founded  on 
the  principle  of  political  neceffity,  deferves  exemplary 
punifhment ;  and  when  the  claimants  are  detected  in 
availing  themfelves  of  this  indulgenccj  to  make  a 
colourable  voyage  from  Tonningen  to  the  enemy's  port> 
with  papers  calculated  to  fupport  this  fraudulent  in- 
tention, the  Court  will  be,  no  doubt,  induced  to 
confirm  the  fentence  appealed  from,  and  condemn 
the  appellants  in  the  captor's  expences. 

» 

Dallas  and  Arnold  for  the  AppellanU. — In  the  Court 
below  the  claimants  have  been  unable  to  procure  that 
documentary  evidence*  upon  which  they  principally 
refted  their  hopes  of  eftabliffiing  their  claim.  In 
fearching  amongft  the  papers  of  the  Secretary  of 
State's  office,  two  material  documents  were  mifling^ 

t  which 
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Which  there  is  reafon  to  apprehend  might  have  made         Vie 

•  <«      *  *•        1         1  SOPHIA 

a  confiderable  alteration  in  the  mcnts  of  the  cafe,  had    Elj2abetb. 
theybeen  exhibited  to  the  Judge  of  that  Courts  Thefe  ^^^ 

have  fince  the  fentencc  been  obtained,  and  arc  now        1809. 
amongft  the  papers  of  this  caufe.     From  the  whole 
tenor  of  the  official  letters  which  paffed  refpecling  rhe 
relaxation  of  the  blockade  of  the  We/er,  it  mufl  appear^ 
that  a  reference  is  made  to  an  intention  of  Govern*- 
ment,  by  fome  fp;  cific  order,  to  apply  a  remedy  to 
the  grievance  of  which   they  complained.      In  the 
letter  of  Mr.  Fox  of  the  9  th  of  May,  he  affures  Mr. 
Tbomion,  that  fuch  is  his  Majcfly's  wifh ;  and  that  as 
foon  as  poffible  a  new  order  fhull  be  made  out  for 
that  purpofe,  permitting  him  in  the  meantime  to  aS: 
as  if  this  order  had  really  been  ifiued.     Hence,  it 
appears  plainly  there  is  a  reference  made  to  an  order 
which  then  feems  only  to  have  exifted  in  the  minds  of 
hbMajefty's  minifters,  the  extent  of  v»/hofe  indulgence, 
the  appellants,  amongft  others,    were  no  doubt  en^ 
couraged  to  hope,  from  the  prompt  acquiefconce  with 
which  their  application  had  been  received,  would  have 
b^cn  proportioned  to  the  prefTure  and  inconvenitince 
of  the  grievance  againft  which  they  had  fo  fviccefsfully 
rcmonftrated.     Upon  the  receipt  of  Mr.  /ur's  letter, 
Mr.  Thornton  proceeds  to  notif;/  rhe  griicious  difpofi- 
"tioii  of  his  Majefty,  and  pro  tempore^  or  wJiile  this  ' 
Jicw  order  was  framing,  iflues  fuch  orders  to  the  naval 
commander  on  the  ftation  as  he  prefunies  may  remove 
all  ground  of  complaint,  and  anticipate  the  intention 
cf  Government.     Mr.  Thorntons    letter    abfoJutely 
embraced  the  Ider  amongft  the  rivers  along  the  WaiteJi 
to  which  the  cpafting  trade  was  intended  to  be  per- 
mitted, and  alfo  provides  for  the  fafe  palTage  of  all 
iimtral  veflels  in  ballad  into  and  out  of  the  W(^er. 

E  2  The 
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THe        The  cargo  is  <  :ar ried  out  without  bein^  fubje&ed  to 
Elizabeth,    mination,  uiidcr  the  protedion  of  the  ftrft  provinon» 


'  and  the  vcffcl  herfelf  ckiirs  out  for  T$nnm£en  under 

igo9.  that  of  the  fecond.  The  blockade  of  the  Wifer  is 
thus  ftricily  and  literally  underflood,  and  complied 
with  by  the  claimants,  and  fo  far  there  appears  no 
neccffity  for  the  exifteilce  of  the  order,  which  Mt.Fm 
had  proniifed,  but  which  appears  never  to  hare  been 
iffued,  for  rendering  thefc  two  voyages  perfedly  l^ftU 
even  taking  them  as  connected  parts  of  the  fame 
tranfadlion.  The  veiTel  and  her  cargo  having  arrived 
at  Tonningeriy  there  exiiled  no  prohibition  to  her  failing 
with  ir  to  any  permitted  port,  provided  the  cargo 
itfelf  was  legal.  She  was  therefore  at  liberty  to  pro* 
fecute  a  fordg  >  commerce ;  and  this  it  mud  be  ad* 
mitted  is  the  material  queftion  to  which  your  Lord- 
fhips*  attention  (hould  be  principally  direded.  If 
there  had  been  no  relaxation,  this  condufl  would 
undoubtedly  amount  to  a  breach  of  the  blockade ;  but 
the  moment  the  veffel  was  fairly  out  of  the  mouth 
of  the  fFefety  (he  mufl  be  admitted  to  be  as  much  at 
liberty,  as  to  the  manner  of  conducing  her  tradcj,  as 
if  (he  were  in  any  free  port  in  Europe.  This  confe* 
quence  mud  follow  from  a  confideration  of  the  terms 
of  Mr.  Thorntons  letter  alone,'  which  ftates  the  relax- 
ation to  be  granted  in  the  fame  manner  as  during  the 
late  blockade  ;  and  here  it  is  neceflary  to  refer  to  the 

(i) Seepage 50.  cafc  of  the  Maria  (a)j  feized  in  confequence  of  the 

former  blockade,  on  a  voyage  from  Varel  on  the 
Jahde  to  America.  She  had  failed  in  ballad  from 
Bremen  to  Varet^  under  the  relaxation  of  the  blockade 
of  the  fVej€ry\itt  cargo  had  been  fent  after  her  in 
lighters,  and  ti:anihipped  at  Varek  from  which  port 
ihe  lait  cleared  out.    The  circumflaaccsofthc  voyage 

It  trert 
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were  predfely  (imilar,  except  that  the  prefent  veflel  took         The 
in  her  cargo  at  Tonningen^  and  was  deftine^l  to  ^pain.    elizabftw. 
The  circumftance  of   her   deftination  is,   however,  — — — 
perfectly  immaterial  ;  for  if  a  peniiiflion  to  maintain        ito^. 
a  foreign  commerce  be  contained  in  the  order  of  re- 
laxation, the  veffel  is  altogether  at  liberty  to  pn^ceed 
on  any  legalized  voyage.     The  difference  of  (hipping 
ports  is  alfo  unimportaiu,  Varel  and  Tonningen  being 
equally  out  of  the  limits  of  the  exKting  blockades. 
Under  thefe  circumitances  of  fimilarity,  the  decifion 
of  the  Judge  of  the  High  Court  of  Admiralty  in  that 
cafe  muft  be  confidered  peculiarly  applicable  to  the 
prefent,  efp?cially  when  it  is  confidered,  that  the  re* 
taxation  in  the  prefent  cafe  is  ftated  in  Mr.  Thornion*% 
letter  to  be  granted  precifely  in  the  fame  manner  as 
in  the  cafe  of  the  former  blockade.     In  giving  judg. 
ment.    Sir  W.  Scott   obferved,   that  confidering    the 
nature  of  the  communications  whicti  had  paiTed  be* 
twcen  the   accredited  agent  of  the  city  of  Bremen^ 
Mr.  Groning,  and  Lord  Harrowby^  then  Secretary  of 
State,  he  was  of  opinion  ^^  that  the  paifagc^  cited  to 
him  in  their  natural  lei^fe  applied  to  the  external  com« 
merce  of  the  city  of  Bremen*    The  objcft  of  the  ap- 
plication is  ftated  to  be  to  prevent   the  remaining 
eommerce  from  being  transferred  to  the  city  of  En.bden. 
What  commerce  muft  ^t  fuppofe  to  be  meant?  not 
merely  the  Uttle  commerce  of  Varel^  but  the  rem^iiiing 
portion  of  the  maritime  commerce  of  Bremen}*     In,» 
commenting  on  thofe  paflages  of  Wr.Growng^s  letter  * 

to  Lord  Hm  rowbvj  complaining  of  the  want  of  ware- 
boufes  in  Varel^  the  impradicahility  of  a  land  paftage 
fix>m  thence^  Bremen^  and  the  littU^  danger  there  is 
to  appreheniiP^hat  lighters  padini^  along  the  flatten 
ViU  i|^ort  to  the  territory  occupied  l>y  th^  French y  the 

£  3  leaiiie4 
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The        learned  Judge  ftatcs  it  to  be  his  opinion,  that  in  the 
El^a"b?th.    continuation  of  the  blockade   under  the   relaxatiou 

jt-t: then  procured  by  Mr.  Groning^  it  was  folely  the  inten-e 

•^TIoq!****^  tjpn  of  the  Britf^  Government,  to  prevent  a  direQ 
communication  with  Bremen  by  fhips  from  fea,  and 
the  touching  of  thjfe  fmall  vcfTels  on  the  parts  of  the 
coafl  occupied  by  the  French.  "  Thcie  confequences," 
he  connLues,  *'  they  fay  could  not  happen  ;  and  that 
'  reprefentation  is  material,  1  think,  in  fixing  the  inter- 
pretation of  that  admonition  a^^aiiill  abafmg  this 
relaxation,  contained  in  the  anfwer  of  the  Britijb 
government.  The  thing,"  he  obfcrves,  "  is  afkcd 
in  terms  pointing  to  this  kind  of  trade,  and  the  anfwer 
appears  to  grant  the  permiffion  in  the  terms  of  the 
petition.  The  claimants  were  therefore  juftifiablc 
in  the  particular  trade  which  they  have  been  carrying 
U)  Robinfon's   q«     ^^^   ^^^   therefore  entitled   to   reftitution  (a).** 

Reports^  vol.  6.         '  ^  ^  ^    ' 

Should  it  be  objeSed,  that  the  relaxation  by  Lord 
Harroivby  only  provided  that  the  trade  of  Bremen 
fliould  be  carried  on  by  lighters  navigating  exclufively 
between  the  rivers  Wefer  and  Jahde^  and  not  be- 
tween the  river  W^^fcr  and  Tonningeny  it  may  be  fuflSi-- 
cient  to  direft  your  Lordfliips'  attention  to  a  fimilar 
indulgence  granted,  to  fmall  craft  and  lighters  to  coaft 
along  the  Watten,  between  Hamburg  and  Tcnningen  in 
the  following  year,  by  an  order  of  council.  Thi^ 
order,  in  conjunction  with  the  known  fpirit  of  libe- 
rality which  aftuatcs  his  Majefty's  councils,  relative 
to  thefe  neutral  cities,  no  doubt  encouraged  thefe 
merchants  to  hope,  that  the  communication  betweei\« 
the  port  of  Bremen  and  Tonningen  was  intended  to  be 
included  within  this  relaxation.  And  gren  v;erc  it  to^ 
be  your  Lordfhips*  opinion  that  this  pOTpffion  is  noV 
contained  in  the  relaxation,  as  it  relates  to  thepa^Hg^ 
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oF  the  Watien  generally^  yet  the  cafe  of  the  claimants        The 
4:annot  be   materially  affedted  by  this  circumftance,   eluIbitk. 
inafmuch  as  the  pcrmiflion  to  large  veflfels  to  proceed  — — — 
from  the  Wef>r  iii  ballaft,  and  to  lighters  to  carry  on       ^809.  ' 
the  trade  of  Bremen  over  the  fValterij  amounts  to  a 
juftification  of  the  trade  in  which  the  veffel  was  en^ 
^aged,  fince  no  reftridion  whatever  was  expreffed 
or  underftood  to  be  impofed  by  the  blockaders  ou 
fuch  large  and  fmall  veflels,  once  they  had  paffed  the 
moutVof  the  blockaded  river,  except  that  reftricrion 
which  had  m  the  former  order  been  impofed  1  efpefting 
the  touching  of  lighters  on  thofe  parts  of  the  coaft 
forcibly  occupied  by  the  enemy's  troops.     Hence,  we 
are  inclined  to  hope  your  Lordftiips  will  permit  the 
produdion  of  further  proof  as  to  fuch  parts*  of  the 
cargo  as  appears  not  fufficiently  afcertained,  and  order 
reftitution  of  the  remainder- 

Judgment. 

Sir  JVilliam  Grant. — There  can  be  no  doubt,  that 
€ither  referring  this  voyage  folely  to  the  order  of  the 
16th  of  Aprils  or  to  that  of  the  i6th  of  May^  it 
would  have  been  illegal.  It  remains  to  fee,  therefore, 
how  far  thefe  orders  are  afFefted  by  the  relaxation 
granted  by  Mr.  Thorntoris  letter  to  the  commander 
off  the  ftation.  And  here  it  is  neceflary  to  obfcrve, 
that  taking  the  former  relaxation,  during  Lord  JJar^ 
rawbys  fecretaryfhip,  as  the  meafure  of  the  general  ex- 
tent and  principle  of  the  prefent,  it  appears  doubtful 
whether  this  particular  communicatiim  ^between  Bremen 
SLud  Tonningen  can  be .  confidered  as  included  wiih'.i 
the  principle  of  relief  extended  by  Governir  :,  i:* 
permitting  the  free  paflagfe  between  7-f*;;/.  -  :l.i 
ITonnin^m  in  1805,  and  between  Bremen  a:  -^  ^ ... ;/  1.: 

E4 
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The         1804.    The  difierent  orders  muft  be  taken  as  apply^ 
Eliza^be^tw.    ing  fpecific  relief  to  particular  grievances  experience4 

• — : by  the  cities  of  Bremen  and  Hamburg.     Mr.  Thornion*s 

^"7809.  *     letter,  however,  is  dedfive,    and  includes   the  free 
paffage  of  four  rivers,  the  Eyder^  ElbCy  Wefer^  and 
Jadhf^  by  lighters  and  fmairveflels.     The  blockade 
of  the  1 6th  of  Jpril  had  cut  ofl'  all  the  trade  of  that 
river,  except  under  the  protection  of  the  Dantjb  flag, 
or  proceeding  to  or  coining  from  ports  of  theAJnited 
Kingdom ;  this,  therefore,  required  relaxation,    and 
Mr.  Fox's  letter  muft  have  intended  to  efFeft  that  mea-? 
fure  of  relief,    and  pointed  to   fome  order  then  ia 
contemplation;  but  which,  perhaps,    had  not  after- 
wards been  deemed  neceffary.      The  order  oi    the 
i6thof  May  followed,  which  appears  to  have  made 
confidcrable  provifion  for  the  proteftion  of  neutral 
trade,  though  announcing  a  more  extepfive  blockade 
from  the  Elbe  ip  Brefi  inclufive.   By  this,  neutral  fliip^ 
with  neutral  caigoes,  not  including  contraband  of  war^ 
were  permitted  to  carry  on  this  trade  in  thefc  portS| 
provided  fuch  veffels  were  not  laden  in,  or  deftined  to 
an  enemy's  port.  Hence,  it  would  be  abfurd  to  imagine 
that  it  was  intended  to  let  the  fmaller  veffels  out  with 
cargoes  deftined  for  thofe  interdifted  ports.     We  are 
of  opinion,  that  the  export,  therefore,  to  all  the  cnemy*^ 
countries   was  abfolutely  interdifted  by  the  exprefii 
letter  of  the  order  of  the  i6th  of  May^  announcing 
the  general  blockade.     We  therefore  decree  that  t)x^ 
fentence  of  the  Court  below  be  affirmed. 


Upon  the  fame  principle,  the  Charlotta  So? 
PHI  A,  Mollerj  Mafter,  and  Klein  Jurgen,  Proti^ 
Mafter,  both  {ailing  in'ballaft  from  the  fVefer  to  T011- 

nin^en^ 
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fihfgen^  and  there  taking  in  cargoes  which  had  accom*  The 

panied  them  over  the  FTfltten,  which  were  afterwards  es,i9a»itv. 
faken  in  the  profecption  of  their  voyage  under  (charter^  *— — ^— i,* 

party  tp  Algefiras^  were  condemned  as  prize  to  (he  Vhf 
capfors^  and  the  fentences  of  the  Judge  pf  the  High 
Court  of  Admirahy,  from  whence  thef<p  appeals  ha4 
^een  interpofed^  confirmedf 


NANCY,  Hu  RD,  Matter,  y^ij  6tk,  iioft 

ri^His  was  a  leading  cafe  of  feveral  appeals  from  Biock«de  of 

Vice  Admiralty  Courts  m  America  and  the  Weft  The»efleicoii- 
Indies,  condemning  the  fhips  and  cargoes  fpr  a  breach  committed  a 
pf  the  blockade  of  the  ifland  oi  Martinique,  in  the  b[^"^a<2*i!S 

The  atieftation  of  the  matter,  who  was  the  claimant  •*"*"  «»aviDf  goo* 
of  the  veffel  for  himfelf  and  pther  American  citizens,  to  Surinam,  ani 
^d  of  the  cargo  as  the  property  of  John  Juffcl,  alfo  r^ce  behiaai» 
of  New  Tork  in  Americay  proved  that  he  had,  under  SSSte, 
charter-party,  agreed  to  fail  with  a  cargo  froip  Ne^ 
Tork  to  the  port  of  St.  Pierre^ 4  in  Martinique,  unleft 
the  lame  fhouid  be  blockaded,  and  to  bring  from  thence 
a  return  cargo  of  the  produce  of  the  ifland,  for  the 
fole  account  and  rifle  of  Juhel  and  other  American 
phizens.     That  in  cafe  the  ifland  fliould  be  blockaded 
he  had  agreed  to  proceed  to  5/.  Tbomas's,  from  whence 
he  had  orders  to  procure  a  return  cargo  from  the 
proceeds  of  the  outward.      In  purfuance    of   this 
agreement,  he  arrived  off  Martinique  on  the  apth  of 
^archf  and  finding  no  fliips  of  war  tfaere^  and  net 
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The        being  given  to  underftand  that  there  exifted  any  block- 
,-  ade  at  that  time,  he,  in  confequenceof  theveffers  having 


J 


.July  6iby  fprung  a  leak,  repaired  to  the  port  of  Trinity  in  that 
ifland  to  refit,  from  whence  he  fct  fail,  and  arrived  at 
that  of  St.  Pierre  s  on  the  third  of  April.  That  while  in 
the  ifland  he  was  informed'  the  blockade  had  been 
removed,  and  the  fquadron  had  gone'  on  an  expedi« 
tion  to  Trinidad.  No  veffel  of  war,  whatever,  had 
appeared  off  the  ifland  during  his  ftay ;  nor  was  there 
any  notice  given  of  a  blockade  then  exifting.  Having 
completed  his  cargo  on  the  1 5th,  he  failed  for  New 
T$rk,  in  which  vopge  he  vpas  captured  and  carried 
into  Halifax  in  Nova  Scotia^  when  the  veffel  and  cargo 
were  condemned  as  prize.  This  ftatement  was  fup« 
ported  by  the  evidence  of  a  paffenger  on  board  the 
veffel,  by  fome  of  the  crew,  and  by  the  tenor  of  a 
correipondence  between  perfons  in  France^  New  Tork^ 
and  Martiniquej  which  proved  that  the  blockade  was 
at  that  time  removed,  or  at  lead  fo  far  relaxed  that  no 
armed  veflels  had  been  feen  off  thefe  ports  during  the 
period  the  veffel  remained  in  the  ifland.  v 

F$r  the  Captoi's  it  was  contended — that  although  the 
blockading  fleet  had  been  difpatched  to  Surinam^  a 

force  had  been  left  off  the  ifland  to  continue  the 

-%■  

blockade,  and  apprize  veffcls  of  its  exiftcnce.     This 
appeared  even  b^  the  correfpondence  exhibited  by  the 
claimants,  one  of  the  letters  admitting,  that  a  Britijb 
/ifty  gun  fliip  continued  off  the  ifland,  and  wJis  now  ' 
i^d  theqi  feen  by  the  inhabitants, 

-     JUDQMENTf 

The  Court  held,  that  to  confliitute  a  blockade  the 

iftteiltioji  to  ihm  up  the  port  fliould  not  only  be  gene* 

.i-.»  •  rally 
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rally  made  known  to  veflels  navigating  the  feas  In 

the  vicinity,  but  that  it  was  the  duty  otthe  blockaders 

to  maintain  fuch  a  force  as  would  be  of  itfelf  fufEcient 

to  enforce  the  blockade.     This  could  only  be  effeded 

by  keeping  ?i  number  of  veflels  on  the  different  ftationsj 

fij  communicating  with  each  other  as  to  be  able  to 

intercept  all  vefl*els  attempting  to  enter  the  ports  of 

the  ifland.     In  the  prefent  inflance  no  fuch  meafures 

had  been  reforted  to,  and  this  negleft  neceflarily  led 

neutral  veflels  to  believe  thefe  ports  might  be  entered 

without  incurrmg  any  rifle.     The  periodical  appearance 

of  a  veflel  of  war  in  the  offing  could  not  be  fuppofcd 

a  continuation  of  a  blockade,  which  the  correfpond- 

cnce  mentioned  had  defcribed  to  have  been  previoufly 

maintained  by  a  number  of  veflels,  and  with  fuch  unpa« 

lalldcd  rigour,  that  no  veflel  whatever  had  been  able 

to  enter  the  ifland  during  its   continuance.     Their 

J-ord(hips  were  therefore  pleafed  to  order  that  the 

flupfhould  be  refl:ored,  the  proof  of  property  being 

fuffident,  but  direded  further  proof  as  to  the  cargo 

claimed  for  the  American  citizens  mentioned. 


59 
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7i^fch,i«ot.  THE  MENTOR,  Whitney,  Mafter. 

Cond^mnirion     TN  the  Prize  Court  of  Antigua  this  veflel  had  been 
lOotVaiu?*'  claimed  on  behalf  ot  his  Majefty  by  the  Advocate 

General,  as  a  droit  of  Admiralty.  This  had  beea 
rejeded  by  the  Judge.  Part  of  the  adventure  ci  the 
mafter^  and  thofe  oi  the  mate  and  mariners,  had  been 
ordered  to  be  redored,  and  the  fhip  and  remainder  of 
the  cargo  condemned  for  breaking  the  blockade  of 
Martini^uc^ 

Stephen  and  Swaby  for  the  Captors  proved,  by  the 
letters  and  difpatches  of  the  captain  general  and  co» 
lonial  prefed  at  Martinique  to  the  minifler  of  the 
marine  and  colonies  at  Paris^  that  the  blockade  had 
been  mod  rigoroufly  enforced^  infomuch  fo  as  to 
excite  apprehenfion  that  the  place  would  be  com- 
pelled, by  the  deprivations  experienced,  to  furrender  to 
the  Britijh  fquadron  ;  that  this  blockade  continued  al 
the  time  the  veffel  entered  the  port  of  Fort  Royal  \  and 
that  the  mafter  had  even  been  apprifed  by  his  owners 
letter  of  inftrudkion,  that  the  blockade  of  Martinique 
might  ilill  be  continued.  If  this  furmife  (hould 
prove  true,  he  was  ordered  to  lie  in  St.  Lucia^  await, 
ing  the  probable  furrender  of  the  ifland  to  the  Britijb 
forces,  in  which  cafe  he  was  to  repair  thither  as  the 
moft  advantageous  market.  Thefe  inftrudions  con* 
tained  an  aiTurance,  that  (hould  the  veiTel  be  in 
Martinique  at  the  time  of  the  furrender,  the  terms 
of  the  late  treaty  between  Great  Britain  and  the 
{Imted  States  would  prote<^    her  from  detention* 

From 
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From  all  thefc  circuraftanccs  there  was  no  reafon  to        The 
doubt  that  the  blockade  was  known  to  the  maftcr,  and  ^ 


chat  he  had  been  induced  to  hazard  the  vefTel,  from      Xv  <»th# 
the  fuperior  advantages  to  be  derived  from  difpofing 
of  his  cargo  in  the  blockaded  port. 

B§wtkr  for  the  Claimant  contended,   that  the  m- 
ftruQions  of  the  owners  were  merely  profpe^live  and 
conditional,  nather  they  nor  the  niafter  at  the  time 
being  aware  of  any  blockade  exifting  previous  to  the 
veflH's  failing ;  that  he  aded  under  this  impreffion, 
and  entered  the  ifland  totally  ignorant  of  the  blockade. 
Tbat  there  did  exill  no  actual  blockade  at  the  time  of 
the  veflers  going  into  port,  not  a  fingle  veflel  of  war 
appearing  in  fight  of  the  harbour,  or  in  the  neigh* 
booring  ieas  through  which  he  pafTed*     That  even  bf 
the  teoor  of  the  fentence  of  the  Vice  Admiralty  Courts 
reftoring  <me  part  of  the  mafter's  adventure  and  not 
die  reft,  it  appeared  the  Judge  had  not  decided  on  the 
ground  of  any  fuppofed  breach  of  blockade ;  and  that, 
even  admitting  the  blockade  to  exiil,  it  had  not  been 
known  by  the  mufter,  fo  as  to  affed  the  cafe,  until  after 
he  had  difpofed  of  his  outward  and  pu*  chafed  a  return 
cargo,  of  which  one*third  had  a&ually  been  put  on 
bovd«  / 

JUDOMEHT* 

The  fentence  of  the  Court  below,  condemxung  ihip 
jsoyd  cargo,  was  confirmed* 


€i 
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JitfyM,  J%Off 


Condemnation 
of  a  neutral  en- 
tering a  port  uo- 


a  juftth.utuii 
at tcmpte  t  by 
pleadiT  igno* 
itoce  of  iti 
ciiftcnce. 


ROBERT,  TiaoMAS,  Mafter. 

J  DAMS  and  Stephen  for  Captors  proved  this  veffel, 

•    from  the  papers  found  on  board,  and  thofe  in- 

dtYua^^hl^  h  vo'^^^  "^^^  ^^^  caufe  from  the  Samuel^  Evans^  to  have 

entered  the  port  of  St.  Pierre  on  the  21ft  of  May^ 
which  was  then  rigoroufly  blockaded,  and  daily  cx«< 
peded  to  furrender.  During  the  whole  time  whilft 
in  the  harbour  ftie  could  perceive  a  lugger  belonging 
to  the  blockading  fquadron  clofe  in  fhore,  which 
fometimes  was  fupported  by  other  vcffels.  The  veffd 
Jiad  purpofely  entered  in  the  night,  to  avoid  the 
blockading  force  ;  and  by  the  f applies  which  (he,  in 
conjundion  with  others,  had  introduced  into  the 
ifland,  the  garrifon  had  been  enabled  to  continue  its 
defence,  and  prevent  that  furrender  which  had  been 
the  objed  of  the  blockade. 

Dallas  for  the  Clainiant  dated,  that  the  mafter  had 
received  only  conditional  inftruftions  from  his  owners 
to  enter  this  port,  fliould  the  blockade  be  difcontinued  ; 
fliould  that  not  be  the  cafe,  he  was  to  make  Trinidad  or 
St.  Lucia.  Being  infoimed  on  the  voyage  by  Captain 
Jobnfon^  of  the  John  and  Jane,  that  the  blockade 
had  ceafed,  he  entered  the  ifland  in  company  with 
that'vefTel,  and  was  totally  unacquainted  with  the 
blockade,  if  any  really  exifted.  It  had  be^n  decided 
in  the  leading  cafe  of  the  Nancy^  Hurdy  that  a  confi- 
derable  force,  fufEcient  in  itfelf  to  intercept  intcrcourfe 
generally  with  the  port,  was  neceflary  in  order  ta 
conltitute  a  blockade.    yV^^^tting  that  the  folitary 

luggw 
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Ingger  mentioned  continually  maintained  its  pofidon         t)i 

Bear  the  harbour,  it  could  not  therefore  be  inferred  , 

there  cxifted  a  blockade  de  fadoy  and  confequently,      J^jy  ^tb, 

on  the  principle  laid  down  in  the  firft  of  thefe  cafes, 

the  captors  fhould  be  condemned  to  reflitutlon,  with 

cofb; 

# 

Judgment, 

The  ■  fentence  of  the  Vice  Admiralty  Court  of  An^ 
i^ua,  condemning  the  veifel,  was  affirmed* 


bouring  poiU 


NANCY,  WooDBERJlY,  Mafter.  "    y-6'««i>.'8^>» 

^TpHis  veffel  had  been  reflored  in  the  Vice  Admiralty  Unicr  ?»«««««' 
Court,  in  confequencc  of  a  deficiency  of  proof  fin^ie  veOci  may 
on  the  part  of  the  captors,  who  were  unable  to  obtain  mai  Lnrihc** 
an  affidavit. of  the  blockade  of  the  port  of  Trinity  at  J!:;;';„d%l"~ 
the  time  of  the  capture,  .     ZTJ^.t 

the  ume  timcm 
^  the  blockade  o£ 

Arnold  and  GoJlHng  for  the  0':£;;2^r.— Tliis  veffel  another  neigiv- 
fiuled  from  Trinity  on  the  25th  of  May^  about  which 
period  the  correfpondence  of  the  governor  of  the  ifland 
^th  the  French  minlftcr  of  marine  dates,  that  a  frigate 
Ihewed  herfelf  from  time  to  time  off  the  port  of  Trinity, 
•with  an  intention  to  cut  off  fupplies.  The  Ration  of 
this  veffel  was  fometimes  off  Trinity y  and  at  others  off 
another  port  more  than  fevcn  miles  diftant.  Such 
an  interruption  to  the  trade  of  thefe  ports  could  never 
be  ccnfidered  an  aChial  blockade,  and  therefore  the 

fentence 
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TU        fentence  of  the  Court  below,  refloring  the  veflel, 
^      perfe&Iy  juftifiable. 


»««f-  Swaby  and  Stephen  for  the  Copters.— The  fentcnctf 

of  the  Court  below  proceeded  mei'ely  upon  the  ground 
of  infufficient  proof  of  the  exiftence  of  the  blockade^ 
This  is  now  altogether  obriated  ;  the  invoked  papers, 
with  the  affidavit  formerly  deficient,  prove  that  it 
esdfted.  The  extenfive  range  of  the  frigate  mea* 
tioned  was  perfeSIy  confiftent  with  the  objeds  flie 
had  in  view,  the  blockade  of  Trinity^  and  a  co-opera- 
tion with  the  veffels  on  the  other  ftation.  From  the 
a<5livity  of  the  cruifers  off  this  port,  this  veffel  had 
twice  been  nearly  cut  out  of  the  harbour,  and  her 
prefervation  was  merely  owing  to  a  want  of  wind. 
From  all  thefe  circumftances  the  Court  will  moft 
probably  be  inclined  to  rcvcrfc  the  fentcnce  of  the  Vice 
Admiralty  Court,  and  repair  the  injury  the  captors 
hsiVt  fuftained. 

Judgment. 
Sir  W.  Grant. — ^As  it  appears  the  commander  on 
that  ftation  confidered  the  force  employed  completely 
adequate  to  the  fervice  required  to  be  performed,  we 
feel  it  neceffary  to  rely  on  his  judgment,  and  condemn 
the  veffel  as  prize  to  the  captors. 


The  Actress,  Tinker }  the  Frsedom,  Herrick% 
and  Adrian,  Dalcke ;  all  clearing  out  from  Martin 
nique  in  the  month  of  February^  whofe  cafes  were 
admitted  to  be  within  the  principle  upon  which  the 
fentences  of  the  Vice  Admiralty  Courts  had  been 
affirmed  ia  the  foregoing  cafes,  from  which  they  were 

not 
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not  dilllnguifliable,  were  condemned  as  prize  to  the 
captors  for  breach  of  blockade. 

In  the  cafe  of  the  Eagle,  Marfarh^Adams  fir  Chafing  fufpu 
ibe  QaimanU  contended,    that  notwithftandiHg  (he  thTil^iJ^;" 
had  entered  the  ifland  on  the  24th  February^  there  1|S^  J^^*^*^ 
wa&fufficient  proof  in  the  papers  exhibited,  that  the  ceflttHMi  •£  ih* 
blockade  had  been  periodically  interrupted  by  the 
prevalence  of  particular  winds  and  the  ftate  of  the 
tides ;  that  feveral  vefliils  had  been  permitted  to  go 
into  the  ports  of  the  ifland  under  Britijh  pafles,  and 
feveral  others  had  entered  the  ifland  whilft  the  fliips 
appointed  to  maintsun  the  blockade  had  been  abfent^ 
and  employed  in  chafiag  veflels  of  a  doubtful  defcrip- 
tion.     From  thefe  interruptions  or  relaxations  of  the 
blockade,  the  people  of  the  ifland  were  uncertain 
when  they  were  really  invefted,  and  hence  he  was 
induced  to  hope  the  festence  of  condemnation  would 
be  reverfed,  as  the  mailer's  ftatement  that  he  was 
totally  ignorant  of  the  exiftence  of  the  blockade  was 
rendered  extremely  probable  from  the  drcumftances 
id. 


I  I  N^  III    till 


The  Court  confirmed  the  fentence  of  the  Judge 
below^  condemning  the  veflel. 


Vol.  I. 
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>*6A,  i8o^.  •   MERCURY,  Speck,  Maftcr. 

Pufrtier  proof  of    A    QUB^TioN  arofc  as  to  thc  property  of  the  (Flip 
milted  at  ID  a  and  cHTgo,   both  of  which  were  claimed  for 

cuun^  ^\     lAr.\Juhel  of  New  Tdrk^  an  American  citizen. 

neutralrnerchanty 

appear  10  have        Hts  Mojefiy  s  Advocate  and  Stephen  for  the  Captors.*^ 

inulc^m/f  The  circunklances  under  which  this  veffel  is  defcribed 

affaltcd  refidrot  •^  ^^^^  ^^^  *^  pofleflioH  of  Jubel.  afc  of  fuch  a  nature 

parrl^iTnn!"*  ^  tocxciie  lo  themfclves  a  ftrong  furpicion  that  he  is  not 

*^  a"kl'^ue  ^**  ideally  the  proprietor.    This  veffel,  during  che  blockade 

purch-fe,but  of  Martinique^  lay  in  the  harbour  of  Fort  Royaly  and 

generarpcrmif.  was  purchafed  by  a  Mr.  Cock,  who  aifumes  the  cha« 

fo°'Ste 'f^.  rafter  of  commercial  agent  for  Jubel  in  New  Tork. 

cuution.  for  ^This  DurcKafc  is  affertcd  by  Cock  to  have  been  made 

jtccount  or  the  *  «' 

neutral  met-      for  the  folc  account  of  Mr,  JubcL  who,  in  his  atteila* 

lion,  admits  Cock  to  have  unlimited  powers  given  him 
to  originate  fpeculations  on  his  account,  and  alfo  dates 
thai  he  has  confiderable  funds  in  the  ifland,  in  dd)ts 
or  othcrwife,  by  which,  and  alfo  by  bills  of  his  ac- 
ceptance, this  purchafc  was  made,  and  the  veffel  laden 
with  <olon!al  produce.  A  fufpicion  naturally  arifes, 
that  this  purchafe  for  dnother'^  account  is  merely 
collufive,  and  that  the  fchcme  has  been  reforted  to  in 
order  to  give  a  colour  to  the  tranfadion,  and  conceal 
the  real  owner  by  this  nominal  transfer.  This  is 
fupportcd  by  Juher^  filence  refpefting  the  purchafe  of 
this  particular  veffel.  There  is  no  commiffion  fped- 
fically  given  to  Cocky  but  he  proceeds  in  thc  whole 
affair  like  a  perfon  confulting  folely  his  own  intereft 
and  wiflies^  ladmg  her  with  fuch  goods  as  fuit  his  own 
purpofe,  and  requiring  no  fan£Uon  from  Jubel  as  to 

'the 
Ik 
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the  afferted  purchafe  of  the  veffel  or  lading.  In  fome  The 
iettersj  'tis  true,  he  mentions  the  purchafe  of  both ;  ^ 
but  it  muil  appear  ftrange,  that  the  intimation  is  not  juiy  6cb, 
given  until  the  defign  is  already  completed.  Hence  '  ^* 
it  is  fair  to  infer,  that  he  incurred  no  refponfibility  to 
yubely  or  elfe  he  would  have  been  more  anxious  to 
acquaint  him  of  his  intention  in  time  to  prevent  that 
refponfibility,  (hould  the  defign  be  difapproved.  The 
whole  nature  of  Juhel's  trade  to  the  ifland  tends  to 
(hew  there  is  a  common  concern  and  joint  intered 
with  Cockf  or  others  in  the  ifland.  They  both  admit 
unlimited  confignments  are  conftantly  making  between 
the  one,  as  agent,  and  the  other  as  merchant.  This 
is  in  dire£t  violation  of  the  eftablifhed  ufage  of  mer. 
chants,  and  muft  have  its  due  influence  on  your 
Lordfliips'  decifion.  As  foon  as  the  blockade  was 
fuppofed  to  have  ceafed,  the  veflel  departed  for  New 
Tork.  From  tlys  circumftance,  and  the  conduft  of 
Jubel  in  the  cafe  of  the  Nancy,  Hurcl,  it  appears,  his 
trade  to' that  ifland  was  carried  on  with  an  intention  to 
defeat  the  blockade.  This  muft  neceflarily  affeft  his 
neutral  charader,  and  pomt  out  a  connection  with 
the  enemy.  This  connection  has  been  happily  deve* 
loped  by  a  paper  invoked  into  this  caufe  from  the 
Regiftrar's  office  at  HMlifaXj  which  purports  to  be  a 
power  of  attorney  from  John  Jubel  and  Nicholas  de 
Lmguitnare  to  Meflrs.  Forefight  and  Smith  of  Halifax^ 
empowering  ihem  to  receive  the  proceeds  of  the  fliip 
Amanuel\  cargo,  as  the  joint  property  of  Juhel  and 
Lmguemarey  and  is  dated  the  9th  of  March  1804* 
This  Mr.  Longuemare  is  a  Frenchman,  and  is  foon  after 
difcovered  to  be  refiding  in  France,  probably  con* 
du&mg  the  concerns  of  the  firm  in  that  country; 
There  has  beea  an  attempt  made  'to  fliew  that  this 

F  3  conne£Uon 
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Tht        connexion  M'as  brrken  by  a  diflblution  of  partnerfiiip, 
[.  ivhich  was  notified  in  the  New  Tork  Mercantile  Ad'- 


7«*  6th,  vertlfer  on  the  2 2d  of  Oflober  1803.  '^^  ^^®  ^^°* 
nedion  was  not  abfolutely  diflfolved  is  plain  from  the 
date  of  the  power  of  attorney  being  much  later, 
namely,  March  1804.  There  were  many  reafons,  no 
doubt,  to  confent  to  a  nominal  diflfolution  of  partner- 
fliip,  fome  probably  profpeftive  of  Longuemar^s 
future  refidence  in  F^^r/zr^,  and  others  originating  in 
the  hope  of  being  able,  by  this  feint,  to  neutralize 
the  property  of  the  enemy,  and  defraud  our  belligerent 
{j)  Seepage  57- rights.     In  the  cafe  of  thc  A^i/^w)^,  IIurd{a\  there  ap-  " 

pears  alfo  a  claim  for  property  by  Mr.  Juhel^  which 
It  is  almoft  unneceffary  to  -diftinguifh  from  the  prefent 
claim.  The  fame  fcheme  feems  10  pervade  all  mer- 
cs^ntile  tranfa£tions  in  his  name.  His  intentions 
*  evidently  are  to  obviate  the  blockade  of  the  ifland, 
and  to  cover  enemy's  property  by  falfe  papers  and 
documents  of  neutrality.  This  laft  intention,  it  ap- 
pears, proved  fatal  to  the  intereft  of  an  admitted 
neutral  in  the  cafe  of  the  Betfyj  Furlong ;  and  upon 
this  principle  it  may  not  be  too  prefumptuous  to  hope 
your  Lordfhips  will  condemn  the  "J^roperty  in  both 
the  Mercury  and  Nancy. 

Adams  for  the  Claimants. — The  nature  of  the  papers 
produced  in  this  caufe  will  naturally  affect  theinterefts 
of  Mr.  Juhel  in  fome  degree,  though  by  no  means 
to  the  extent  contended  for  by  the  captors,  unlefi 
we  are  able  to  explain  them  to  the  fatisfaftion  of  the 
Court.  This  the  appellants  hope  will  be  done  moft 
fatisfadlorily,  fhould  there  be  permiifion  given  to  in^ 
troduce  further  proof,  lliis  indulgence  they  are 
entitled  to  expeft  from  the  fair  and  explicit  ttatttfie 

of 
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of  the  (hip's  papers  themfelves^  and  the  (Irong  and         .tbt 
abfolute  averments  of  the   parties.    The  power  of  - 
attorney  mentioned  will  be  proved  to  have  reference      y«^r  6ib, 
folety  to  debts  incurred  before  the  diffolution  of  part- 
nerfhlp ;  and  Mr.  hqnguemare  will  alfo  be  proved  to 
be  this  moment  refiding  in  London^  tranlacting  bufi* 
nefs  on  his  fole  account. 

Hie  Court    ordered  farther  proof  to  be  intro^ 
duced. 


DIQMEDE.  July  8tb,  .109. 

IK  this  cafe  two  appeals  were  profecuted  from  the  deci-  ^^uedion  ai  to 
ihe  general  prin- 
fionoftheH/];i&  Court  of  Admiralty  of  Great  Britain^  cipie  of  diftnbu- 

which  muft  be  confidered  of  uncommon  intereft,  as  eighth  in  z%^' 

well  from  the  number  of  illujirious  naval  commanders^  be'^^^de  coJ^ 

vhofe  claims  were  moft  elaborately  and  patiently  in-  ^cniil^mcen, 

veiUgated,  as  from*  the  important  nature  of  the  prin-  ^"***/tu!* ^^r- 

cipies  of  Jaw  adopted  in  the  dijiribution  of  prize.  ^tiT^^x\r\ 

the  fliipi  under 

The  Diomede  and  Imperial  formed  part  of  a  fqua*  w*fin2iy "bj^he 
dron  of  French  ftiips  of  war,  which  was  defeated  and  m?5ll  wuhufihe 
deftroyed  by  a  fquadron  of  his  Majefty's  fliips,  under  }|!Ui^a*'^  ^****^ 
tbe  command  of  Vice  A4nural  Sir  John  ThQmas  Duck^ 
W9rtb,  knight  of  the  Bath,  oflf  St.  DomingOj  in  the 
]iieaiDra|)Ie^engagement  of  the  6th  of  February  1 8o6. 
Froceedings  cpmmenqng  in  the  High  Court  of  Admi- 
ral!^ of  M^ngland,  touching  the  adjudication  of  the 

F  3  ihip 
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Th«        ihip  Diomede^  and  a  queftion  ariflng  as  to  the  diftri- 
bution  of  xhtjlag-elghth  of  the  faid  prizes,  the  Judge 


jyiv  8th,  (Sir  W.  Scott)  decided  in  favour  of  the  folloixring 
claimants :— ^Vice  Admiral  Lord  Coliingwood^  as  Com- 
mander in  chief  in  the  Mtditerranean  (from  which 
ftation  Sir  John  Xhomas  Duckworth^  in  company  with 
Rear  Admiral  Louis ^  had  fet  fail  in  queft  of  the  enemy, 
with  a  part  of  the  fleet  under  the  command  of  his 
Lordfliip),  Vice  Admiral  Knight^  and  Rear  Admiral 
Lord  Northejkj  the  prefent  refpondcnts ;  and  that  they, 
together  with  Vice  Admiral  Sir  John  T.  DuchOortby 
Rear  Admiral  Louis^  and  Rear  Admiral  the  Honour- 
able  Sir  Alexander  Forrejler  Cochrane ^  were  entitled 
to  fhare  in  the  flag-eighth  of  the  prize ;  Admirals 
Knight^  Lord  Northejky  Duckzoortb,  and  Louisj  as 
junior  flag-officers  under  Admiral  Lord  Collingwood^ 
the  Commander  in  chief  on  the  Mediterranean  ftation, 
from  whence  the  armament  fet  fail ;  and  Sir  Alexander 
F*  Cochrane^  as  junior  flag-officer  on  a  fVeJi  India 
flation,  taken  under  the  command  of  Sir  /.  Duckworth^ 
as  his  fl^)erior  officer,  and  alfo  afli fling  in  the  capture. 
But  pronounced  agamft  the  claim  of  Vice  Admiral 
D^rr^j,  within  the  limits  of  whofe  flation  the  capture  had 
been  made,  and  in  which  capture  Admiral  Sir  y.  T. 
Duckworth  had  availed  himfelf  of  the  affiftance  of  the 
Magicienney  one  of  the  ihips  of  war  then  under  the 
command  of  t6e  faid  Admiral  Dacres  on  the  Jamaica 
flation. 

Leacb  for  the  Refpondenis ;  Lords  CoUingwood% 
Northejky  and  Admiral  Knight. — ^Therehas  never  beea 
a  cafe  fubmitted  to  your  Lordfliips'  decifion  which 
equally  involved  fo  many  coniiderations  of  the  utmoft 
weight  and  the  moft  extreme  delTCacy,  both'  with 

.6  refpe£t 
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refpeft  to  the  regulatioa  of  the  refpedtive  interelts.         The 
and  the  due  fubordination  of  the  ditfcrent  officers  of 


his  IVIajefty  s  navy,  as  that  which  I  have  no\y  the      3^y  ^th, 
honour  to  open  on  the  part  of  the  refpondents.     As        *  ^ 
jhe  arguments  to  be  fubmitted  on  this  part  of  thb 
cafe,  arc  pai'tly  inferential  from  facts  generally  ad^ 
mitted,  partly  founded  on  the  pofitive  and  exprefs  pro* 
damation  of  his  Majcily  (4/),  regulating  the  diftribu-  (u)Seeappendix. 
tion  of  prize  during  the  prefeut  hodilities,  and'partly 
deducible  from  the  cuftom  and  ufage  of  our  navy  for 
ages,  it  will  firH  be  necefTary .  to  take  a  view  of  the 
iaAs  and  leading  features  of  the  cafe.     On  the  death 
of  Lord  Nel/on  the  command  of  the  Mediterranean 
fleet  fell  neceflfarily  upon  Lord  Collingwood^  havings 
amongfl  others,  Vice  Admiral  Knight  and  Lord  Not'^ 
ibejk  as  juniQr  flag-officers  under  him.     On  the  1 9th 
NiHuember  i8o5>  ^^  iiTued  an  order  to  Sir  John  Tbo' 
mas  Duckworth^  taking  him  under  his  command,  and 
another  order  enjoining  him  to  take  under  his  orders 
certain  (hips  of  the  line  and  other  fmaller  veflels,  &r 
the  purpofe  of  maintaining  the  blockade  of  the.ports  of 
Cadiz  and  San  Lucar^  in  which  fervice  he  was  to 
regulate  himfelf  by  the  tenor  of  the  inftruftions  he 
had  received  in  a  letter  of  a  formec  date.     From  th^^ 
time  of  ifliiing   thefe  orders  Sir  John  T.  Duckwiortb^ 
continued  under  his  Lord(hip*s  commands,  receiving 
and  obeying  his  inftrufbions  from^me  to  time.     Reap 
Admiral  Louis,  whom  he  fucceeded  on  the  ftatiooy 
repaired  to  the  commander  in  chief,  in  purfuance  of 
orders  to  that  efiedt;    but  previous  to  jcdnmg  his 
Lonjfliip,  he  received  important  intelligence  refpeding^ , 
a  FrmA  force  whi<:h  4)ad  "^.appekred  .in  thofe  feas,  ia 
4K)aicq|Uaioe  of  v/hicbl  he  conceiYed  it  his  duty  toi 
jj.yy  •..-•..  F  4  acquaint 
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Th«        acquaint  Sir  John  Duckworth  with  this  intdligence, 
and  returned  for  that  purpofe.    On  the  29th  of  JVo- 


>jy8th,  vtmbeTy  Sir  John  Duckworth  wrote  to  his  Ix>rdihip  the 
following  letter: — **  Rear  Admiral  Lw/x,  who  feparated 
from  me  vnth  the  Spencer  on  the  night  of  the  a 7th,  in 
execution  of  your  orders,  has  juft  joined  me  again, 
bringing  in  i}[itAgamemn9n{yi\i\Q\i  I  had  placed  with  the 
Naiad  in  (hore  oflF  Cadi%)j  in  confequence  of  tl^ 
accompanying  intelligence  he  had  received  from  ner 
captain,  Sir  Edward  Berry ;  and  as  there  is  nothing 
in  the  port  of  Cadi:^  in  any  ftate  of  readinefs  for,  fea, 
excqpc  three  or  four  frigates,  I  ihall,  in  the  anxious 
hope  of  ahticipaiihg  your  wijhes^  proceed,  as  foon  as  I 
'  can  get  hold  of  one  of  the  floops,  or  the  Naiad^  to 
apprise  you  of  my  intentions,  with  a  prefs  of  fail  off 
the  Salvages^  and  from  thence,  if  not  fortunate 
enough  to  fall  in  with  the  enemy,  to  return  by  Vigo  to 
iny  prefent  fituation  ;  and  thoi^b  I  could  have  wilhed 
to  have  had  two  or  three  frigates,  I  will  endeavour  to 
do  without  them."  He  alfo,  on  the  30th  November^ 
wrote  a  letter  to  William  Mar/den^  Efq.  fecretary  of  the 
Admiralty,  from  which  the  following  is  an  cxtrafl : 
ii— **  As  it  is  poffible  a  conveyance  may  be  met  wit6 
from  here  to  England^  before  Vice  Admiral  Colling^ 
wood  riiay  be  apprized  of  my  proceedings,  I  am  to 
defire  you  will  inform  the  Lords  Commiffioners  of 
the  Admiralty,  that  in  confequence  of  orders  from 
that  commander  in  chief,  received  the  26th  inflant^  I 
detached  Rear  Admiral  Louis  in  the  Canopusy  with  the 
Spencer  J  oil  the  ^yth,  to  jpin  him,  but  they  returned 
to  me  yefterday  afternoon  with  the  accompanying 
intelligence*"  Lord  Collingwood  having  alfo  received 
information  of  the  French  fquadron  mentioned  in  foch 

intelligence 
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intelligence  on  the  i  ft  of  December  1805,  ifloed  die     _  Tbf 
following  order  to  Sir  John   Thomas  Duckworth :— r 
*^  Whejeas  I  have;  re9eived  infonn$itiop  that  a  fqua?      >!►  ftW 
dron  of  enemy's  fliips  of  war  are  cruising  between        * 
the  ifland;  of  Madeira  and  Teneriffe^  for  the  purpofe 
of  intercepting  the  convoys  ^d  trade  going  abroadf 
and  that  on  the  2oih  ultimp,  they  fell  in  with  His 
M^j^y's  iloop  the  Lark,  and  are  fuppofed  to  have  ^i^ 

taken  fome  of  h^r  cqnvoy,  a  copy  of  which  int^li- 
gence  I  inclofe  }  you  j^re  hereby  required  and  dire^d 
tp  take  the  ihips  nan^ed  herein  under  your  orders^  an4 
proceed  without  lofs  of  time  in  qiiei^  qf  the  enemy's 
iaid  fquadron  off  the  Salvages,  and,  on  falling  in 
^\X\i  them^  ufe  your  beft  endeavours  to  take  or  deftroy 
them.     As  I  think  ^t  probable  that  the  ifland  of 
Teneriffe  may  be  thf  rendezvous  of  the  above-men* 
tioned  fquadron,  in  qrc^pr  to  obtain  their  fupplies  of 
water^   &c.  you  will  proceed  with  the  fhips  under 
your  orders,  to  tjie   fouthward  of  the  Salvages  be- 
tween  them  and  Teneriffe^  in  order  to  cut  off  the  • 
French  fquadron  from  this  their  fuppofed  rendezvous 
for  obtaining  fupplies.     Haying  arrived  there,  and 
not  meetmg  the  enemy's  fq^adroq,  you  are  to  obtain 
'  the  beft  information  you  may  b6  able  refpeding  them, 
by  veffels  boarded  of  otherwife,  and  purfue  them  as 
long  as  there  is  a  fair  probability  of  coming  up  with 
tbem ;  but  in  cafe  of  your  not  receiving  f\;ich  intel- 
ligence as  may  lead  you  to  the  eneiny,  you  are  to 
Ktum  with  all  poflible  expedition  to  the  rendezvous 
^  Cadiz^  where^  making  up  the  number  of  fix  (hips 
^  the  line,  two  frigates,  and  two  floops,  you  are  to 
continue  the  blockade  of  that  port,  agreeably  to  my 
Ibnner  orders  of  date  the  28th  ultimo,  fending  Rear 
4f|fl^  Lm^  ^th  the  remainder  to  Gibraltar  Bay,  to 

complete 
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Tht        eomplete  their  Water  and  proVificHiSj  which  bang  dohe^ 
they  are  to  join-  me  •  on  the  rendezvous  they  will 


J^*^*»?  receive  from  Rear  Admiral  Knight.  You  are  to  tranf- 
mit  me  a  journal  of  your  proceedings  by  the  fame 
conveyance,  or  fooner  if  opportunity  oflFers/*  This 
order  was  fent  -by  his  Majefty's  fliip  37frf,  but 
that  ihip  not  meeting  with  §ir  John  Thomas  Duck* 
worth  at  the  rendezvous  appointed,  the  fame  was 
not  received  by  him,-  On  the  14th  January  1806, 
8Jr  John  Thomas  Duckworth^  being  then  at  Barba- 
doesy  wrote  and  fent  a  letter  to  Lord  Col/ing^ 
%vood^  from  which  the  following  is  an  extra£b  :— 
**  In  confequence  of  a  propofal  made  to  releafe 
fome  prifoners,  I  left  the  Acajioy  which  had  joined 
me  that  morning,  to  receive  them;  but  alas^  this 
great  civility  of  the  governor  produced  only  two  ol4 
men,  one  a  Swede.  Thus  I  was  difappointed  in  my 
expeftations ;  but  I  derive  great  pleafure  from  your 
Lordihip's  kind  letter,  and  what  Captain  Dunn  ac« 
quamted  me,  as  it  convinced  me  the  ftep  I  had  taken, 
in  going  in  purfuit  of  the  enemy,  had  met  with  your 
approbation ;  and  as  it  was  evident  that  they  had 
ftood  to  the  N.  E.  I  made  fail  for  the  Salvages^  for 
the  purpofe  of  joining  the  Neptune^  Tigre^  and  frigates 
yourLordfhip  mentioned  having  detached;  but  the 
wind  being  now  unfortunately  very  frefli  from  the 
northward,  I  did  not  get  paft  for  five  days,  in  which 
time  I  (aw  none  of  the  (hips  alluded  to,  and  confe- 
quently  made  ufe  of  all  my  endeavours  to  return  6y 
C^  Ftnijlerre.^'  On  the  3d  of  February  followbg^ 
Sir  John  Thomas  Duckworth^  being  off  the  ifland  of  Sft 
Tbomasy  again  fent  a  letter  toLord  CoHmgwood^  in  which 
be  itates,  that  ^  finding  by  the  accounts  from  thence^' 
aa  alfo  the  Tarioos  parts  of  die  tomttUDad;  tUat^dteacV 
:  count 
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connt  of  the  force  alluded  to  brought  by  the  Pheafant        The 
hsd  neither  been  feen  nor  heard  of,  I  determined  on       '°""^'' 


leaving  St.  Chrifiopher^ s  this  day,  to  return  to  my  fta*  J^h  Stb, 
tion  under  your  Lordfliip,  when,  on  the  ift  inftant,  '  **^' 
I  received  the  interefting  intelligence  herewith  tranf- 
mitted,  and  from  the  chara&er  of  the  party  from 
«rhom  it  came,  Rear  Admiral  Cochrane^  gave  it  full 
credit  for  authenticity  ;  and  in  confequence  I  directly 
weighed  with  the  fquadron  that  I  left  Cadiz  withy 
except  the  Powerful^  which,  I  already  mentioned,  I 
had  detached  for  India^  alfo  increafed  by  the  Nor^ 
fbumberland  and  Atlas  \  and  though  I  was  by  no 
means  difpofed  to  remove  Rear  Admiral  Cochrane 
from  his  command,  the  delay  that  muft  have  been 
produced  before  a  frigate  could  be  fent  for  to  take  him 
on  board,  and  hi$  Itrong  objections  to  the  removal, 
induced  me  to  take  him  with  me  ;  yet  from  the  par* 
ticularii:y  of  the  inteUigence,  with  the  names  of  the 
ihips,  &c.  great  doubts  are  raifed  in  my  mind  at  the 
French  being  fo  communicative,  though  a^  time  and 
other  parts  of  it  correfpond  with  information  before 
received,  I  feel  nothing  could  juftify  my  leaving  (he 
country  in  that  flate  of  doubt,  efpedally  as  the  Lords 
Commiilioners  of  the  Admiralty  are  aware  of  your 
Lordlhip's  reduction  of  force  by  my  bemg  in  thefe 
feas/'  On  the  6th  of  February^  Sir  John  Thomas  Duck^^ 
worth  fell  in  with  the  fquadron  of  French  ihips  of 
which  he  had  gone  in  purfuit,  as  ftaied  in  the  letters 
8ii4  orders  before  recited^  off  the  ifland  of  St.  Domingo^ 
and,  after  a  fevere  adion,  captured  and  deftroyed  five 
Ime  of  battle.fliips,  of  which  the  fhips  mentioned  in  the 
proceedings  were  two.  On  the  7th  of  February ^  ibs. 
day  after  the  aOion,  Sir  John  Thomas  Duckworth  fenit 

aletter 
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The        a  letter  to  William  Mar/den  £fq.  giving  an  account 
'^""*''     thereof^  beginning  thus:    **  As- 1  fed  it  highly  mo- 


yafy  gtby  mentous  for  his  Majefty's  fervice,  that  the  Lords 
*  ^'  Commiffioners  of  the  Admiralty  fliould  have  the 
earlieft  information  of  the  fquadron  under  my  com- 
mand,  and  as  I  have  no  other  velTel  than  the  Kin^s 
Fijher  that  I  feel  juflified  in  difpatching,  I  hope  neither 
iheir  Lordihips,  nor  Vice  Admiral  Lord  CoUingwood^ 
V^ill  deem  me  defe£tive  in  my  duty  towards  hisLordfliip 
by  addreiling  you  on  the  happy  event  of  yefterday/' 
And  on  the  fame  day  he  alfo  fent  a  letter  to  Lord  Colling^ 
woody  as  his  commander  in  chief,  giving  him  Ukewifc 
W  account  of  the  afiion ;  and  alfo^  on  the  next  day, 
another  letter  to  Lord  Collingy/ood,  as  follows :  **  In- 
clofed  herewith  I  have  the  honour  of  tranfmitdng,  for 
your  Lordfhip's  information,  a  lift  of  the  killed  and 
woun4ed^  with  intelligence  fmce  drawn  froip  the 
frcncb  prifoners ;  and  I  am  this  moment  fendmg  tp 
fet  fire  to  V Imperial  and  Diomede^  when  the  bu(inef$ 
will  be  complete,  on  which  I  moft  heartily  congratu- 

late  your  Lordfhip/'  On  the  19th  of  y^/r/Y  follow- 
ing, William  Marfden  Efq.  wrote  and  fent  the  follow- 
ing letter  to  Lord  Collingwoqdj  viz.  ^^  I  haye  the 
commands  of  my  Lords  Commifiioners  of  the  Admi* 
ralty,  to  fignify  their  directions  to  your  Lordfliip, 
to  give  Vice  Admiral  Sir  John  Duckworth  leave  to 
return  home,  in  fuch  Ihip  as  your  Lordfhip  may 
have  intended  to  fend  to  England  on  account  of 
her  want  of  repair,  provided  the  Vice  Admiral 
ihould  wifh  to  avail  himfelf  of  this  permiifion." 
On  the  30th  of  Aprils  Sir  John  Thomas  Duckworth^ 
in  his  Maje(ly*s  (hip  Supcrb^.^Xi^  in  company  with  his 
Majefty's  (hip  Acajla^  from  the  Wejl  Indies^  rejoined 

the 
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the  fleet  under  the  command  of  Lord  Collin^oody        The 
and  thereupon  delivered  to  Lord  Collingwoodf  as  his        **"  °  ' 

commander  in  chief,  a  journal  of  his  proceedings  juiy  8ih> 
during  his  abfence.     The  following  is  an  extraft  of       '***•* 
an  entry  theVein  on  the  30th  April: — **  At  10,  joined 
the  fquadron  under  Vice  Admiral  Lord  Collingwoodf 

the  commander  in  chief/' 

■ 

On  a  review,  therefore,  of  th?  fafl;s,  it  muft  be 

evident,  that  during  the  enterprize,  and  even  at  the 

time  when  he  rejoined  the  fleets  there  was  not  a  doubt 

oq  his  mind  that  he  afted  under  the  orders  and  fubje£t 

to  the  command    of  his  chief.   Lord  Collingwood. 

That  this  was  alfo  the  opinion  of  his  Lordfhip,  may 

be  eafily  inferred,  as  well  from   the  communications 

made  by  him  to  Sir  John  Duckworth^  wherein  he  uni* 

formly  mentions  this  enterprize  as  growing  out  of  the 

particular  fervice  to  which  he  had  been  appointed  by 

his  command,  as  from  the  manner  in  which  he  was 

received  by  him  on  his  return  to  the   fleet.     No 

expoftulation  takes  place,  no  objefUon  is  made  to  his 

condud,  nor  any  intimation  given  by  his  commander 

that  he  had  exceeded  his  orders.     He  delivers  to  his 

Lordfliip  a  journal  of  his  proceedings,  and  the  con* 

du&  of  both  the  one  and  the  other  mofl;  clearly  de- 

iQonftrates,  that  they  entertained  the  fulled  convidion 

that  this  enterprize  had  been  begim  and  conducted 

throughout  under  a  mutual  refponfibility  for  its  failure 

or  fuccefs,  on  the  part  of  the  Vice  Admiral  to  the 

Gominander  in  chief,  and  on  his  part  to  the  board 

of  Admiralty  and  the  country.    This,  however,  does 

not  reft  folely  on  their  mutual  convidion,  it  is  moft 

diftindly  proved  by  thdr  mutual  a3s.    His  Lordfliip 

•ppoinu  the  Vice  Admiral  to  the  ftation^  fumiflies 

him 
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The        him  i^ith  inftmdlions,  and  alfo  points  out  to  him  the 
fWJtwK.     neceffity  there  cxifts,  on  fuch  a  fervice,  to  ezercife  a 


ju/y%th,  due  difcretion  in  all  inftances  which  may  not  be  pro- 
'  ^^  tided  for  by  the  letter  of  his  inftrudions.  This  no 
doubt,  was  to  extend  in  the  firft  inftance  to  all  acci- 
dental occurrences  which  might  be  fuppofed  to  hare  a 
reference  to,  or  an  eflfefb  upon  the  fervice  in  which  he 
was  then  peculiarly  engaged,  and  in  a  more  extended 
fenfe  may  be  fuppofed  to  embrace  all  poflible  cafes 
wherein,  without  detriment  to  the  particular  fervice 
to  which  he  had  been  appointed,  the  general  intereft 
of  this  country  might  be  promoted,  or  the  defigns  of 
the  enemy  frudrated.  That  fuch  was  the  acceptation 
Sir  yobn  Duckworth  gave  to  this  permiffion  of  a  gene- 
ral difcretion,  is  evident  from  the  precaution  he  took 
in  examining  and  afcertaining  what  proportion  of  the 
enemy's  force  was  at  that  time  in  a  flate  of  prepanu 
tion  for  fea.  This  he  found  only  confided  of  a  few 
frigates,  and  juftly  concluding  thefe  frigates  would 
not  venture  out  without  the  fupport  of  fome  veffels 
of  the  line,  he  took  this  opportunity  of  purfuing  the 
enemy's  fquadron,  in  confequence  of  the  advice  he 
received  from  Admiral  Louis^  who,  it  fliould  be  ob« 
ferved,  was  then  afling  as  an  inferior  officer  under 
the  command  of  his  Lordfhip.  Thus,  even  in  this  firft 
ftage  of  the  undertaking,  he  appears  adling  in  con-* 
fequence  of  advice  received  from  an  officer  under  the 
orders  of  the  commander  in  chief;  but  it  is  almoft 
equally  certain,  that  had  he  received  this  informadon 
from  any  other  fource,  his  conduft  would  have  been 
precifely  the  fame.  To  prevent  the  efcape  of  the 
enemy's  fleet  to  that  portion  of  the  globe  where  it 
might  moft  materially  injure  our  interefts,  was  2k 
obUgation  paramount  to  all  others.    Aware,  therefore^ 

of 
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of  the  extreme  importance  of  intercepting  theoi,  he        The 

commences  the  purfuit,  even  under  difadvantagtous       *o**^p*« 

drcuniftances,  and,  eager  to  relieve  the  anxiety  of     >/>r8t^ 

his  commander  and  the  board  of  Admiraicy,  occa«        ^***' 

fioned  by  this  efcape  of  the  enemy's  fleet  out  of  port, 

he  difpatches  letters,  acquainting  both  of  his  having ' 

fet  out  in  purfuit.  .  His  Lordfhip,  previous  to  the 

receipt  of  the  letter^  becomes  acquainted  with  the 

efcape  of  the  French  fleet,  and  iflues  orders  to  Sir 

John  Duciwort/j  to  proceed  oflF  the  Salvages  in- purfuit, 

and  to  continue  it  fo  long  as  there  might  be  any  pro* 

bability  of  overtaking  them,  in  which,  fhould  he  fail, 

he  is  ordered  to  ret\im  to  his  original  ftation.     This 

order  did  not  reach  him,  in  confequence  of  his  having 

anticipated  the  wiflies  of  his  Lordfhip,  ading  in  corv* 

formity  with  that  difcretionary  pdwer,  the  exercife 

of  which  had  been  fandioned   by  his  commander's 

orders,  ezprefsiy  and  uniformly  maintained  by  the 

cuftom  and  ufage  of  all  naval  officers    from  time 

Immemorial.     In  the  exercife  of  this  difcretion  he 

arrives,  after  purfuing  the  enemy's  fleet  for  a  confi- 

Serable  time,  in  the  ifland  of  Barbadoes^  from  wheitce 

he  acknowledges  the  receipt  of  a  letter  from  his 

Lordfhip,  acquaints  him  with  the  reafon  of  his  con- 

timung  the  purfuit  to  the  ff^eji  Indies^  with  other 

particulars  of  his  voyage,  as  is  ufual  in  fimilar  cafes 

of  difpatches  fix)m  an  inferior  flag-ofiicer  to  lus  fu* 

penor.    In  the  fame  manner  he  writes  from  the  ifland 

^  SuTbomas^    acquaiating  his  Lordfhip  with  the 

ttiflenceof  an  enemy's  fquadron  in  thofe  feas>  in 

poifuit  of  which  he  felt  it  his  duty  immediately  t6 

l^toceed,  taking  with  him  Sir  Akxander  Cochrane  and 

the  veflels  under  his  command.    In  this  letter  he  e^c- 

plicitly  avows  his  convi€Uon>  that  hothing  could  juflify 

his 
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his  leaving  thcfe  iflande  eicpofed  to  the  attacks  of  aferce 
fiir  fuperior  to  any  the  Britijh  commanders  in  thofe 
jcb,     feas  could  coUedL     After  the  engagement,  be  ac- 
^'        quaintft  both  his  commander  in  chief  and  the  Lords 
Commiifioners  of  the  Admiralty  with  the  agreeable 
refulty  and  (hortly  after  tranfmits  to  his  Lordfliip  an 
account  of  the  killed  and  wounded,  with  other  par- 
ticulars of  the  engagement.     It  may,  perhaps,   be 
tontended,  that  in  acquainting   thd  Admiralty  firft 
with  his  intentions,  and  finally  with  his  fuccefs,  he 
a6led  under  a  confcioufnefs  that  he  had  already  ex- 
ceeded his  inftrudUons,  by  deferting  the  blockade, 
and  that  the  whole  refponfibility  of  the  tranfaftion 
would  neceflarily  fall  upon  himfelf  alone,  having,  as 
it  were,  taken  himfelf  from  under  the  command  of 
Lord  CoUingwood  by  a  difobedience  of  his  orders. 
This  is  not  difcoverable  from  any  expreflions  either 
on  the  part  of  Sir  John  Duckworth  or  his  Lordfhip  ; 
the  anxiety  of  both  for  the  iffue  of  the  conteft  proves 
the  reverie;  and  this  anxiety,  which   he  prefumed 
equally  affecled  the  Lords  of  the  Admiralty,  was  alone  a 
fufficient  inducement  with  him  to  make  them  acquainted 
as  foon  as  pofTible  with  the  line  of  condufb  he  propofed 
to  adopt.    The  ufual  way  certainly  was  to  acquaint 
the  commander  on  the  ftation,  who  communicated 
the  intelligence  to  their  Lordfhips.    Here  there,  how 
ever,  exifted  various  cogent  reafons  to  communicaf 
dire&ly  with  the  Admiralty.    In  leaving  the  blockac 
he  was  anxious,  as  he  ftates  in  his  letter  to  Lo 
ColUngwood^  to  acquaint  them  of  the  circumftancc 
foon  as  poflible,  that  they  might  fend  out  a  force 
recommence  the  blockade,  if  it  fhould  be  confide 
neceflary.    In  acquainting  them  with  the  vi£l«ry, 
|f  fought  to  r^eve  their  miuds  of  an  anxiety  which 
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not  confined  to  them  alone,  but  had  pervaded  all  Th» 
ranks  of  people  m  this  country.  His  object,  m  botn 
inftances,  was  to  prevent  inconvenience  to  the  fendce  J^^fy  sth, 
and  aaxicty  to  the  nation,  but  by  no  means  to  cover 
or  fliicld  hirafelf  from  the  probable  confcquence  of  a 
breach  of  orders ;  and  it  could  not,  therefore,  be 
fairly  inferred  from  hence,   that  he  a6led  under  a  .. 

convidion  he  was  folely  accountable  for  the  fuccefs 
or  failure  of  this  voluntary  purfuit  to  their  Lordfhips 
and  to  the  country  at  large. 

Having  faid  fo  much  on  the  facls  of  the  cafe,  as 

well  as  the  general  ufage  of  the  fervice,  I  fhali  next 

refer  your  Lordfliips  to  the  exprefs  letter  of  law  oa 

the  fubjed,  which  is  moft  explicitly  laid  down  in  the 

proclamation  of  his  Majefty,  regulating  the  dlflribu- 

tion  of  prizes  during  the  prefent  hoftilities,  and  dated 

the  7th  of  jfufy  1803.     The  preamble,  if  it  may  be 

fo  called,  of  that  part  regulating  the  diftribution  of 

the  flag-eighth,  provides,  that  thofe  flag-officers  alone 

fliall  be  entitled  to  fliarc  in  the  prize  who  have  adually 

been  on  board  at  the  time  of  capture,  or  have  been 

^reding  or  aflSfting  therein.     This  general  proviRon 

conneded  with  the  fcventh  ar I'cle  of  thefe  regulations, 

includes  the  whole  of  the  ar/ument  upon  which  the 

icfpondent's  cafe  is  expected  to  be  fupported.     The 

fcventh  article  ordains,  that  an  inferior  flag-officer 

quitting  a  fliation  (except  when  detached  by  orders 

from  his  commander  in  chief  out  of  the  limits  thereof 

^n  a  fpecial  fervice,  with  orders  to  return  to  fuch 

ftation  as  foon  as  fuch  fervice  is  performed,)  fliall 

live  no  fliare  in  prizes  taken  by  the  fhips  and  veflels 

'eniaining  on  the  ftation  after  he  fliall  have  pafled 

we  limits  thereof ;  and  in  like  manner  the  flag-officers 

remaining  on  the  ftiition  ihall  have  iio  fliare  of  th^ 

Vol.  I.  C  prizes 
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Tiie         prizes  taken  by  fuch  inferior  flag-ofEcer,  or  by  the 
^  fliips  and  veffels  under  his  immediate  command,  after 

>/)•  sth,  he  (hall  have  quitted  the  limits  of  the  ftation,  except 
ti^hen  detached  as  aforefaid.  Upon  this  article  the 
claim  of  the  refpondents  muft  red,  and  upon  that 
particular  part  of  it  which  dates  the  exception  to  the 
general  principle  laid  down  in  the  body  of  the  article. 
It  is  not  intended  to  deny,  that  had  he  quitted  the 
ftation  without  orders  expreffed  or  implied,  he  would 
then  have  fubjected  himfelf  to  cenfure,and  perhaps  have 
thereby  excluded  his  chief,  whofe  authority  he  had 
thrown  olF,  from  participating  in  any  prizes  made;  but 
the  right  of  participating  is  intended  to  be  maintained 
by  the  fa£t  of  his  having  quitted  the  ftation  con- 
fiftently  with  and  in  flricl  conformity  to  the  general 
orders  he  had  received  on  being  appointed  to  the 
ftation  ;  and  on  the  commander  in  chiePs  having 
iifued  particular  orders,  to  draw  off  his  force  from 
the  blockade,  and  proceed  to  chafe  the  enemy,  which 
orders  he  would  have  received,  had  he  not  already 
a£led  upon  that  difcretion  vefted  in  him  by  virtue  of 
his  appointment  to  the  command  of  that  important 
ftation.  Here,  then,  it  is  perceivable,  that  Sir  John 
Duckworilfs  conduft  is  not  only  in  conformity  with 
the  general  orders  he  had  received,  granting  him  a 
difcretionary  power,  but  alfo  in  ftrift  conformity  to 
the  particular  orders  which,  it  had  very  naturally  been 
cxpefted  would  have  been  iffued  on  the  occafion,  and 
had  therefore  been  anticipated  with  fo  much  fubfe- 
quent  advantage  to  the  country.  The  article  alluded 
to  is  in  itfelf  fufficient  to  maintain  the  right  contended 
for,  were  it  not  fupported  and  corroborated  by  the 
fundamental  principle  upon  which  the  diftribution  of 
the  flag-cighth  Is  founded  in  the  commencement  of 
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this  part  of  the  proclamation,  limiting  the  diftribution        The 
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folely  to  the  flag  or  flag-oiEcers  who  (hall  adually  be 
on  board  at  the  capture,  or  direfting  or  afSfting  T^y  «th, 
therein.  Sir  John  Duckworth  and  Sir  Alexander 
Cochrane  are  admitted  to  (hare  on  the  firfi:  principle 
recognized.  The  terms  dire£Hng  or  a(rifting  therein, 
are  neceflarily  inferred  to  include  the  commander  in 
chief  on  that  ftation  from  whence  Sir  John  Duckworth 
proceeded.  Thefe  terms  are  not  meant  to  imply  that 
in  all  engagements  fought,  or  captures  made,  on  a 
llation,  that  the  commander  in  chief  of  that  ftation 
(hall  arrange  the  difpofition  of  the  forces  employed 
in  the  aflfair,  nor  even  that  he  (hould  be  at  all  ac- 
quainted with  the  ftate  of  the  combatants  or  captors, 
further  than  the  ufual  naval  returns  at  ftated  periods 
might  afford  him  general  information.  It  is  fufHcient 
that  he  has  once  taken  the  refpedive  fquadrons  on 

the  various  requifite  fervices  under  his  command  by 
general  orders,  to  infer,  that  from  the  moment  of 
his  iffuing  thofe  orders  he  is  conftrufti vely,  not  aftually, 
aiding  and  affifting  in  all  thofe  enterprifigs^  combats,  or 
captures,  which  may  be  made  by  the  forces  under  his 
command.     This  conftruftive  affiftance  is  alfo  con- 
fidered  to  be  extended  to  all  fuch   flag-officer   or 
others,    as    he  may  feel   it    his  duty  to   difpatch 
out   of   the    ftation    upon    any    requifite    fervicc. 
Upon  this  interpretation  of  the  proclamation  men- 
tioned, and  the  known  ufage  of  his  Majefty's  navy, 
^  claim  of  his  Lordfliip  to  the  flag-eighth  is  founded. 
His  claim  being  once  eftablifhed,  there  can  be  no 
doubt  that  the  remaining  refpondents,  Vice  Admiral 
^i^ht  and  Earl  Northejkj  inferior  flag-officers  on  that 
ftation,  are  equally  entitled  to  (hare  in  their  refpe^ive 
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The         proportions.      Sir  Alexander  Cochrane  can  only  be 
_  entitled  to  fhare  as  a  junior  flag-officer  under  Sir  John 


y^-'y  t%  Duckworth  and  Lord  Col/ingwood,  having  been  taken 
under  the  command  of  Sir  /•  Duckworth  during  the 
voyage;  and  Vice  Admiral  D^^r^j,  within  whofe  ftation 
the  capture  was  made,  is  excluded  from  any  fliare  what- 
ever therein^  inafmuch  as  he  was  not  prefent  at  the 
time  of  the  capture ;  and  the  Magicienne^  though 
originally  a  part  of  his  fquadron,  had  been  aflumed 
by  Sir  John  Duckworth  as  his  fuperior  officer,  and 
actually  formed  a  part  of  his  fquadron  at  the  moment 
of  the  engagement.  From  thefe  weighty  confidera- 
tions,  which  have  already  proved  fuccefsful  in  the 
High  Court  of  Admiralty,  the  refpondents  confidently 
hope  your  decifion  will  confirm  the  fentence  of  the 
Court  below. 

Arnold  alfo  for  the  Refpondents. — In  addition  to  the 
arguments  already  urged  in  fupport  of  the  decree  of 
the  High  Court  of  Admiralty,  it  is  my  duty  to  draw 
your  Lordfliips  attention  to  the  didinftions  made  both 
by  the  ufage  of  the  fervice  and  the  proclamation 
mentioned,  in  favour  of  the  fuperior  officers  of  the 
navy,  in  cafes  of  joint  capture.  The  inferior  officers 
are  abfolutely  required  to  be  perfonally  aiding  and 
ailifling  at  tlie  time  of  capture,  to  entitle  them  to  any 
fhare  in  the  prizes  made  :  the  fuperior  officer  is  folely 
required  to  be  generally  aiding  and  afliAing.  This 
may  mean  either  pcrfonal  or  couftruftive  affiftance : 
the  laft  forms  the  leading  feature  of  the  refpondents 
cafe.  The  latitude  given  in  this  fenfe  to  the  terms 
aiding  and  affilling  is  very  extenfive.  To  imply  con- 
ilruftive  afliltance  it  is  not  neceflary  that  the  flag- 
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officer  fhould  be  aftually  prefent  or  near  at  the  time ;        The 
that  the  inferior  officer  fhould  be  provided  with  ex-        '°^''°'' 
prefs  orders  as  to  the  particular  fervice  in  which  he      7*6-  -^^^j 
was  employed  when  the  capture  was  made,  or  that        '  ^^' 
the  capture  fhould  even  be  made  within  the  limits  of 
his  flation.     No ;  it  is  fufficient  that  the  fuperior  flag- 
officer  fhould  have  taken  the  inferior  under  his  orders 
generally,  and  that  under  thefe  general  orders  he 
fhould  continue  to  a6t  during  the  time  in  which  the 
capture  was  made.     Thus^  all  poffible  enterprizes 
arifing  out  of,  or  confident  with,  the  general  fervice 
to  which  the  inferior  officer  had  been  appointed^  flill 
are  included  within  the  general  principle  of  con- 
ftrudive  affiftance.     There  are  but  two  modes  recog. 
nized  by  which  it  is  poffible  an  officer  can  quit  his 
flation ;  one  by  orders  from  his  fuperior  or  the  Ad- 
miralty, another  by  quitting  his  flation  in  dire£t  vio- 
lation of  orders,  or,  as  it  is  termed,  in  delinquency. 
Had  Sir  Join  Duckworth  abandoned  his    ftation  in 
delinquency,  it  would  have  been  the  imperative  duty 
of  Lord  Collingwoody  whatever  might  have  been  the 
lefult,  to  have  made  a  reprefentation  of  his  mifcon- 
duft  to  the  Lords  of  the  Admiralty,  and  an  invefli- 
gation  of  his  condufl  mufl  have  taken  place.     This 
has  not  occurred  ;  the  inference,  therefore,  is^  that  the 
catcrprize  in  which  Sir  yrJm  Duckworth  engaged  was 
confident  with  andfanQioned  bythegeneral  inflruftions 
he  had  received.    No  orders  appear  to  have  been  iffued 
hy  the  Lords  of  the  Admiralty,  in  which  cafe  the  eighth 
^cle  of  the  proclamation  would  have  been  fufficient 
to  defeat  the  claim  of  the  rcfpondents  in  the  Court 
^clow,  which  exprefsly  provides  againfl  any  fuch  par- 
ticipation of  prize  captured.      It  mufl,    therefore, 
fellow  as  a  confequence,  that  Sir  yob?i  Duckworth*^ 
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The         enterprize  can  folely  be  concluded  to  have  been  conu 
menced  and  continued   under  the  orders  iflfued  by 


Jyb  8th,  Lord  CoUingwGod  at  the  time  of  his  appointments  to 
the  Mediterranean  flation.  The  principle  upon  wl  ich 
his  Lordfhip*s  claim  as  joint  capcor  is  foun.'ed,  anfes 
from  the  refponfibility  to  which  the  In  ^erior  officer  18 
fubje6fc  for  the  exertions  and  condaA  of  thofe  un<ler 
his  command)  as  applicable  to  him  in  common  with 
all  fuperior  officers,  and  is  recognized  in  almofl:  eviTy 
one  of  the  feveral  articles  of  that  part  of  the  procla- 
mation relating  to  the  diilribution  of  the  prize  flag, 
eighth.  Thus,  on  a  flag-officer  s  arriving  on  a  flation 
to  fuperfede  toother,  he  immediately  derives,  under  the 
third  article,  a  right  to  all  prizes  taken  by  the  fqua* 
dron  to  which  he  has  been  appointed,  as  foon  as  he 
arrives  within  the  limits  of  the  flation.  This  may  be 
confidered  a  more  remarkable  inflance  of  the  exten^ 
lion  of  the  principle  of  conflruftive  affiflance ;  the 
only  claim  he  can  have  to  fhare  being  derived  from 
the  affiflance  or  direftion  given  by  his  predeceffor  ia 
command,  but  which  conflrudively  is  attributed  to 
him  in  order  to  entitle  him  to  his  due  proportion  of 
the  flag-eighth.  This  principle,  fo  clearly  demon^ 
flrated,  comprifes  the  whole  cafe  of  Lord  Collingwood. 
Sir  John  Duckworth  confiders  himfelf  folely  account* 
able  to  his  Lordfhip  for  his  conduct,  and  therefore 
informs  him  of  his  intentions,  apologizing  at  the  fame 
time  for  irregularly  acquainting  the  Lords  of  the  Ad^ 
miralty  by  a  more  direft  communication.  Thefe 
intentions  were  fandioned  by  his  Lordfhip's  acquief* 
cence  (if,  indeed,  they  had  needed  any),  even  upon  the 
prmciple  of  his  Lordfhip's  general  orders  to  the  Vice 
Admiral  \  and  this  approval  on  the  part  of  his  Lord* 
ihip,  of  an  aft  done  without  hi$  imzapdiate  orders, 
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may  be  confidered  tantamount  to  fuch  orders.  Nor  The 
can  It  materially  alter  the  cafe,  fhould  it  be  objeded  '°''*°'' 
that  the  veflels  concerning  which  his  Lordfhip  iflued  juh  Sth^ 
thofe  orders  aftually  efcaped  Sir  John  Duckwort/ys  *  ^^* 
purfuity  and  thofe  which  were  afterwards  capt\ired 
belonged  to  another  fquadron.  The  principle  is  the 
lame,  namely,  that  the  Vice  Admiral  was  borne  out 
in  this  exercife  of  a  due  difcretion  by  the  general 
orders  ilTued,  which  equally  included  the  fecond 
fquadron  as  the  firfl;,  and  that  in  each  and  every  part 
of  the  enterprife  the  commander  in  chief  was  con- 
ftrudively  and  impliedly  directing  and  aflifting  in  the 
capture ;  neither  can  it  be  doubted,  that  had  there  been 
any  failure  in  this  enterprize,  his  Lordihip  would  have 
incurred  a  heavy  refponiibility  to  his  country  for  not 
having  at  any  time  fignified  his  di^atisfaftion  with  the 
undertaking,  or  exerting  the  power  veiled  in  him  by 
recalling  him  to  the  flation,  which  the  frequent  means 
he  pofleifed  of  communication  with  Sir  John  Duck^ 
worth  would  have  enabled  him  repeatedly  to  have  done 
with  efied, 

Adams  for  Vice  Admiral  Dacres. — ^The  principal 
difficulty  in  the  examination  of  the  merits  of  this  cafe 
uiCes  from  the  high  authority  of  the  Judge  who  has 
already  decided  in  favour  of  the  refpondents.  Every 
poffible  deference  (liould  be  and  undoubtedly  is  now 
paid  to  the  decifions  which  have  been  of  late  years 
nade  in  the  High  Court  of  Admiralty.  Yet  in  this 
Court  it  caimot  be  confidered  in  the  lead  difrefpeftful 
to  that  authority^  to  fugged  the  neceffity  of  excluding 
any  other  confiderations  than  the  naked  fafts  of  the 
cafe,  the  known  law  on  the  fubjeft,  in  conjunftion 
Wh  the  general  principle  of  equity,  upon  which  a 
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Th«        cafe  is  ufually  decided  on  its  introduflion  to  your 
'  "  Lordfliips  bar  from  any  of  the  numerous  other  courts 


juh  8di,  within  your  extenfive  jurifdicUou.  It  will  be  altoge- 
''  ther  unneccffary  in  this  inftance  to  direft  your  Lord- 
fhip's  attention  to  any  number  of  topics  in  fupport  of 
the  claim  of  Admiral  Dacrcs.  The  legal  principle 
which  mufl  decide  upon  his  claim  may  be  wrought 
out  from  a  document  plainly  written,  and  fimply 
worded,  throughout  which  it  is  impofTible  not  to 
perceive  there  is  but  one  fpirit  uniformly  aduating 
and  influencing  each  proviiion.  This  proclamation, 
which  has  already  been  quoted  repeatedly,  con- 
tains, in  the  feventh  claufe,  relative  to  the  dif* 
tribution  of  the  flag-eighth,  the  juft  and  rational 
principle  which  alone  c^n  fairly  be  applicable  to 
the  queftion  at  iifue,  and  which,  as  it  was  confi- 
dered  to  contain  matter  of  the  lafi:  importance  and  the 
mofl  extreme  delicacy  in  afcertaining  the  reciprocal 
rights  of  the  inferior  and  fupcrior  flag-officers  of  his 
Majefty's  navy,  feems  to  have  been  fo  explicitly 
worded,  that  no  pofEble  cavil  can  be  raifed  as  to  the 
meaning  and  intention  of  this  part  of  the  proclama- 
tion. This  article  contains  a  general  rule,  with  an 
exception,  upon  which  it  has  been  attempted  to  prove 
the  refpondents  are  entitled  to  claim.  To  fupport 
fuch  an  affertion  rccourfe  is  had  to  every  thing  but 
the  plain  letter  of  the  proclamation.  The  words, 
*  leaving  a  flation,'  may  be  extremely  eafily  underftood, 
without  referring  to  any  fuppofed  cuflom,  or  praftice 
of  the  fervice,  which,  even  taking  it  to  be  fuch  as  it  is 
contended,  feems  by  no  means  to  be  uniform  in  its  ope- 
ration or  perfeftly  afcertained.  The  whole  of  the  judg- 
(«)  Robinfon'i  Hicut  of  Sir  Jt\  Scolty  in  the  cafe  of  the  St.  Amie  {a)y 
iepTti,voL3.  (though  deciding  ia  favour  of  the  admiral's  claim 

wheii 


HIGH  COURT  or  APPEALS. 


«9 


iK^hen  abfent  from  the  ftation,  from  which,  however.         The 
he  had  only  departed  pro  tempQrej  referving  to  himfelf       '°^'°'' 
the  power  of  returning  when  his  health  fhould   be      ju/v  8th^ 
re-eftabliflied),    difplays  a    ftrong    difincUnation    to        ^**''* 
aflbciate  with  the  plain  words  of  the  Admiral's  in* 
ftru£tions  to  his  fucceflbr,  any  of  the  ufual  motives, 
cuitoms,  or  rules  of  the  fervice,    which   could  not 
poffibly  have  any  thing  to  do  with  them.     Our  cafe 
alfo  reds  upon  the  plain  meaning  of  an  admitted  do- 
cument : — we  are  content  that  the  words,  **  quitting 
a  ftation,''  fhould  be  taken  according  to  their  obvious 
meaning ;  the  refpondents  require  that  they  fhould 
be  taken  in  the  more  complex  fenfe  of  "  quitting 
with  orders."     Hence  they  contend  they  are  entitled 
to  fhare  within  the  exception  mentioned,  referving  to 
the  fuperior  officer  a  right  to  fhare,  when  the  inferior 
flag-ofEcer  is  detached  by  orders,  with  injun&ions  to 
return  after  having  performed  fuch  and  fuch  ferviccs 
pointed  out.     To  contend  for  this  conftrudion,  mak- 
ing this  departure  a  departure  by  orders,  is  drawing 
into  the  cafe  matter  aliunde^  and  is  by  no  means  jufti- 
fiable  in  this  inflance.    If  it  be  inferred  from  the 
decifion  of  the  Judge  of  the  High  Court  of  Admi<^ 
ralty,  that  he  was  of  opinion  quitting  is  quitting  with 
orders,  this  opinion  is  in  diredt  oppofition  to  that  of 
Lord  Ellenborough    in  a  fimilar  cafe.     Whilft  they 
coaftruclively  uphold  the  doftrine  that  Sir  John  Duck- 
^tforth  could  not  quit  without  orders,  we  prove  from 
'S^^s  that  he  did  quit  without  any.    Had  he  quitted  his 
*^tion  without  orders,  they  contend  it  would  have  been 
^  defertion ;  this  inference  we  alfo  admit  with  them 
to  tc  fair.     There  can  be  no  doubt  it  was  a  defertion 
^n.til  approved,  and  fuch  it  mufl:  be  inferred  Sir  John 
^uckvjorth  thought  it  from  the  extreme  anxiety  he 
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The         dlfplayed  to  obtain  fome  notification  of  his  Lordfhip's 
DioMiDB.     approbation  of  this  enterprize,  and  the  apologies  he 


July  sch,  fo  conftantly  makes  for  his  condud.  Admitting* 
***^'  however,  it  was  a  defertion,  it  cannot  be  inferred  fix)m 
hence  that  the  refpondents  would  derive  any  right  to 
the  prizes  taken  from  this  circumilance,  fmce  Lord 
CoIIinguwad  can  only  derive  as  commanding  Sir  yobn 
Duckworth.  Nor  will  the  Court  permit  the  fubfequent 
approval  of  the  enterprize  to  make  fo  material  a  change 
in  the  refpective  civil  rights  of  the  parties,  as  to  give 
this  approval,  on  the  part  of  an  intereded  perfon,  the 
force  of  an  inveftment  of  a  right  to  a  material  benefit. 
The  next  confequence  of  fuch  an  admiflion  would  be, 
that  the  commander  in  chief  was  fubject  not  to  an 
actual  but  an  optional  refponfibility,  having  it  in  his 
power  to  referve  his  approbation  of  the  enterprize 
undertaken,  until  time  (hould  enable  him  to  afcertain 
whether  it  would  be  confident  with  his  intereft  to 
aflume,  by  fuch  an  approval,  this  refponfibility.  The 
correfpondence,  upon  which  fo  much  has  been  faid, 
can  be  but  of  very  little  weight  in  leading  your  Lord. 
Ihips  to  a  decifion  on  this  point.  The  letters  only 
fubftantiate  Sir  John  Duckworth's  natural  imwil- 
lingnefs  to  remove  without  orders  from  his  flation, 
and  although  he  had  conceived  he  was  acting  under 
the  orders  of  his  chief,  it  does  not  follow,  ex  confe^ 
quentia^  that  he  really  was  fo.  His  opinion  would 
not  overturn  the  fact.  But  it  does  not  appear  that 
he  thought  ib ;  for  he  is  difcovered  providing  againft 
the  poiTible  confequences  of  his  quitting  without  orders* 
by  writing  to  the  Admiralty  on  going  out  upon  the 
enterprife,  and  alfo  after  the  capture.  This  proceeding 
per  faltum  is  totally  contrary  to  the  cuftom  of  the 
navy,  and  muft,  therefore,  be  fuppofed  to  be  founded 
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!n  very  ferious  reafons,  probably  the  apprehenfions  of  The 
the  Vice  Admiral  that  his  condufl  might  not  receive  ^'°*"°'' 
the  fandion  of  the  commander  in  chief.  His  anxiety,  ^«^  gtb, 
therefore,  to  obtain  the  fanSion  of  their  Lordfliips  *^' 
induces  him  to  communicate  with  them,  and  even  to 
communicate  to  them  the  hopes  he  entertained,  and 
the  plan  upon  which  he  intended  to  proceed  in  fu- 
ture, exprefsly  dating,  that  he  will  ultimately  be 
guided  by  events^  It  it  be  admitted  that  he  was 
prima  facie  a  deferter  from  his  appointed  ftation^  he 
could  not  be  relieved  by  the  approbation  of  Lord  CoU 
lingwoody  but  by  the  determination  of  a  court- martial. 
His  letters  to  his  Commander  and  their  Lordfliips  (hew, 
|io  doubt,  an  anxiety  for  his  and  their  good  opinion,  and 
takes  place  of  the  prima  facie  delinquency.  But  can  it 
be  admitted  that  it  is  competent  for  hb  Lordfliip  thus 
to  make,  by  his  tacit  fubfequejit  approval,  a  defeazance 
of  the- offence,  and  an  abfolute accruing  of  a  ri.htto 
ihare  in  the  captures  i  A  cafe  (trongly  in  point  is 
found  in  the  fixth  volume  oiEaJi  Reports^  page  220, 
Harvey  v.  Cooke.  Captain  Milne j  under  orders  iflued 
by  Admiral  Harvey,  was  direfted  to  lie  off  Demarara 
for  the  fpecific  purpofe  of  mtercepting  the  trade  of 
the  enemy.  He  foon  after  failed  to  St.  K.'itSy  and 
being  anxioufly  folicited  by  the  merchants  in  that 
colony  to  convoy  the  Britifh  veffels  tiien  readj 
ior  Europe^  and  in  danger  of  lefing  the  favourable 
iopportunities  of  wind  and  feafo:'  which  then  pre- 
vailed, he,  witliout  any  ord  rs  fiom  his  fuperior, 
undertook  the  talk  of  convoy  ii*g  the  trade  (hips  to 
England.  On  his  paflfage  he  came  up  with  and  cap* 
^ured  a  veflTel  belonging  lo  the  enemy.  A  queftiou 
^ofe  whether  the  Admiral,  under  thefe  circumllaiiccs, 

could  be  entitled  as  dire^mg  and  aflnong  in  this 

capture. 
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The        capture.    It  was  argued,  that  Captain  Milne  having 
pioMiBi.     g^cquaifttej  the  Admiral  wth  his  intentions,  and  foli- 


yufy  8th,  cited  his  approbation,  which,  though  not  given,  was 
'*  not  however  refufed,  (Captain  Milne  having  received 
no  anfwer  whatever  to  this  communication),  the  Admi- 
ral's right  to  fhare  muil  be  admitted.  For  the  defendants 
it  was  contended,  that  the  orders  which  Captain  Milne 
'  had  received  from  the  predeceffor  of  Admiral  Harvey 
in  command,  had  been  violated,  and  the  voyage,  ap« 
pearing  a  matter  of  urgent  necellity ,  undertaken  upon 
his  own  refponfibility  alone;  of  which  hewas  fo  perfedly 
confcious,  that  on  his  arrival  with  the  convoy  in  jE/arjr. 
Jand  he  made  immediate  application  to  the  Lords  of  the 
Admiralty,  and  obtained  from  them  a  fandion  for  the 
line  of  conduft  he  had  purfued.  This  cafe,  with  the 
opinions  delivered  upon  it  by  the  feveral  learned 
judges,  is  decidedly  in-  'favour  of  ray  argument.  It 
cannot  be  doubted  that  flag-officers  have  a  latitude  of 
difcretion,  as  well  as  greater  privileges  refpefting 
that  co-operation  which  they  mud  afford  to  entitle 
them  to  fhare,  than  commanders  of  veffels.  But  will 
it  therefore  be  contended,  that  they  have  alfo  a  right 
to  a  more  extended  latitude  of  difcretionary  difobe« 
dience?  Certainly  not.  An  analogy  has  been  at- 
tempted to  be  inftituted  between  the  prefent  cafe  and 
the  capture  of  prizes  in  the  neighbourhood  of  a 
blockaded  port  by  a  blockading  fquadron.  Such 
captures  are  frequently  made  in  direft  conformity  to 
the  inftruftions  for  a  blockade,  and  may  be  generally 
confidered  part  of  the  fervice  itfelf.  It  is  nothing  lefs 
than  a  petitio  principii  to  argue  that  the  enterprize  is 
included  within  the  exception  of  the  feventh  article, 
and  that  the  quitting  in  the  prefent  inflance  is  equiva- 
lent to  a  detachment  by  orders.    And  hence  the  prin- 

I  ciplQ 
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ciple  of  Lord  Elknborouxbh  decifion  fhould  be  particu-     _  Th« 
larly  attended  to,  who^  in  his  judgment  in  the  cafe  cited,  , 

ftrongly  infills  on  the  neceffity  there  is  to  adhere  to  ^"^o*']** 
the  letter  of  the  proclamation  itfelf,  the  terms  of 
which  contain  no  ambiguity.  It  is  even  urged  there 
were  orders  iflfued  by  his  Lordfliip  for  this  undertaking. 
Thofe  orders,  it  fhould  be  carefully  diftinguiftied, 
pointed  to  another  fleet  of  the  enemy,  which  outfailed 
Sir  John  Duck'u.'ortJ/s  fquadron.  The  fanflion  con- 
tended for  ceafes  with  this  purfuit,  to  which  alone 
the  orders  fpecifically  pointed,  and  for  which  purpofe 
the  Acajla  and  other  veiTels  had  been  detached  to 
reinforce  him  ;  admitting,  then,  the  imputed  fanSion 
as  contended.  Sir  John  Duckworth  fhould,  in  com- 
pliance with  the  terms  of  this  fanclion,  have  imme- 
diately returned  to  his  flation.  No  argument  can  be 
drawn  from  his  Lordfhip*s  not  having  controuled  this 
departure,  becaufe  it  appears  plainly  he  had  it  not  in 
his  power  to  exercife  this  controul.  Where  was  his 
Lordfhip  to  find  this  officer,  who,  in  the  exercife  of  a 
prefumed  difcretion,  had  gone  in  purfuit  firfl  of  one 
fquadron,  and  afterwards  of  another,  v/hofe  deflina- 
Uons  were  unknown  to  eitlicr  his  Lordfliip  or  the  Vice 
Admiral  himfelf.  In  order  to  maintain  Lord  Colling- 
looocTs  title,  recourfe  is  now  had  to  improbable  hypo- 
thefis,  and  flrained  metaphyfical  conftructions,  which 
caimot  for  a  moment  be  fuppofed  applicable  to  the 
P'ovifions  of  a  proclamation  intended  to  regulate  the 
^oterefts  of  plain  men,  totaHy  unacquainted  with  legal 
^tifice  and  logical  fubtlety.  It  is  not  intended  to 
controvert  the  opinion,  that  the  affiflance  of  a  fuperior 
fl^g-officer,  conftituting  a  fair  claim  to  prize,  rather 
iniplies  general  diredtions  and  profpe<5livc  counfel, 
Glutting  alio  a  couTiderable  degree  of  difcretion  to 

the 
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The        die  inferiors  in  command.     The  direding  and  a(Ii((^ 
'^**""'     ing  mentioned  in  the  proclamation  as  entitling  him 


July  8th,  to  fliare,  extend,  probably,  in  their  couftroftlve 
*  ^'  fenfe,  folely  to  ads  done  within  his  ftation ;  but  po- 
fitive  and  exprefs  directions  muft  be  proved  to  have 
been  given  refpeCting  any  enterprize  undertaken  out 
of  the  limits  of  his  ftation,  as  no  inferior  officer  would 
be  defirous  of  incurring  a  frefli  refponfibility  without 
a  perfeft  underftanding  with  his  fuperior,  were  there 
not,  as  in  the  prefent  inftance,  a  mod  urgent  necef* 
fity  exifting  for  incurring  this  new  refponfibility,  and 
running  the  hazard  of  future  difpleafure.  On  the 
nature  of  the  third  and  fifth  articles,  it  is  only  neceflary 
to  point  out,  that  any  difcretion  permitted  to  inferior 
flag-officers  therein,  merely  refers  to  the  limits  of  the 
Itation,  and  cannot,  by  any  fpecies  of  argument,  be 
brought  to  bear  upon  the  prefent  queilion.  The  in- 
jury which  the  actual  captors  will  fuftain  fliould  the 
fentence  appealed  from  be  confirmed,  is  not  confined 
folely  to  the  proportion  of  the  prize  claimed  for  the 
commander  in  chief.  This  metaphyfical  inference 
includes  alfo  two  other  inferior  officers  as  propor- 
tionate claimants  on  the  flag-eighth.  As  it  has  been 
hitherto  the  uniform  rule  of  the  Prize  Court,  to  ex- 
clude the  matter  of  naval  difcipline,  and  confine  its 
decifion  to  the  civil  interefts  of  the  parties,  it  will 
no  doubt  be  confidered.  by  your  Lordfhips  expedient 
to  act  in  this  refpect  as  the  Lords  of  the  Admiralty 
have  already  done,  who  have  not  concluded  thfe 
enterprize,  although  undertaken  without  orders,  a 
defertion,  but  proceed  to  deduce  the  refpective  civil 
interefts  of  each  from  the  fair  and  fimple  words  of 
the  proclamation.  To  whatever  may  have  fallen  ia 
argument  from  the  oppofite  fide,  with  refpect  to  an 

increafed 
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increafed  refponfibility  upon  the  part  of  his  Lordfhip        The 
by  his  fuflferance  of  the  undertaking,  it  is  only  necef-  ..__lj. 


lary  to  anfwer,  that  as  Sir  John  Duckworth  had  ex*     Jufy  %i^ 
ceeded  his  inftru£Hons,  and  departed  from  his  ftation,       '  ^' 
the  refponfibility  on  his  part  was  increafed,  whilfl;,  on 
the  part  of  his  Lordihip,  it  was  almoft,  if  not  altoge- 
ther, fufpended,     Amongft  other  ftrange  inferences  to 
be  drawn,  as  confequences  of  admitting  the  claim  of 
Lord  CoUingwood  to  fhare  in  this  inftance,  his  Lord- 
Hup  muft  be  equally  entitled  ^  to  ihare  in  whatever 
prizes  may  have  been  made  by  the  Powerful  and  Ame-' 
tbjji  in  their  refpeftive  voyages  to  Great  Britain  and 
Jndia^  though  then  on   the  Mediterranean  ftation, 
vhilft  reciprocally  Sir  John  Duckworth  muft  be  con- 
fidered  entitled  to  (hare  in  the  flag-eighth  of  all  fuch 
prizes  as  may  have  been  made  by  the  Mediterranean 
fleet  during  his  abfence  in  the  Weft  Indies.    Thefe 
confequences,  however  extraordinary  or  abfurd,  na- 
turally flow  from  the  do£trine  contended  for  by  the 
refpondents,  and  muft  (land  or  fall  with  it.    The 
dsdm  of  Vice  Admiral  Dacres  is  founded  on  the  cir« 
cumftances  of  the  capture  having  been  made  within 
the  limits  of  his  fl:ation,  as  has  been  admitted ;  and 
that  the  Magicienne^  which  had  conftituted  a  part  of 
the  fquadron  under  his  command,  mufl:  be  fuppofed 
to  have  been  by  his  dire£Uons  and  management  put  in 
the  way  of  Sir  John  Duckworth,  fo  as  to  be  prefent 
and  aflifting  in  the  capture.  Vice  Admiral  Dacres  muft 
be  confidered  conftru£tiveIy  on  board  his  own  fliip^ 
^thin  his  own  ftation,  directing  and  aflifting  at  that 
^e,  and  this  without  any  forced  rule  of  conftructioa 
^hatcver,but  in  ft  rict  conform]  ty  with  the  plain  meaning 
of  the  proclamation.     >kmce  he  derives  a  right  as  infe- 
rior flag-officer  under  his  fuperior  Sir  John  Duc^ worthy 

whofe 
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The        whofe  claim,  could  any  confiderations  of  equity  in- 

^  terfere,  would  be  no  lefs  fupported  by  the  diRinguifhed 

jiih  8th,     courage  and  fupcrior  conduct  he  evinced  throughout 

the  whole  tranfaction,  than  by  the  plain  words  and 

explicit  intention  of  his  Majcfty's  proclamation, 

»  Stephen  for  Sir  John  Dnckiiort/j  a?2d  Vice  Admiral 

Dacres  jointly, — Should  the  fcntence  of  the  High 
Court  of  Admiralty  be  confirmed,  and  Lord  Colling*^ 
wood  be  included  in  thofc  cRtitled  to  ihare  in  the 
flag-eighth,  the  lofs  to  all  thofc  actually  engaged  in 
the  capture,  and  particularly  to  Sir  John  Duckworth^ 
will  be  extreme,  his  fliai'c  under  thefe  circumflances 
will  be  reduced  to  about  ^^.1200,  whilll  Lord  Colling* 
'wood  will  derive  nearly  ^.6000  from  an  enterprize 
begun,  continued,  and  ended  without  his  previous 
command  or  concurrence.  Admiral  Dacres  will  be 
totally  excluded  from  any  fliare  whatever,  whilft  Sir 
Alexander  Cochrane  and  Admiral  Louis '  are  placed 
upon  an  equal  footing  with  the  inferior  flag-officers 
of  the  fleet  in  the  Mediterranean.  This  diftribution 
evidently  feems  to  violate  the  intention  of  the  Legifla- 
ture,  fo  far  as  it  is  to  be  collected  from  the  terms 
of  the  prize  act,  which  folely  admits  the  claim*  of 
thofe  denominated  '^  takers  or  captors/*  This  intention 
is  further  demonftrated  and  fupported  by  the  exprefs 
terms  of  the  proclamation,  which  only  provides  for  the 
•intereft  of  ihofe  aft ually  prefent  or  directing  and  aififling 
in  the  capture.  In  order  to  give  a  feafible  colouring 
to  this  pointed  violation  of  the  known  law  regulating 
prize  diftribudon,  your  Lordfliips  are  requefted  to 
increafe  the  conftructive  effect  of  thefe  unambiguous 
teinis  beyond  that  given  to  them  in  other  Courts. 

Inferior  flag-gfficer$>  whiUt  foUowipg  any  fcbeme  that 

ma/ 
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may  accidentally  grow  out  of  the  origitial  dcfign  or        rhe 

fervice  to  which  they  were  appointed,   and  which  - 

original  intention  may  be   thus  totally  defeated  by      Xr  8ih, 

their  departure  from  orders,  are  yet  to  be  confidered 

a£ting  under  an  implied  fanflion  of  their  chief.     But 

this  conflru£lion  is  not  confident  with  found  policy 

or  our  maritime  intereft,  iince  its  confequences  piufl: 

evidently  tend  to  fruftrate  the  intentions  of  the  Ad-* 

miralty  to  fupport  any  combined  and  confident  fyflem 

of  warfare.     The  principle  contended  for  appears  in 

all  its  groflhefs  and  impolicy  in  the  prefent  ioftance^ 

for  here  it  is  held,  that  however  wide,  and  however 

many  thefe  fucceiEve   departures  from  the  general 

orders  given  to  the  officer  on  his  appointment  may 

be,  yet  flill  he  mud  be  confidered  as  ading  under 

the  orders  and  fandion  of  his  chief.     What  will  the 

fuf^rters  of  this  principle  think  of  the  many  afts  of 

indemnity  which  have  been  pafTed  by  the  legiflature, 

in  order  to  exonerate  from  penalty  parties  which  have 

exceeded  the  excellent  general  regulations  adopted  in 

Ae  fervice,  when  upon  this  principle  ic  would  have 

been  fufficient  for  them  to  have  had  recourfe  to  the 

conftrudion  contended  for  to  julHfy  fuch  conduct. 

Agamft  fuch  a  principle  of  condrucUon  the  decifion 

in  the  cafe  of  Harney  and  Cooke^  already  quoted,  is 

decidedly  adverfe,  as  well  as  that  in  the  Orion  (a)^  in  {^)  RoWnfon-. 

4c  High  Court  of  Admiralty,  where  a  claim  had  been  J;»^;"'  '"^'  ^' 

fct  up  by  Admiral  Kingfmillj  on  the  Irijh  ftadon,  for 

Ac  flag-eighth  in  prizes  taken  by  Sir  Thomas  fViUiams^ 

Qptwn  of  his  Majefty's  fhip  Unicorn^  on  a  cruife  in 

the  chops  of  the  Channel.     This  veflel   had  beea 

detached  by  orders  from  the  fleet  on  the  IriJh  ftation 

to  refit,  with  an  injunftion  to  return  as  fooa  as  poffible. 

When  ready  for  fea,  ^ivTbomas  Williams  received  orders 

Vol.  L  H  from 
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•    The         from  the  Admiralty  to  take  a  fliort  range  in  the  chops  of 
^"*"'"'      the  Channel,  for  protecting  or  convoying  the  homexirard 


j^iih  8tb,  bound  trade,  and  after  fuch  cruife  to  rejoin  AdmiraF 
'* '  Kin^milL  On  this  cruife  the  prize  was  taken ;  a  claim 
to  the  flag-eighth  was  inftituted  on  the  part  of  the 
Admiral,  which  Sir  IF.  Seott  rejefted,  conceiving, 
that  in  confequence  of  thefe  orders  of  the  Admiralty 
Sir  Thomas  Williams  was  no  longer  under  the  imme- 
diate direction  of  the  Admiral,  who,  therefore,  could 
not  be  confidered  direding  and  affifting  in  this  cap* 
ture.  The  Judge  even  anticipates  the  query  which 
has  been  put  in  arguing  the  prefent  cafe,  and  adds^ 
that  *'  had  Sir  Thomas  Williams  taken  upon  himfelf 
this  cruize  on  his  own  rcfponfibility,  it  would  be 
difScult  for  the  Admiral  to  build  a  claim  to  the  flag* 
dghth  on  a  capture  fo  made.'^ 

It  is  peculiarly  neceflary,  for  the  intereft  of  the  ler- 
vice,  to  guard  againft  the  indelicacy  of  confounding 
the  motives  which  may  aftuate  a  fuperior  flag-officer  as 
the  commander  of  a  fquadron,  refpedling  any  oflicer 
under  his  command,  with  thofe  which  may  influence 
him  as  claimant  of  a  property  in  litigation  between 
them.     When  from  the  nature  of  his  official  fituation,. 
a  fuperior  officer  may  feel  it  his  duty  to  bring  an  in- 
ferior to  trial  upon  a  charge  like  the  prefent,  of  quit^ 
ting  his  ftation  without  orders,  which  might  perhaps, 
affed  his  life,  the  accufed  may  be  induced  to  fuppofe 
that  refentment  in  the  bread  of  his  commander,  for 
the  lofs  of  his  (hare  in  the  prizes  taken  In  confequence 
of  this  difobedience,  may  have  been  no  imall  part  of 
the  commander's  motive  hi  inflituting  the  profecution.. 
To  prevent  any  fuch  mifintcrpretation  or  jealoufy  of 
the  luperiorV  motives,  and  leave  no  doubt  on  the 
niuds  of  naval  offic.'is  refpefling  thdr  mutual  in« 

terofts^ 
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A' 
terefts,   ths  pfoclamation  has  been  mofi  critically        Tic 


accurate  and  explicit  in  pointing  out  all  the  pofTible 
relations  in  which  flag  and  oiher  officers  may  ftand  to      y 
each  other,  as  well  as  the  proportions  in  which  they 
ihall  be  entitled  to  (hare. 

Amongft  the  endeavours  made  to  fhew  that  the 
commander  in  chief  fanftioned  this  enterprize,  your 
Lordfhips'  attention  has  been  diredted  to  a  private 
and  unofficial  letter  fent  by  his  Lordfhip  to  Sir  John 
Duckworth.  This  letter,  however,  'refers  folely  to 
the  fleet  fuppofed  to  be  crui/ing  near  Madeira,  in 
purfuit  of  which  he  direfts  him  to  proceed,  and  ac- 
quaints him  with  the  circumdance  of  his  having 
detached  a  reinforcement  to  him  for  that  purpofe*  No 
approbation  can  be  fuppofed  to  be  contained  in  this 
letter  of  any  enterprize  but  that  pointed  to  in  the 
official  letter,  which,  however,  was  not  received. 

Under  thefe  circumftances,  the  queftion  now  before 
your  Lordfliips  is  folely  whether,   as  there  were  no 
orders    given   for    this   undertaking    by   the    com- 
mander in  chief,  his  fubfequent  approval,  after  its 
fortunate  iflue,  can  poffibly  affedt  the  interefts  of  all 
thcfc  different  officers,  who  are  the  appellants  in  this 
caufe.     Hitherto,  the  right  of  parties  fuppofed  to  be 
concerned  in  a  capture  is  vcfled  folely  by  tlie  capture 
itfelf,  and  has  never  been  affefted  by  poJlfa-Jlo  occur- 
rences.   Meritorious  fervice,  or  incurred  refponfibility, 
hkve  alone  been  the  foundation  of  the  claim  of  fu- 
perior  officers*     To  the  firft,    the   refpondents   carr 
have  no  pretenfion  in  this  inftance  ;  and  it  may  very 
realbnably  be  aflced,   what  refponfibility  could  they 
have  incurred  had  this  enterprize,  of  whofe  exifl:ence 
they  were  not  even  previoufly  apprifed,  failed  ?,    As 
his  Lordfliip  poflfefled  no  power  of  controuling  Sir 

Ha  John 
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||lTW         John  Duckworth^  all  tefponfibility  ceafed  as  foon  at 
he  had  departed  from  the  pofitive  orders  iffued.     On 


jyh  'iih,  the  principle  of  the  fourth  article  of  the  proclama* 
tion»  which  provides  that  no  fiag-ofEcerpafling  through 
a  ftation  (hall  he  entitled  to  fhare  in  any  prizes  taken 
in  that  ftation  by  veflels  under  another  flag  or  Admi- 
ralty  orders,  except  he  ihall  be  appointed  to  the 
command  of  that  ftation  by  the  orders  of  the  Lords 
Commiffioners  of  the  Admiralty,  the  claim  of  Ad- 
miral  Dacres  is  founded^  fince  inafinuch  as  Sir  John 
Duckworth  could  not^  "agreeably  to  this  order,  be 
entitled  to  any  (bare  in  a  prize  made  exclufively  by 
the  Mapctenne^  as  being  one  of  Admiral  Dacres 
fquadron,  Admiral  Dacres  muft  ftill  be  fuppofed  K>  be 
a£ting  on  board  this  Tcflel,  though  co-operating  with 
the  fleet  of  another  flag,  and  muft  therefore  be  in- 
cluded within  the  number  of  officers  entitled  to  fhare 
as  dire&ing  and  affifting  in  the  capture. 

The  Kmg^s  Advocate  for  Sir  Alexander  Cochrane.''^ 
By  the  decree  now  appealed  from,  Sir  Alexander 
Cochrane^  an  a&ive  diftinguiflied  officer  in  this  enter- 
prize,  finds  his  interefts  abforbed  in  a  great  meafure 
by  a  man  nearly  five  thoufand  miles  diftant,  and  this 
through  the  medium  of  an  inferior  officer,  who  hat 
paiTed  into  his  ftation,  without  any  commiffion  or 
appointment  for  that  purpofe  from  the  Lords  Com- 
miffioners, or  his  commander  in  chief  on  the  ftation 
he  abandoned.  He  finds  himfelf  thus  aflbdated  in 
this  enterprize  diredlly  to  his  difadvantage,  whilft 
nothing  beneficial,  either  dire£bly  or  indireftly,  can 
poffijiy  accrue  to  him  from  a  junf^ion  with  this  force 
in  preference  to  any  other.  Had  he  been  aflfociated 
with  any  other  flag,  which  was  independent  of  another 
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Tuperior  flag,  his  rifle  would  have  been  no  greater  in        The  • 
ihe  combat,  whilft  his  fliarc  of  the  prize  mufl:  have       '^*""'*_ 
'been  vaftly  more  conflderable.     Upon  this  fubjeft  too      July  sth, 
little  has  been  faid  in  the  Court  below,  when  it  is  con*        '^^'^^ 
fidered,how  extreme  IS  that  grievance  of  which  he  com- 
plains.   If  it  appear  his  Lordfliip  cannot  fairly  maintain 
a  claim  againft  Sir  'John  Duckworth^  neither  can  fuch  a 
claim  afled  the  intereft  of  ^\t  Alexander  Cochrane. 
Upon  this  part  of  the  cafe  no  doubt  can  be  entertained* 
But  fliould  it  be  admitted  for  the  fake  of  argument,  that 
his  Lordfliip  had  a  fair  claim  to  a  fliare  of  prizes  taken 
by  his   detached  ilag-officcr,    it  cannot  be  inferred  ^ 
that  he  mufl:  have  a  derivative  claim  to  fliare  with  Sir 
Alexander  Cochrane^    from   the  drcumftance  of  his 
ading  under  this  detached  oflicer.     For  as  by  the 
eighth  article  of  the  proclamation,  captains  of  veflels 
under  different  flags^  making  a  ^pint  capture,    are 
required  to  pay  to   their  refpcftive  flag-offictrs  cne- 
ihird  part  bf  their  fliare  of  the  prize  fo  taken  ;  upon 
the  fame  principle,  no  poflible  claim  of  any  other 
officer  can  affeft  the  fliare  of  Sir  Alesanaer  Cochrane^ 
who  mud  derive  an  immediate  right  to  that  proportioa 
(of  the  flag-eighth  which  all  admit  he  would  be  en-     ^ 
tided  to  cjaim  had  he  and  Sir  John  Duckworth  alone 
fliared  the  prize.     This  mud  be  the  natural  inference 
from  the  circumfl;ance  of  his  being  on  a  ftaiion  aIto« 
^ciher  independent  of  kis  Lordfliip,  and  having  no 
communication  either  diredly  or  indireftly  with  him. 

In  conforniity  with  the  general  principle  which  has 
been  laid  down^  Lords  Nel/on  and  Bridport,  in  a  cafe 
of  joint  capture  by  four  frigates,  two  belonging  to 
the  Medkerranean  and  two  to  another  ftation,  derived 
^ch  their  refpeftive  flag-eighth  from  the  captain's 
flufff^  of  thof#  frigateSj  feverally  belonging  to  their 
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Th#        .particular  ftations.    This  principle  is  fupported  by  Ac 
^  i  i»»MEDi.     ^jjQjg  tenor  of  prize  regulations.     The  amendment 
y../y  8ih|      of  the  piize  aft  reflrains  the  intereft  the  commander 
*  ^^        in  chief  or  flag-ofEcers  may  have  in  prizes  taken  to 
the  time  of  his  arrival  on  the  ftation ;  and  the  tenth 
article  of  the  proclamation,  in  purfuance  of  thio  prin- 
ciple,   provides,   in  the   cale   oi    many   flag-ofEcers 
claiming  as  joint   captors,    that    ihe   prize  fhall   be 
diftribuied  folcly  to  ihofe  j^rvirg  together  at  the  time 
pf  capture. 

f  Sir  JV,  Grant. — It  appears,  from  the  manner  cf 
diflrituting  a  priviled^ed  (hare  t  >  ihc  fujcrior  flag- 
officer,  when  more  them   one  arc  engaj^cd  together, 

that  under  the  tenth  artic'ean  \\  ferior  officer,  although 
CO  operating  with  a  greater  number  of  fliips  than  his 
fuperior,  may  derive  a  fliare  of  prize  confiJerably  lefs 
than  him.J 

It  would  perhaps  be  more  juft,  that  each  flag- 
ofliccr's  Ihare  fliould  be  regulated  by  the  number  of 
Ihips  afting  under  his  command  at  the  capture.  The 
ten  '^  i.rticle  no  doubt  ccnfidcred  that,  in  determining 
in  favour  ^f  -lie  fuperior  ofSccr,  it  alfo' determined  in 
favour  of  him  having  the  greater  number  of  veiTels 
under  his  command,  and  that  probable  cafe  to  which 
the  Court  has  alluded  mufc  only  be  confidered  one 
not  forefeen  or  provided  for  by  the  proclamation  j  and 
in  fuch  a  cafe  a  Judge  mull  decide  according  to  the 
known  fpirit  of  his  Majefly*s  proclamation  and  thofe 
legiilative  acts  which  have  palfed  on  this  fubje£t« 
Under  the  prefcnt  exifting  regulations  there  can  be 
po  difficulty  in  deciding  how  the  prize  (hould  be 
diftributed  in  this  mftaiice.    The  cquitj  of  the  regii* 
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lation  refpefting  captains  of  veflels  who  may  be  aftual         The 
joint  captors,  applies  with  equal  force  to  flag-officers  ' , 


under   iimilar    circumftances.      The    inconvenience      7«?y  «»•», 
which  muft  arife  to  the  fervice  from  admitting  that 
latitude  of  conftruQ:ion  to  the  terms  ^  diredling  and 
aflifting/'  muft  prove  a  fufficiently  cogent  reafon  to 
rejed  any  fuch  latitude.  One  of  its  extraordinary  con- 
fequences  muft  be,  that  Sir  John  Ducktaorth  and  Sit 
Alexander  Cochrane  are  entitled  to  (hare  in  all  prizes 
taken  by  the  Mediterranean  fleet  during  their  co-opera- 
in  the  fVeJi  Indies.   If  your  Lord(hips  fliall  be  of  opinion 
thif  principle  of  conftru&ive  direftion  and  affiftance  is 
inadraiflible  in  the  prefent  cafe,  whether  the  fquacirou 
of  Sir  John  Duckworth  is  determined   to  be  acting 
folely  under  the  fandtion  of  the  Admiralty,  or  without 
any  fancftion,  and  upon  his  own  refponfibiiity,  the 
intereft  of  Sir  Alexander  Cochrane^  as  flag-officer  in  a 
joint  fquadron,  muft  be  materially  fervtd,   and  his 
proportion  of  prize  confiderably  increafed. 

Dallas y  famejide. — As  the  right  of  S^r  Alexander 

Cochrane  is  admitted  by  all  parties,  it  remains  only  to 

ihew  what  fhare  he  is  by  law  entit:ed  to  claim.     As 

the  cafe  now  Hands,  thi-  depends  altogether  on  Lord 

Collingwoods  claim  being  admiiXed  or  rejcded.    From 

tile  whole  tenor  of  the  proclamation,  be  can  have  no 

pofliblc  right  to  the  prize ;  iu  lupport  of  this  aifertion 

i   muft  alfo  beg  leave  to  claim  for   Sir  Alexander 

^o^hrane  the  full  benefit  of  what  has  fallen  in  the  very 

^t>le  and  conclufive  argument  of  the  learned  counfcl  in 

f'^pport  of  the  claim  of  Admiral  Dacrei.  By  the  fevenrh 

article,  no  flag-officer  on  the  ftation  from  whence  Sir 

John  Duckuorth  departed  can  be  entitled  to  (hare  in 

ft^  prizes,  as  he  is  not  within  the  operation  oi  .i;e  ex- 

W|)tion*     By   the  eighth,   in  cafes  of  joint  capture 
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The  imder  IdiSerent  flags,  the  proportion  the  different 
PioiM«p«^  ^ag-officcrs  lare  entitled  to  is  mod  accurately  defined. 
>/y  8tk,  Thus,  perhaps  the  flag-officers  might  fhare  lefs  than 
^"^''  the  inferior  ofiicers  where  more  flags  than  one,  and 
of  different  ftations,  are  engaged  in  tlie  capture* 
Hence,  if  Lord  Cqllingwbod  derived  any  right  to  (bare 
it  could  only  be  from  the  proportion  of  prize  allotted 
in  the  diftribution  to  Sir  John  Duckworth^  and  not 
from  that  of  Sir  Alexander  Cochrane.  The  eighth 
excludes  his  Lordfliip  from  any  fliare  in  the  latter's 
prize;  the  feventh  from  any  in  that  of  the  former; 
^d  mod  probably  your  Lordfliips  will  be  induced  to 
fiecide  upon  the  principle  of  the  feventh  article,  a^ 
|iavii>g  a  dircft  reference  to  the  fituation  of  his  Lord- 
fhip  and  3ir  John  Duckworth^  no  orders  having  even 
l>een  iffued  from  his  I  ordfhip  for  undertaking  th^s 
voyage;  although  it  }s  by  no  ^leans  intended  to  urge 
that  this  quitting  was  by  any  means  criminal.  Should 
the  decifion  turn  upon  the  principle  of  the  eighth 
article  it  will  be  attended  with  moft  advantage  to  Sir 
Alexander  Cochrane'^  particular  interefts ;  but  whether 
it  be  in  conformity  lo  the  obvious  tenor  of  the  one  or 
the  other,  it  muft  be  aitended  with  the  mofl:  ferious 
advantages  to  the  adual  captors. 

Leach  in  Reply. — The  arguments  in  fupport  of 
thefe  appeals  .have  been  principally  deduced  from  the 
feventh  article  of  the  proclamation,  upon  which,  it 
has  been  afferted,  our  caufe  principally  refts.  This 
is  by  no  means  the  fact.  The  claim  of  the  refpond* 
cms  u  founded  totally  on  the  general  principle  of 
direfling  and  aflifiing,  taking  the  terms  in  their  clear 
ynarabiguous  fenfe.  The  plain  interpretation  I  alfo 
adpiit  to  be  n^oft  coxififtent  for  the  interefts  of  the 

parties^ 
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parties,  and  the  general  benefit  of  the  fervice.    The        The 
quitting  a  itatiun  mentioned  in  this  article  means  urn* 


ply  quitting  that  relation  in  which  the  inferior  is  coiIf     J^fj  sth, 
fivlered  to  be  whiift  under  the  command  of  his  fuperior.        *  ^' 
In  this  fenfe  the  inferior  may  quit  the  ftation  to  which' 
he  has  been  appointed,  and  yet  maintain  this  relation. 
Whether,  therefore,  this  relation  fubfifted  at  the  tune 
of  capture  is  the  important  queftion  for  decifion^  and 
this  is  altogtither  a  queftion   of  faft.     I  would  even 
fubmis  that  Sir  John  Duckworth  is  included  within 
the  claufe  relating  to  flag-officers  detached  on  a  par- 
ticular fervice,  with  orders  to  return.     He  could  not 
but  be  aware  of  his  commander's  wiflies  in  the  cir- 
cumftances  under  which  he  was  placed,  and  what 
would   neceflarily  be  his  orders,    could  he  poflibly 
receive  them  :    Promptitude  is  particularly  neceflary 
to  anticipate  the  danger  which  appeared  imminent : 
For  fuch  cafes,  and  even  thofe  of  inferior  importance, 
the  nature  of  the  fervice  had  given  to  officers  in  his 
fituation  a  virtual  difcretion  :   This  amounts  to  a  per- 
tniflion,  though  not  perhaps  in  exprefs  terms ;  and, 
ading  upon  fuch  a  permiifion,  he  mud  be  concluded 
to  engage  in  the  eaterprize  relying  on  the  accuftomed 
6action  of  his  chief.     To  deny  this  difcretion  would 
be  to  to  injure  the  fervice,  degrade  the  fituation  of 
flag-officers,  and  endanger  the  country's  beft  inter afts* 
T*his  difcretion  in  a  cafe  when  a  capture  is  made  by 
Wockading  fquadron  of  a  veflTel  within  the  limits  of  the 
Mockading  ftation  is  admitted  by  all,  (hould  this  veflTel  be 
*^empting  to  enter  the  port  blockaded  ;  but  it  will  ex- 
t^^d  much  farther,  and  fandtion  the  capture  (hould  fhe 
appear  to  have  no  intention  of  entering  the  port  at  all. 
^Oiere  is  a  general  duty  impofed  on  every  officer  by 
^  comniifllon  to  diftrefs  and  deftroy  the  enemy,  to 
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TWe  ^roted  and  fuccour  our  (hips  and  thofe  of  our  alUet. 
This  general  duty  (hould  ever  aduate  an  officer, 
ymh  81^  whatever  may  be  his  particular  defUnation  or  occupa* 
**^  iion,  and  is  only  fubjeft  to  one  reftridion,  namely, 
that  the  particular  fervice  to  which  he  has  been  ap* 
pomted  ihall  receive  no  detriment  by  this  exercife  of 
}us  difcretion  in  performing  the  more  general  duty  of 
uarfare.  In  fome  inllances  it  has  been  objeded,  this 
exercife  of  difcretion  might  be  dangerous :  Admitted. 
Yet  thi^  permifTion  to  exei  cife  a  difcretic^n  is  fuppofed 
to  be  ever  rt;gulared  by  prudence  and  probal  ility  of  fuc- 
ccfs.  It  is  abfolutcly  expedient  for  the  fervice ;  and  if 
fuccefs  could  ever  jufti^  the  exercife  of  it,  thif  diftin- 
.  guiflied  officer  certainly  was  entitled  to  that  fandion  upon 
which  he  relied,  and  for  fecuring  which  he  appeared 
fo  folicitous  throughout  the  cruize.  1  he  fads  already 
ftated  fhew  his  anxiety  to  inform  his  commander,  and  ' 
alfo  the  (tonvidion  he  hinifelf  entertained,  that  he  was 
ading  in  the  relation  1  contend  for,  that  ol  an  inferior 
under  the  command  of  a  fuperior.  1  his  particular 
cnterprize  is  undertaken  exprefsly  in  the  coiividiont 
that  the  Spanijh  fleet  cannot  put  to  fea,  to  prevent 
which  he  had  been  appointed  to  that  ftatiun.  In  this 
opinion  he  was  alfo  borne  out  by  the  fad.  The 
appeals  are  fupported  on  the  ground  of  his  defertioa 
from  his  duty.  Such  an  argument  maybe  introduced 
here  to  fupport  a  civil  intereft,  but  that  it  never 
entered  into  Sir  John  DuckwgrtF^  mind  may  be  col- 
lected from  his  anfiyer  to  his  Lordftiip's  letter  by  the 
Acajhy  wherein  he  fpeaks  in  terms  that  (hew  he  is 
no  delinquent  in  his  own  eftimation.  He  muft  have 
quitted  this  ftation  therefore  in  purfuance  of  general 
orders  from  his  commander,  or  from  fome  othef 
paramount  authority.    Lord  Collin^iuood^  it  is  plain, 
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bad  a  power  to  controul  the  enter  prize  from  the        Th« 
trequeacy  of  communication  during  it,  yet  he  never 


exercifed  it;  and  after  the  month  of  December  Sir      yuijhk» 

John  Duckworth  writes  no  more  to  his  Lordfliip,  hav-       * 

bg  been   already  convinced  of  his  acquiefcence  in 

the  conduct  of  his  operations  by  previous  letters,  and 

the  verbal  communications  of  Captain  Z>z^;2i2^,  purpofely 

difpatched  to  confirm  him  in  the  profecution  of  this  en« 

terprize.  The  principles  upon  which  his  LordQiip'sclaim 

is  founded  are  made  ftronger  by  the  very  objection 

urged  againft  the  claim.     It  i&  faid,  that  as  he  had  been 

detached  to  follow  the  Rochfort  fleet,  and  did  not  come 

up  with  them,  his  difcretion  or  his  commiflion  was 

at  an  end.    Had  he  met  the  Brejl  fleet  without  feeking 

them,  fhould  he  not  have  engaged  it  ?     Had  he  re* 

ceived  undoubted  information  that  it  threatened  our 

colonics,  fliould  he  have  left  it  to  devaftate  and  de« 

ftroy  ?     He  obtain^  this  information,  and  acts  upon 

it  in  ftrict  conformity  to  his  duty,  and  the  difcretion 

veiled  in  him.     Though  he  loft  the  firft  fleet  at  fea, 

this  difcretion  juftified  his  purfuing  them  to  the  Wejl 

Indies^  where  he  had  ftrong  reafon  to  conjecture  they 

had  bent  their  courfe.     In  the  cafe  of  Harvey  againft 

Cooke  (//),  the  judgment  of  the  Court,  which  pro-  r*)  Eaft'sRc 

Boun<^d  againft  the  claim  of  the  commander  in  chief,  p/ij^''^^  * 

proceeded     upon   the   ground  of  admitted    difobe-^ 

4ience. 

[Sir  W.  Grant. — Is  it  contended  this  difobedienc? 
18  any  other  than  that  here  mentioued  ?J 

Certainly ;  Captain  Milr.e  left  his  ftation,  and  pro- 
ceeded afterwards,  without  any  orders,  to  convoy  to 
Surgfe  tli^  prftd?^  for  whi^h  purj^ofe  amother  veflel  had 
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^  Tb«        been  exprefsly  appointed,  but  bad  not  then  arrived. 
Sir  John  Duckworth  went  in  purfuit  of  an  enemy  which 


jmfj  8fh,  muft,  but  for  his  activity,  have  eTcaped^  and  perhaps 
*  ^  ruined  the  trade  of  our  colonies.  To  the  cafe  of  the 
Orion  it  is  not  neceflary  to  make  any  reference^ 
fince  it  appeared  the  captor  was  a£Hng  under  the 
exprefs  orders  of  the  Admirahy.  The  principle  I 
contend  for  will  bear  me  much  further.  Had  Sir 
yohn  Duckworth  gone  under  exprefs  orders  'to  the 
Eiijl  Indies y  and  taken  a  prize  wuhin  the  limits  of  the 
Admiral's  flation  there,  there  can  be  no  doubt  of 
Lord  Collingwoodh  title  to  (haie.  Had  he  no  exprefs 
orders,  it  muft  flill  be  as  clearly  made  out  by  this 
conftruction  and  implication  as  acting  under  the  com- 
mand and  controul  of  afuperior. 

With  rcfpect  to  the  claim  interpofcd  on  behalf  of 
Admiral  Dacrcs^  it  mull  be  admitted,  that  no  orders 
could  have  iffued  or  be  fuppofed  to  have  iffued  from 
him,  therefore  in  this  capture  he  cannot  be  fuppofed 
to  be  either  directing  or  aflilling  although  the  capture 
took  place  within  the  Units  of  his  ftation.  The  \fa^ 
gicienncy  upon  whofe  affiftance  he  builds  his  right  to 
ihare,  did  not  act  fubject  to  his  oidens ;  (he,  pro  re 
nataj  had  ctafed  to  be  under  his  authoiity  and  com- 
mand. The  Utter  part  of  the  fir  ft  article  completely 
overturns  any  claim  on  the  part  of  Admiral  Dacrcs. 
Upon  the  fourth  no  claim  can  be  founded,  as  it  refers 
folely  to  captures  made  by  veiTels  w'thin  their  own 
(tation,  and  not  acting  conjointly  with  others,  and 
Sir  John  Duckworth  derives,  not  as  paffirig  through 
the  ftation  of  Admiral  Dacrcs^  but  in  confequence  of 
afluming  the  Magicienne  under  his  command,  as  fupe- 
rior  officer,  and  actually  making  a  joint  capture.  Upon 
(he  tenth  aitide^  Lord  CoUingwood  muft  be  mcluded 

within 
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trithin  the  number  of  flag-officers^  a£ling  together  in     ,    The 
this  capture^  by  his  conftruftive  counfel  and  diredion*  / 


Upon  all  the  fa£ts  of  this  cafe,  it  appears  Lord  X^  ^^^ 
CoIUngwood  was  from  time  to  time  directing  and  affift. 
ing  in  this  c^tpture,  that  he  was  refponfible  for  the 
enterprize  undertaken  in  confequence  of  general  orders 
iflued  by  him^  and  is,  therefore,  with  his  inferior  flag^ 
officers  on  his  ftation,  entitled  to  a  fhare  in  the  flag- 
eighth. 

[Sir  IV.  Grant.-^Are  you  difpofed  to  contend,  that 
even  Sir  Alexander  Cochrane^  in  confequence  of  his 
being  aflumed  under  the  command  of  Sir  John  Duck^ 
vforib^  an  inferior  flag-officer  under  Lord  Collingwood^ 
is  entitled  to  fliare  in  all  prizes  made  in  the  Mediter^ 
ranean  ftation  ?  j 

Such  an  inference,  perhaps,  might  be  drawn  from 
the  circumftance  of  his  having  been  aflumed  by  his 
fuperior  officer,  who  tirds  detached  from  the  Mediter* 
ranean  ftadon. 

The  Court,  after  confulting  for  a  confiderable  time, 
ezprefled  a  wifli  to  take  further  time  to  deliberate  *» 


*  Tbe  deciiion  in  this  cafe  not  being  pronounced  previoos  to 
tbe  Tacition,  and  the  work  having  gone  to  prefi  immediately  after 
the  conduGon  of  the  feflion,  we  are  unatoidably  compelled  ta 
gjtft  it  a  plact  in  our  next  number.  , 


)Vi'  Cases  determined  in  the 


»x3A.«»o».  L'INVIDIATO,  Casnacich,  Matter. 

Vt'tj  in  txhi-    jN  this  appeal  from  a  decree  of  the  High  Court  of 

■nd'bcy  nd  a  vsdiatOj  z  Ragufati  fhip,  which  had  been  conditionally 
S^tnSoducing  Condemned  as  prize  to  the  captors,  unlefs  further 
IffidaTiu^uired  P^oof  of  property  were  exhibited  within  a  certain  fpacc 
to  account  fully  of  time,  a  queftion  arofe,  whether  after  the  expiration 

Ibrthedelay prior  *  ^  '  .    .  .  /. 

toanyDcrmiffion  of  thc  term  prefcribcd  for  exhibiting  further  proof, 
ktroduAion.      thc  appellants  might  be  permitted  to  introduce  thofe 

papers  ordered  in  the  Court  below,  but  which'  had 
been  detained  by  the  uncertainty  and  delays  incident 
to  the  communication  between  this  country  and  the 
Ottoman  emi»re. 

Dallas  for  the  Captors  ftated  this  veffel  on  a  voyage 
from  Smyrna  to  Amjlerdam^  and  claimed  for  Ragufan 
fubjedts,  had  been  condemned  in  the  High  Court  of 
Admiralty,  as  a  prize  to  his  Majefty,  being  captured 
prior  to  a  declaration  of  hoftilities  ;  part  of  her  cargo 
proved  to  be  the  property  of  Ottoman  fubjefts,  had 
been  reftored  after  further  proof  had  been  introduced, 
and  the  remaining  part,  rcfpe£ting  which  no  additional 
proof  had  been  furnifhed^  in  purfuance  of  the  order 
of  the  Court,  had  been  condemned  by  interlocutory 
decree,  unlefs  further  proof  (hould  be  exhibited  be- 
fore the  month  of  March  1808.  The  time  prefcribed 
had  tranfpircd  nearly  fixteen  months.  There  muft 
neceflarily  arife  a  fufpicion,  that  the  delay  had  been 
occafioned  by  a  total  want  of  fair  and  fatisfa6tory 
documents,  and  that  the  intervening  time  had  been 

employed 
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L'Ikvidiat*^ 


employed  in  conftruding  and  preparing  fuch  papers 
as  might  anfwer  the  fraudulent  purpofe  of  the  claim- 
ants. This  there  was  the  greater  reafon  to  fufped  J*fyi3i^ 
from  the  promptitude  with  which  the  other  parties  * 
had  exhibited  their  proofs,  upon  which  they  had  ob« 
tained  reilitution  of  part  of  the  cargo,  whild  the 
papers  now  endeavoured  to  be  introduced  were  laid, 
to  have  been  made  out  exadly  at  the  fame  time  with 
thofe  of  the  other  parties.  Againfl:  the  admiflion  of 
fuch  proof  there  was,  therefore,  the  ftrong.ft  reafon 
to  objeft,  in  which  cafe  the  condemnation  of  the 
goods  in  queflion  would  enfue  as  a  matter  of 
courfe. 

Arnold  and  Stephen  for  the  Appellants  ftated,  that 
as  the  veffel  had  been  taken  in  a  time  of  profound 
peace,  without,  therefore,  any  motive  for  concealing 
the  nature  of  the  property  on  board,  and  as  there 
had  been  only  a  flight  defect  in  the  original  proof  of 
property,  the  parties  were  entitled  to  an  indulgence 
founded  in  ftrict  judice. 

[Sir  W*  Grant  wifiied  to  know  how  they  accounted 
for  thefe  proofs  not  having  been  furnifhcd  at  the 
fame  time  with  thofe  upon  which  the  other  parties  had 
obtained  reilitution,  though  both  had  been  prepared 
and  completed  at  the  fame  time  ?] 

By  the  obftruSion  of  the  poft,  and  the  different 

route  by  which  thefe  papers  had  been  tranfmitted^ 

namely,  by  Malta j  whilfl:  the  others  were  difpatched  . 

overland  by  Holland.     As  the  anxiety  to  obtain  a  fafe 

mode  of  conveyance  had  been  the  real  caufe  of  the 

dclay^  and  the  papers  had  been  verified  by  the  Britf/h 

conful 
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The         conful  in  Turkey y  there  could  not  be  any  judifiable 

,  obje£tion  made  to  their  reception,  cfpccially  as  there 

y»^y  nti>»     was  an  affidavit  by  a  Britijh  merchant  refiding  in  Lon- 

dm  annexed,  to  prove  thefe  papers  had  not  come  to 

hand  until  after  the  time  appointed  in  the  Court 

below. 

Dallas  obje<5led,  that  as  eighteen  months  firom  the 
time  of  the  capture  had  been  allowed  the  parties  to 
produce  proof,  prior  to  a  fentence  of  condemnation 
upon  the  cargp,  the  appellants  had  no  claim  to  further 
indulgence ;  and  that,  unlefs  fome  line  of  limitation 
were  drawn,  the  bufmefs  of  the  Court  muft  be  ex- 
tremely impeded  by  the  probable  frequency  of  fuch 
applications* 

Sir  W.  Grant  confidered  it  would  be  heceflary,  be- 
fore thefe  proofs  fhould  be  permitted  to  be  introduced, 
that  fome  further  atteftation  fhould  be  made  by  the 
parties,  in  order  to  (hew  where  thefe  proofs  had  lain 
during  the  time  which  had  tranfpured  fince  their  leav- 
ing Turkey^  as  well  as  the  reafona  afUgned  for  the 
extraordinary  delay. 
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St.  ANTONIUS,  Willbms,  Mafter.  7-/Ki3th,i«o,. 

THIS  vcffeL  under  ttie  protc£lion  of  his  Majefty*8  Application  for 
,  J       ^        cxpenccs  and  da* 

licence  to  trade  to  any  of  the  ports  of  HoUandj  mages  incurred 

and  with  liberty  to  touch  af  Tonningcn  to  obtain  frelh  under  circum- 
clcaranccs,  failed  from  Liverpo$l  \v\\]\  a  cargo  of  rock  i/ora*fu?pfcTow 
fak.     Whilft  {landing  off  the  iflands  of  Schowen  and  .XJ^htlfe' 
tValcberen^  with  an  intention  to  enter  the  river  Maefe^  circumftancci 

.,.;         ,  ,     J   appeared  t» be (• 

fhe  was  boarded  by  the  Growler  gun-bng,  ^nd  carried  farconfiflent 
into  Harwich  for  adjudication.     In  the  High  Court  of  of  hi«  Ma/ofty'a 
Admiralty!  the  veffel  and  cargo  had  been  reftored,  as  Induce*  the  Court 
afting  under  the  proteftion  of  his  Majefty's  licence.  J'^i^'^'^^^J^**''* 
From  this  deci*ce   an  appeal  was  profecuted   by  the 

bwner  for  cofls  and  damages  fuftained  in  confequence 
of  her  detention; 

*rbe  Kin^s  Advocate  for  the  Captors  objected  to  the 
extravagant  extent  and  unjuft  nature  of  the  demand 
made  by  the  appellants.  The  cargo  on  board  had 
only  been  valued  at  j^.ioo  when  fliipped  in  Liverpool  \ 
but  a  claim  was  now  made  for  cofls  and  damages  to 
the  amount  of  ;^.  1 000,  fald  to  be  incurred  in  confe- 
quence of  this  interruption  in  the  profecution  of  her 
Voyage.  This  was  to  contend  that  the  captors  were 
liable  to  be  compelled  to  reftore,  hot  only  the  pofitive 
lofs  fuftained  by  the  owners^  but  alfo  to  cotripenfate 
the  probable  gain  which  might  have  been  derived 
from  an  undertaking  which  had  been  dondufled 
i^rith  great  impropriety,  and  in  which  there  were 
the  (Irongell  fufpicioiid  e^ccited'ih  the  mind  of  the 
captors,  that  the  veflel  was  about  to  make  either 
the  port  of  Oftend  or  Dunkirk^  which  the  licence  had 
;;  L  I  gr^cd 


N. 
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Thf .       given  no  permiflion  to  enter.    Hence,    the  captortf 
'  having  obfcrved  the  veffel  for  a  confiderable  time 

Xr  i3«h,  (landing  oflf  the  iflands  Scbawen  and  Walcheren^  with* 
out  any  apparent  reaCon  to  juftify  its  continuance  in 
that  fituation,  were  induced  to  fufpe£t  the  intention 
of  the  mafter  was  to  carry  on  an  interdicted  trade 
with  the  enemy,  and  therefore  performed  only  a  duty 
in  can'ying  her  into  Great  Britain  for  adjudication^ 
Whatever  lofs  had  been  fuflained  was  totally  owing  to 
the  imprudence  of  the  mafler  of  the  veflely  and  could 
not  juftly  be  demanded  from  the  captors. 

Dallas  for  the  Appellants  ftated  the  hardfliip  and 
lofs  fuftaincd  through  the  detention  of  the  veffel  by 
the  captors,  notwithftanding  the  mafter  had  pro- 
duced, when  boarded,  the  licence  of  his  Majcfty 
to  enter  the  port,  which  he  was  then  endeavouring 
to  make,  but  which  the  uncertain  ftate  of  the  weather 
prevented  him  from  entering  for  fome  days.  He, 
notwithftanding  the  adverfe  ftate  of  the  weather, 
continued  to  beat  up  to  the  port  of  his  deftination ; 
and,  as  far  a$  wind  and  weather  would  permit  him, 
during  the  whole  time  never  altered  his  courfe,  al- 
though thrice  boarded  by  the  captors  in  this  (ituation. 
No  attempt  had  been  made  at  any  time  to  approach 
ally  other  port,  although  perfeftly  pradlicable.  After 
the  veffel  had  been  carried  into  port,  the  captors  be- 
came alarmed  for  the  confequences  of  this  unjuft 
detention,  and  offered  to  hberate  her  on  payment  of 
their  expences*  The  owner  affented  to  accommodate 
the  difference  by  mutual  conceffion,  fa  as  that  no 
further  expence  fhould  be  incurred.  Thi$  propofal 
was  not  complied  with,  and  proceedings  being  infti. 
tuted^  the  veffel  was  reftored,  but  no  allowance  made 

for 
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fer^thofe  expences  anjuftly  accumulated  on  the  owner        ne 
by  the  obfUnacy  and  cupidity  of  the  captors.    It   ^' 
muft  be  evident,  that  had  it  been  her  intention  ta    y*/)'  13^^, 
have  gone  into  any  port  of  France^  (he  might  with 
equal  eafe   have   procured  a  licence  for  this  pur* 
pofe.    Hence,  there   had  appeared  no  ground  for 
ber  detention  in  the  Court  below,  but  as  no  allow* 
ance  had  been    made  for  the  loflfes   fudained   in 
not  bringing  her  cargo  to  that  market,  at  a  time 
when  it  muft  have  fold  extravagantly  high,  and  the 
whole  cargo  having  been  fince  almoft  rendered  worth- 
lefs  by  the  (hip's  having  fprung  a  leak  in  confequence 
of  being  run  on  (hore  at  Harwich^  the  owner  was 
encouraged  to  hope,  that  as  nothing  had  been  left 
undone  to  fatisfy  the  captors  of  the  juftifiable  nature 
of  this  voyage  when  at  fea,  that  they  would  not  be 
permitted   to  detain  her  without  paying  the  fcvere 
lofs  and  expence  which  had  been  incurred  by  this  un^ 
warrantable  detention. 

Judgment. 
Their  Lord(hips  con(irmed  the  decree  appealed 
fimn.  and  condemned  the  appellants  in  the  cofts  of 
the  appeal* 


/ 
I  J 
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The 


decree  of  the  Court  below  ought  to  be  affirmed*    A 
Rurrl' .      fufGcient  indulgence  had  been  given  in  the  Court  be^ 
-  low  to    the  captors,    by  allowing   their    expencct^ 


i5<4^^ '  With  this  they  /hould  have  been  faiisfied.  1  he  Court, 
therefore,  thought  it  only  a  duty  tp  condenui  tht 
appellants  in  cofts. 
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AT  COUNCIL, 


M^Anufp  v.  Willis.  JuIj  isth,iS«9. 

Tk  this  appeal  from  the  Chancery  Court  of  the  ^e'^'^Sr^if^^ 
illand  of  Jamaica^    the  appellant,    the  furvivinc:  eftatet  demurred 

.  ^^  •    agaiiift  at  ufu. 

executor  of  the  will  of  a  Weji  India  planter,  prayed  "<>"«    The 
the  fentence  of  that  court  might  be  reverfed,  which  ruiTd'is  infurraai 
had  decreed^   that  the  cftates  of  the  teftator  were  ufage°"  thU  *^ 
fubjea  to  fundry  debts  contraftcd  by  him  during  bis  Jot  SdLred^ 
life-time,  but  which  the  appellant  contended  had  beea  J<*.  *»*  ^^^'^ 
tifuriouily  incurred,  and  for  which  therefore  the  Court  Cumu 
couldy  in  equity,  give  no  remuneration. 

Hart  for  the  AppellanU—Tht  teftator,  Robert  Mint9^ 
bad,  it  appears,  engaged  deeply  in  fpeculations  in  the 
Weft  India  fugar  trade,  infomuch  fo,  that  he  found 
himfeif  compelled  to  borrow  money  on  his  eftates.in 
Jamaica.  On  the  i  ft  oi  Auguft  1799,  by  a  deed  of 
mortgage,  the  teftator. conveyed  to  the  refpondent  and 
his  parmer,  Mr.  Waterhoufe^  merchants  in  the  fVeft 
India  trade,  a  plantation  or  fugar-work  called  Waters 
%}aUejj  with  the  flaves  and  ftock  thereon,  as  a  fecurity 
for  ^.6263  then  due,  and  for  ail  fuch  fums  as  (hould 
be  lent  or  advanced  by  the  refpondent  and  his  partner } 
and  alfo  executed  a  certain  deed  of  defeazance  be* 
tween  the  fame  parties,  and  of  the  fame  date,  whereb]^ 
/  .  I  4  it 
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M'ANvrF  V.  it  was  flipulated,  that  until  faid  fum,  and  all  other  fum9 
"'''"•  which  might  be  by  him  hereafter  due  to  the  refpondent 
July  i5tb,  and  his  partner,  ihould  be  fully  paid  off,  this  Robert 
Minto  fhould  fhip  and  confign  to  them  in  England^ 
all  the  produce  of  fhe  faid  plantation  in  mortgage, 
and  alfo  of  another  plantation  called  Dry-yalley^ 
and  fhould  alfo  agree  to  purchafe  from  the  re- 
fpondent and  partner,  or  their  correfpondents,  all 
fuch  proyifions,  negro-clothing,  utenfils,  fupplies,  &c, 
as  fhould  be  requifite  to  be  imported  by  him  from 
Great  Britain  and  Ireland^  or  be  purchafed  in  King/ion^ 
Jamaica*  During  the  time  Mint9  fhould  fo  perform 
thefe  feveral  agreements  faithfully,  thefe  merchants 
bound  themfelves  not  to  take  any  meafures  for  the 
recovery  of  their  demands  imtii  after  the  expiration  oi 
five  years  from  the  date  of  the  deed.  WilUs  and 
Water boiife^  as  a  fun  her  fecurity,  obfained  the  transfer 
of  a  mortgage  of  the  plantation  called  Dry'^falley  for 
jP.^ooo,  and  intereft,  by  indentures  of  leafe  and  le* 
leafe,  which  mortgage  had  been  originally  granted 
by  faid  Minto  to  one  J.  Gotland  o(^that  ifland,  Minta 
continued  to  borrow  confider^ble  fums  pf  money  on 
this  agreement,  and  although  experiencing  thofe  fluQut 
ations  of  crops,  &c.  peculiar  to  that  iflandy.  difchai^ed  a 
confiderable  portion  of  this  increafed  debt.  At  this  time 
being  pofTeflfed  of  other  real  eftates,  particularly  one 
called  Jock's  Lodge^  in  the  neighbourhood  of  the 
others  mentioned,  he  made  his  will,  dated  ti^Dfcetnh^r 
1 802,  inveding  this  appellant, the  faid  Waierhotjfe^  fince 
deceafed,  and  another,  alfo  deceafed,  with  the  whole 
pf  his  property,  as  executors  for  the  performance  o£ 
this  will,  and  devifmg  this  faid  property  to  his  &m:Iy; 
Shortly  after  which,  Minto  died :  the  executors  \xxki 

pofTcffir^ 
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'pofi'dfion  of  the  property,  and  proceeded  to  apply  the  M'AmrFr «. 
net  proceeds  thereof  to  the  fpecial  truib  contained  in 


•   \ 


the  will,  and  the  payment  of  his  debts  jufUy  due,  >^  xstfa 
refufing  tq  pay  the  debts  afferted  to  b^  due  under  the 
fevetal  covenants  before  mentioned.  A  bill  was  filed 
by  the  prefent  refpondent,  as  the  furvivor  of  the  firm 
mentioned^  in  the  Chancery  Court  of  that  iiland,  praying 
that  the  matter  might  be  referred  to  a  Mafter,  to  afcer- 
tain  the  property,  and  make  proyifion  for  the  payment 
of  the  debts  due  to. him  on  the  mortgages  alluded  tq, 
from  the  funds  in  the  hands  of  the  es^ecutors,  or  from 
thefaleof  the  two  mortgaged  eftates ;  or  in  cafe  of  this 
property  being  infuiEcient,  from  the  additional  fale  of 
yuii^s  L9dge  eftate ;  and  that,  until  the  final  hearing 
of  the  c^ufe,  receivers  ihould  be  appointed  for  the 
proceeds  of  the  three  eftates,  the  proceeds  of  the  two 
firft  to  be  applied  to  the  liquidatiop  oP  the  nfortgage 
debts,  and  thofe  of  Jockos  Lodge  to  thevtrufls  men« 
fkxied  in  the  wilL  On  the  30th  June  1806,  the  ap.  . 
pellant  lodged  a  demurrer  to  fo  much  of  this  bill  as 
(lated  that  the  indenture  of  mortgage  of  the  ifl  Au^ 
^■[^1799  was,  and  remained  a  fubfiiling  lien  and 
(:h9rge  upon  the  plantations  Dry*valley  and  Water* 
voiky%  and  prayed  the  Court  that  an  account  might 
be  tiJcen,  and  fatisfa&ion  made,  of  the  amount  fup- 
pe&d  to  be  due  on  the  faid  mortgage ;  alledging,  as  a 
csuife  of  demurrer,  that  it  appeared  by  the  refpon-^ 
dent's  own  ibewing,'  and  by  his  bill,  that  he  had 
90  equity  or  title  whereon  fuch  a  demand  could  be 
legally  made.  Thi3  demurrer  was  foon  after  argued 
before  the  Cbaiicellor  qf  that  ifland,  and  over-ruled* 
^^tisfied  of  the  juftice  of  his  caufe,  and  the  flrength 
fif  the  documentary  proofii  on  which  his.  application 

was 
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m'akvfv^.   wis  founded,  though  over-ruled,  he  now  appeals  to 
[  your  Lordfliips.     Of  the  fad,  that  die  refpondent  and 


7K6[i5tk|     Waterboti/i  availed  themfelves  of  the  pecuniary  di& 
*  treffes  of  the  teftator,  in  order  to  obtain  an  ufurioue 

contrad  from  him,  there  can  be  no  doubt,  from  the 
date  of  the  inftrument  of  mortgage  and  that  of  the 
defeazance  being  the  fame,  llius  his  real  prc^rty 
became  mortgaged  for  an  accommodation  in  money 
lor  which  he  paid  ufual  and  lawful  intereft,  whilft 
his  perfonal  property,  that  is,  the  proceeds  of  his 
real,  was  again  mortgaged  for  the  fame  debt,  and  by 
being  exclufively  configned  to  them,  they  obtained, 
in  addition  to  the  commifHon  and  per  centage 
confequent  upon  the  homeward  conlignments  of  fugar 
and  other  produce,  alfo  a  commillion  and  profit  ex- 
clufively fecured  to  them,  from  fupplying  the  neceflary 
ftores  and  confumpdon  of  the  eftate  in  the  WeJUndiesj 
which  he  was,  by  contract,  bound  to  take  from  thefe 
ufurious  money-lenders  in  Great  Britain.  His  being 
bound  by  a  covenant  thus  fecurely,  certainly  proves, 
beyond  a  doubt,  that  it  was  not  without  fome  material 
confiJeradon  that  agreement  was  entered  into.  It 
was  folely  in  order  to  obtain  the  loan  on  mortgage. 
There  may  have  exifted  a  talfe  delicacy  on  the  part  of 
MintOj  vho  was  a  party  to  this  tranfacdon,  which 
probably  preve?:tcd  him  from  expofmg  its  iniquity  { 
N  but  this  condudt  would  be  totally  inexcufable  in  an 
executor ;  he  therefore  openly  expofes  the  fharaeful 
nature  of  the  contraft,  and  trufts  he  will  not  fail  to 
defeat  the  defigns  of  an  ufurious  violator  of  the  law, 
upon  the  property  of  a  family  totally  unacquainted 
smd  unconnedcd  with  the  acquiefcence  of  the  parent 
in  this  fcheme  of  fraud. 
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Sir  Samuel  Rontilly  and  Stephen  for,  the  Refpondent.  M'ANurptR. 
^Thc  nature  of  property  in  the  Weji  Indies  is  fo  ^"'''" 
iluduating  and  liable  to  accident  and  injury,  that  y-^yis(^^ 
.  cm  almoft  all  occafions  it  is  found  yery  difficult  to  *^* 
obtain  money  on  eftates  m  that  country  from  mer^- 
cbants  in  this.  To  countervail  thefe  natural  difad* 
vantages,  planters  are  in  the  habit  of  giving  much 
greater  interefl  for  their  loans  than  others  \^ho  borrow 
money.  The  legal  intereft  of  money  in  thofe  iflands 
vary  in  different  places  from  £.$  to  ^.8  per  cent.  9  and 
even  more  in  fome  particular  pkces ;  and  itisufually 
the  cuftom,  on  lending  money  on  fuch  property,  to 
require  that  the  produce  of  the  eflate  be  yearly  con* 
figned  in  order  to  pay  off  the  intereft  or  principal  of 
loans  of  this  defcription.  The  lender  is  conftantlj 
the  cpnfignee ;  nor  is  it  unufual  alfo  to  make  fuch 
Icndexs  the  fadors  or  agent  to  thefe  eftates ;  and  it  is 
well  known  they  muft  of  gourfe  derive  from  henoe 
certain  emoluments  by  way  of  coinmiflion  or  agency* 
Hence,  according  to  the  fuppofition  that  thefe  twQ 
deeds,  one  of  mortgage,  the  other  of  defeasance, 
were  parts  of  the  fame  tranfaftion,  there  appears 
nothing  in  the  contrad  but  that  which  is  every  day 
done,  under  (imilar  circumftances,  with  refped  to 
money  lent  on  fecurity  from  ff^e^  India  plantations. 
But  it  remains  wiih  the  appellant  to  prove  that  thefe 
deeds,  though  apparenrly  executed  on  the  fame  day, 
were  pares  of  the  fame  tranradion,  one  depending  on 
the  other.  Of  this  there  is  now  no  evidence  befom 
the  Court. 

Bui  from  the  conflrudion  of  the  demurrer  itfelf, 
there  arifes  an  objedion  to  this  Court's  giving  any 
m^Iief  in  this  cafe;  for  the  demurrer  has,  contrary  to 
the  ufual  mode,  been  nadeby  the  appellant  to  part  qt 

thr 
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ii«Airiivp  9.    the  b3I  filed,  and  an  anfwer  put  in  as  to  the  renudndeF# 
^  On  this  irregiilarity  it  is  fubmitted  to  the  Couit,  that 

>^  i5tb,  the  demurrer  (hould  be  altogether  over-ruled,  as  made 
folely  to  protrad  the  payment  of  debts  juftly  due. 
The  charge  of  ufury  made  againft  the  refpondent 
would  with  equal  juftice  be  applicable  to  all  bankers 
in  Londotiy  who  difcounfed  bills  for  their  cuftomers, 
xiot  folely  with  a  view  to  the  legal  difcount  thereon 
obtained,  but  in'^a  thorough  convi^ion  that  a  con- 
fiderable  portion  of  the  money  would  remain  floating 
in  thofe  profitable  channels  to  which  they  meant  to 
isipply  it  in  the  courfe  of  banking  bufmefs. 

Hart  in  reply  contended— That  as  the  intention  of 
a  demurrer  was  to  define  the  point  at  iflue,  and  ex- 
pedite the  courfe  of  ju^lice,  it  was  perfeflly  fair  and 
corred  in  the  party  to  demur  to  part  of  the  bill  and 
anfwer  the  remainder.  If  the  pradice  of  bankers 
alluded  to  were  general,  he  had  no  hefitation  in  fay- 
ing, that  bankers  were  generally  guilty  of  ufury,  and 
would  be  within  the  provifionof  the  a£ls  made  againft 
ufurious  contrads,  had  thofe  advantages  been  flipu* 
lated  for  by  pofitive  written  articles,  ^nd  not  left  to  a 
-  fort  of  implied  underftanding  between  the  bankers 
and  their  cuftomers.  ]3ut  this  defcazance  ans  a 
written  fraudulent  ccmtrad,  which  it  was  the  duty  of 
the  app^ll^t  to  expofe,  and  that  of  the  Court  to 
puniih,  in  the  equitable  fpirit  which  appeared  to  ao- 
tuate  the  legiflature  at  the  time  of  the  pafling  of  ih^ 
ad  againit  fuch  ufurious  covenants. 

Sir  W.  Groif/.—- The  queftion  is  of  fuch  material 
importance,  and  may  hereafter  be  fo  often  agitated 
before  this  and  other  cpurts,  that  I  feel  diljx)!^  {pir 

my 
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rtiV  own  fatisfaaion,  as  well  as  that  of  the  other  lords  H'Anvfr  t% 
{ft'efent,   to  take  fome  time   to  deliberate  whether,  , 


flrft,  from  the  nature  of  the  objeflion  urged  to  the     y^Artsthf 
pleadings,  we  can   with   propriety  give  any  relief; 
and  fecondly,  what  that  relief  fhould  be,  and  how 
&r  it  ought  to  extend.    Probably  on  the  next  day 
of  fitting  we  (hall  be  prepared  to  decide. 


On  the  1 8  th  July  the  Court  pronounced  the  §oh 
Ibwing 

Judgment. 

Sir  W.  Grant. — Although  it  is  extremely  defirable 

that  juftice  ihould  as  foon  as  poflible  be  adminiftered 

between  the  parties  in  this  cafe,   as  well  from  the 

fa£b  which  have  been  eftablifhed  upon  undifputed 

eridence,  as  from  the  criminal  nature  of  the  charge 

Inatde  againft  one  of  the  parties  in  the  tranfaflion,  it 

appears,  under  the  prefent  circumflances,  out  of  the 

power  of  the  Court  to  decide  further  tfpon  the  prefent 

appeal  than  by  overruling  the  demurrer.     It  has  been 

obje&ed,  that  this  is  not  the  manner  in  which  this 

4ue(lion  iliould  have  been  introduced  to  the  Court,  as 

it  m\i(t  preclude  the  pofiibility  of  giving  fubftanthl 

jufticc  to  the  parties.     The  regular  mode  in  which  it 

mould  have  been  introduced,  it  has  been  faid,  would  be 

hyblU,  that  the  other  party  might  put  in  an  anfwer,  in 

order  to  explain  each  part  of  the  tranfaftion.     In  this 

opinion  I  alfo  coincide ;  and  fuch,  indeed,  would  havel 

been  my  opinion,  even  if  all  the  covenants  contained  in 

the  firft  agreement  between  the  parties  had  alfo  been 

induded  in  the  fecond,  in  which  cafe  the  ufurious 

Mtive  of  (he  comnd;  would  liave  mare  clearly  ap 

peared^ 
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iTAiiviv  «b  pestfedL    But  when  the  claufes  upon  which  the  chargor- 
iLLifc  ^  ^£  ufury  is  founded,  (and  upon  which  this  charge 


>/ri5iK  cannot  be  maintained  unlefs  a  clear  connexion 
*^  between  thefe  two  contra&s  can  be  diftindly  proved), 
are  contained  in  feparate  articles  of  agreement,  whyJi 
..may  or  may  not  have  this  fatal  reference  to  each 
other,  it  is  not  confiftent  with  the  ufage  or  pradtice 
of  a  court  of  equity  to  permit  this  mode  of  proceed* 
ing.  Without  afluming,  therefore,  the  covenant  to 
be  ufurious  or  otherwife,  upon  which  the  Court  is 
not  prepared  or  difpofed  to  decide,  but  leaving  the 
queftion  of  a  ufurious  contrad  open  to  inveftigatioa 
beveafter,  there  can  be  no  doubt  that,  upon  the  legal 
cbjedion  mentioned,  the  decree  of  the  Court  of 
Jamaica  ought  to  be  affirmed. 


(At  Council.) 
jafy  15th,  is«f.  Hadwin  v.  Lovxlace. 

piI"T*up"T)r  T^^*  ^^^  ^"  appeal  from  the  the  Superior  Court  of 
the iofurer  uat  Gibraltar,  which  had  condemned  the  appellant. 

the  damages  iuv  rir^f  r    r  1 

uined  by  &re  gg  the  agcut  of  the  PbccTiix  Infurance  Company  in 
ifctf rained  iniht  that  fettlcmcnt,  to  pay  the  refpondent  the  total 
hy  xtl^xx  ^Ixxtvi'  amount  of  damages  fuftained  by  fire  in  premifes  in-* 
liU'.^»-dSc  ^^^^^  ^y  ^^^  appellant,  as  agent  to  that  company," 
ii>r*"f*  '**  ^  ^^^  ^^^  which  he  had  received  the  ufual  premium,  on 
uiatd.  ifTuing  an  order  to  this  company  to  provide  the  xc» 

fpondent  with  the  neceflary  policies. 

JUDGlffEKT, 

.  Sir  William  Grant. — ^The  faft  of  the  infurance  and* 
the  conflagraitioa  are  both  admittcfU    The  quaotoB^ 

of 
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of  damages  fuftained  would  therefore,  it  is  probable,    Hadwiw  tv 
be  the  only  point  the  court  would  be  called  on  to  \ 

decide,   were  there  not  an  objeftion  made  by  the     i'^J.Jj^ 
appellant  as  to  the  manner  in  which  the  damage  feems 
to  have  been  afcertained.     Here  the  appellant  alone 
feems  to  blame.  After  the  fire  he  is  required  to  attend 
a  furvey  to  inveftigate  the  lofs.     This  he  refufes,  with- 
out affigning  any  reafon,  but  iignifying  his  intention 
to  proteft  againft  any  claim  that  might  afterwards  be 
made  againft  the  Company*     After  fome  time  the 
refpondent  brings  his  a£lion  in  the  civil  court ;  the  ap-' 
pellant  pleads  he  is  not  prepared,  and  is  fentenced  to 
pay  the  amount  of  the  lofs  fuftained.     From  this  he 
appealed  to  the  Superior  Court,  ftating,  for  the  firfl 
time,  the  reafon  of  his  objecting  to  the  demand^ 
namely,  that  the  demand  had  not  been  fubftantiated 
by  the  refpondent  agreeably  to  the  propofals  of  the 
Company  for  effeding  the  infurance  and  afcertaining' 
any  lofs  that  might  be  fuftained  in  order  to  entitle 
them  to  repayment.     This  could  not  fairly  be  attri- 
butable to  the  refpondent,  fince  the  appellant  had 
abfolutely  refufed  to  afTift  in  afcertaining  the  damages 
fuftained.     Notwithftanding  the  refpondent  had  not 
cxaSly  complied  with  the  printed  requifitions  of  the 
Company  for  afcertaining  the  property  loft,  the  two  in- 
ferior Courts  had  been  of  opinion  he  had  fairly  accounted 
to  them  for  the  claim  inftituted,  by  his  own  sdEdavit,  and 
tbe  ccrdficate  of  feveral  merchants  who  had  attended 
die  furvey.     Hence    the  prefent   appellant  became 
Mfwcrable  in  his  own  perfon,  by  the  decree  of  the 
Court  below,  for  the  amount  of  the  damage,  from, 
vhich  we  cannot  fee  he  has  any  juft  reafon  to  ^ppeal,^ 
and  therefore  confirm  the  decree. 
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— Tor«ft-.mli, 


ftmid 

jaiiu  pnKfucc  of 

Ihiica-opeiilion, 


NORDSTERN,  Samsinc,  Mailer. 

A    Qncftion  arore  as  to  the  right   to  fhare  ffl  thrf'  \_ 
cargo  of  the  prize   in  queftion,  on  the  part  of  ,' 

feveral  officers  of  a  fquadron  of  his  Majefly's  (hipi  (] 
.  employed  in  the  biockade  of  the  port  of  Cadiz,  affened. 

joint  captors-  The  cargo  of  the  velTcl  had  been  coji-' 
'  demned  in  the  Vice  Adiniralty  Court  oi  Gibrattary  as' 
■  prize  to  the  afiual  captors.  ThLs  fentence  had  bent' 
1  confirmed  on  appeal  by    their  Lordftiips,  fo  far  af  j 

referred  to  the  condemnadon  of  ihe  property  as  prise 

generally,  referving  the  queflion  by  whom  taken. 


] 


Swoby  for  the  ApfeUanis. — Under  general  ordenrl 
iffucd  by  Lord  5/.  Vincent,  as  commander  of  the  Medi*  : 
ierranean  fleet  in  1 798,  to  Sir  John  Ordejto  proceed  withij 
a  fquadron  to  blockade  the  port  of  Cadiz,  in  order  tou 
prevent  the  cgrefs  of  the  enemy's  fleet,  which  va»  thca  i 
in  a  ftate  of  preparation  for  fea,  and  detain  aU  vefiielft  > 
psiUnghettJcen Spain  3.adthcSpani/J}lVc^ [ndiai&ajidsi\ 
the  ufual  difpolitions  for  a  blockade  were  made  by'| 
that  officer;  the  fliips  of  the  line  under  his  command, 
were  difpofed  at  fame  didancc  in  the  offing,  keeplnff  1 
up  a  communication  with  each  other,  and  extendioflVj 
in  a  circle  outfide  ihe  mouth  of  the  harbour,  wbil&l 


kSo|. 
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{^Qtticular  fignal  made  from  the  fleet  by  the  com*        tim 

Inander,  all  the  frigates  engaged  in  this  fervice  were    . L 

to  approach  as  clofe  to  t^jp  enemy's  works  as  poflible,     ^'^j/*' 

Vdthout  materially  endangering  themfelves^  for  certaia 

purpofes  of  the  blockade.     Under  thefe  regulationsf 

the  a&ual  captors,  the  Emerald  and  Thalia^  forming 

a  part  of  the  inner  fquadron,  were^  on  the  30th  March 

J  798,  cruizing  in  fhore^  and  obferved  the  prize  com* 

mg  out  of  Cadiz  J  which  was  fodn  after  boarded  by 

the  Emerald y  ^xi^itntrnto  Gibraltar  for  adjudication^ 

where  the  veffel  was  reftored  as  Danijlj  property,  but 

the  cargo  condemned  as  lawful  prize  to  the  Emerald 

and  Thalia^  which  were   then   the  only  claimants* 

This  fentence  of  condemnation  as  prize  generally  was 

confirmed  on  appeal  to  your  Lordfliips,  and  an  inter« 

vention  granted  to  let  in  the  claims  of  the  remaining 

Ihips  on  that  particular  fervice.     The  queftion  upon 

which,  therefore,  the  Court  has  now  to  decide,  is 

whether  the  capture  was  made  in  confequence  of  the 

difpolrtioiis  of  the  whole  blockading  fquadron,  and 

that  fyflem  of  concert  and  co-operation  eftablifhed 

by  the  commander  on  the  ftation  ?   The  cafe  of  the 

appellants  is  founded  on  the  fads  already  dated,  with 

refpe£t  to  the  general  enforcement  of  the  blockade,  in 

conjunftion  withthepeculiar  circumftances  underwhicU 

this  particular  capture  was  made.   During  the  blockade 

the  commander  on  the  ftation  received  information 

that  a  Danijh  veflel  laden  with  Spanijh  property,  and 

bound  for  the  Spanijh  fV0  Indies y  was  about  to  depart 

from  the  port  of  Cadiz.    This,  according  to  cuftom, 

was  inferted  in  the  order  or  notice-book,  from  which  the 

feveral  lieutenants  of  the  ihips  under  his  command  had 

tranfcribed  it,  with  others,  for  the  regulation  of  their 

conduft.     Thus  it  appears,  that  the  whole  fleet  had 

been  apprized  of  the  intention  of  this  veflbl  to  fail, 

Vc.%.  L  K  and 
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Tiw        and  were  confequently  perfeftly  prepared  to  prevent  her 
^  cfcape*    It  is  admitted^  however,  that  at  the  time  of  the 


July  iftb,  capture  it  k  rather  doubtful  whether  any  of  the  line  of 
^'  battle  (hips  were  in  fight,  or  whether  the  prize  was  feen 
by  any  of  them  until  the  following  day.  This  admiiIion> 
it  is  prefumed,  cannot  affed  the  claim  of  the  appel*^ 
lants,  as  the  ground  upon  which  they  appear  before 
the  Court  is  that  of  a  preconcerted  fcheme  of  co-* 
operation.  If  it  can  be  eftabliOied,  that  fuch  exifted 
at  the  time,  and  that  thefe  frigates  could  not  have 
maintained  their  fituadon  fo  clofe  into  fiiore,  as  to 
enable  them  to  have  made  the  capture  at  that  particular 
'time  and  place,  in  defiance  of  the  Spamjh  (hips  of  the 
line  within  the  harbour^  the  remaining  vefiels  of  the 
rquadron  mud  be  confidered  entitled  to  (hare  as  joint 
captors  within  the  literal  meaning  of  the  prize  aS,  and 
alfo  of  the  proclamation  of  his  Majefty  relative  to  the 
diftribution  of  prize.  The  evidence  upon  this  part  of  the 
cafe  is  moft  fatisfaQory  :  Sir  John  Orde^  who  was  fuc- 
ceeded  in  his  command  the  day  previous  to  the  cap* 
ture  by  Sir  \V.  Parker^  under  orders  from  Lord  St. 
Vincent^  in  his  examination  alledges,  the  whole  fleet 
*  was,  at  the  time  of  the  capture,  cooperating  with 

the  frigates  in  (hore,  and  was  fo  circum  (lanced  as  to 
have  been  able  to  render  them  any  nece(rary  adiftance, 
had  any  fignal  been  made  for  that  purpofe,  as  had 
been  previoufly  in  all  cafes  agreed  on.  He  gives  it  as 
his  opinion,  that  unlefs  the  fleet  had  been  continually^ 
co-operating  with  thefe  leflTer  veflTels,  they  never  could 
have  maintained  their  pofition,  or  continued  the  block- 
ade. In  this  opinion  his  fecretary  coincides.  Another 
officer,  Lieutenant  Medlicot^  belonging  to  the  Heffor^ 
which,  with  the  Warrior^  was  engaged  in  the  interior 
line  of  blockade,  in  conjoint  operation  with  the  aduat 
captors,  (tares,  that  on  the  morning  of  the  capture  lie 

perceived 
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^rceived  from  the  maft-head  the  whole  tranfaftion         The 
diftinaiy  with  the  naked  eye,  and  could  alfo  perceive    v  °  *^ 

a  cloud  of  finoke  furrounding  the  Ernerald^  which  he  7«^j  i8th» 
fuppofed  to  be  occafioned  by  firing  a  gun  to  bring  the 
}>rize  to.  The  fleet,  he  adds,  were  then  in  fight,  co- 
operating in  the  blockade.  Sir  John  Orde  alfo  thinks, 
from  the  circumftance  of  the  Emerald  having  joined 
the  fquadron  previous  td  the  capture,  that  Captain 
Waller  muft  have  been  acquainted  with  the  notification 
made  of  the  intended  departure  of  the  prize.  The 
eeneral  bearing  diftance  of  the  frigates  from  Cadiz 
lighthoufe,.  by  the  teftimony  of  thefe  diflferent  wit- 
nefles,  is  ftated  to  be  from  two  to  four  leagues,  though 
fometimes  much  nearer;  that  of  the  (hips  of  the 
line  from  feven  to  eight  leagues,  or  lefs,  as  wind  and 
weather  permitted.  No  material  deviation  from  this  ^ 
geneiral  ftatement  is  to  be  di'lcovered  in  the  teftimony 
of' the  witneflfes  examined  on  the  part  of  the  adual 
emptors,  except  with  refped  to  the  general  bearing 
diftance  of  the  fleet  frbnithe  frigates,  which  is  contended 
by  them  to  be  much  greater.  Yet  even  admitting 
their  ftatement  l  o  be  correfl:,  the  principle  upon  which 
this  claim  is  maintained  cannot  be  afleded  thereby. 
Of  the  general  objefts  of  the  blockade  one  is  admitted 
to  be,  the  detention  of  all  veflels  laden  with  Spanijh 
property,  and  bound  for  the  Spanijb  We/i  Indies :  A 
particular  objeft  pointed  out  to  the  attention  of  the 
fhips  engaged  in  this  fervice,  is  the  capture  of  this 
identical  veflel.  The  capture  is  therefore  exprefsly 
embraced  both  within  the  general  and  particular  ob- 
ject of  the  affociation  or  co-operation.—— 

[Sir  John  NichoL — Was  this  a  blockade  of  the 
enemy's  veflels  of  war,  or  a  regular  blockade  of  the 
port?    This  diftinftion  is  extremely  neceflfary,  and  ^ 

K  2  upon 
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The  npon  this  difference  it  is  probable  we  (hall  have  id 
decide  the  cafe.  A  regular  blockade  is  ufually  and 
y^iK  iSth,  formally  notified  ;  it  is  probable,  therefore,  had  any 
fuch  exifted,  this  prize  might  not  have  attempted  to 
go  out  of  port,  through  a  confcioufnefs  of  the  danger 
Ihe  would  incur.  Indeed,  upon  this  material  confide- 
ration  the  judgment  of  the  Court  below  feems  already 
to  have  decided,  and  not  without  reafon.  The  queftion 
m  the  Prize  Court  below  turned  not  upon  the  blockade, 
but  upon  the  nature  of  the  property.  The  veffcl  was 
reftored,  though  breaking  this  alferted  blockade^  whilfl 
the  cargo  was  condemned.J 

—Whether  the  blockade  was  a  regular  and  civ8 
blockade,  it  is  for  the  Court  to  determine.     There 
appears  to  have  been  uncommon  {tridnefs  and  atten- 
tion paid  to  the  examination  of  all  veffels,  whether 
coming  into  or  failing  out  of  the  harbour,  and   the 
cxprefs  orders  under  which  the  blockade  was  com- 
menced, feem  to  eftablifli  the  opinion,  that  fo  far  at 
leaft  as  a  trade  in  Spanijh  property  to  the  Spanijh 
fettlements  in  the  JFeft  Indies  (which  is  the  prominent 
feature  in  this  caufe),  it  was  a  regular  civil  blockade, 
Stnd   that  this  fpccies  of  trade  was  altogether  inter- 
difted.     So  far,  thei;efore,  as  relates  to  the  condem- 
nation of  the  prefent  veffel,  there  can  be  no  unfavour- 
able diftinftion  made  whether  this  were,  ftriftly  fpeak- 
ing,  a  military  or  a  commercial  blockade. 

Stephen^famijide.^'^htre  arc  two  principal  grounds 
upon  which  the  claim  of  the  afferted  joint  captors  may- 
be, with  equal  confidence,  maintained,  Fu^,  upon 
the  general  principle  of  co-operation^  which  cannot 
be  in  the  lead  queftioned,  if  the  fleet  can  be  proved 
at  the  time  in  fight  j  and  fccondly,  upon  the  letter  of 
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the  order  iffued  to  the  a&ual  captors  In  common  with         The 
die  reft  of  the  fleet,  to  detain  this  particular  veflel.  ^JiJ^^^ 
With  reference  to  the  firft,  the  evidence  of  Lieutenant     J^fy  "^»N 
Medlicot  of  the  Hedor  is  dediive  ;  and  though  a  re- 
leafing  witnels  (and  fuch  he  appears  to  be)  is  perhaps 
not  the  leaft  liable  to  obje&ion^  and  his  teftimony  ought . 
to  be  received  with  caution,  yet,  in  his  ftatement  that  the 
fleet  were  abfolutely  in  fight  at  the  time  of  capture,  h? 
13  ftrongly  corroborated  by  the  opinion  of  a  moft  unex- 
ceptionable witnefs.  Sir  John  Orde,  who  thinks,  from 
their  relative  fituation,  they  muft  have  been  in  fights— 

[Sir  W*  Grant.'^He  ftates  the  ground  of  his  opinion 
to  be,  rather  the  general  difpojition  of  the  fleet  and 
frigates,  than  their  a6lual  Jituation.  llii$  may  give; 
rile  to  a  very  material  diftin£tioh«] 

—It  muft  be  granted,  certainly,  that  the  general-bear- 
ing diftance  of  the  fleet  from  fliore,  or  rather  from  Cadi:^ 
light-houfe,  was  liable  to  great  fluctuations,  fome  of 
the  witnefles  for  the  adual  captors  ftating  it  to  tbe  at 
times  from  forty  to  fifty  miles,  whilft  thofe  for  the 
appellants  generally  date  it  not  more  than  from  three 
to  five  leagues.'  The  fpecies  of  fupport  which  the 
frigates  generally  might  derive  from  this  co- operation^ 
it  will  remain  with  your  Lordfliips  therefore  to  decide 
whether  eSedive  or  otherwife,  as  well  as  the  proportion 
of  credit  due  to  the  refpedive  wimefles.  But  the  part 
of  the  cafe  upon  which  the  appellants  are  moft  inclined 
to  rely,  is  the  unity  of  the  enterprize  in  which  all  thefe 
veflels  were  engaged.  This  muft  be  decided  upon  prin- 
ciple }  and  here  I  fliall  refer  your  Lordfliips  to  the  deci- 
fions  in  the  cafe  of  the  Harmonies  De  Boer^  and  alfo  in 
that  of  the  capture  of  the  ifland  of  rr/wV&rf(^2).  In  one  fc^p^^J^^^^^^ 
of  thefe^an  enterprize  in  which  part  of  the  fleet  feparated  ^'  ^^' 
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The         from  the  remainder,  for  a  time,  was  not  confidered  a  de* 
■  tached  fervice,  but  rather  an  extending  the  arms  of  the 

Jy/y  i%thj,     fleet  to  encreafe  the  ranp^e  of  its  operation';  while,  in 
the  other,  though  a  diflindion  was  judiciouily  made 
between  the  right  they  might  have  to  ihare  in  the  cap- 
«  ture  of  the  fhips,  and  in  the  capture  of  the  ifland, 

the  claimants  were  admitted  to  (hare  in  the  latter,  al- 
though they  had  fepaiated  from  the  main  fqu^dron 
which  reduced  t^c  ifland,  and  had  not  again  joined 
it  until  the  morning  on  \xhich  the  final  article^  of 
furrender  were  figned  ;  and  this  upon  the  principle^ 
that  they  had  been  originally  placed  under  the  orders 
bf  Adn  iral  Harvey  for  the  exprefs  purpofe  of  re- 
ducing this  ifland,  which,  b\\t  for  jullifiable  circum-* 
ftances,  they  would  hkve  afiifted  in  throughout,  and 
hence,  though  not  in  fight  at  the  moment  of  die 
firfl  dilpofition  difplayed  by  the  Governor  to  furrenderjj 
yet  their  fubfequent  junftion  entitled  them  to  (hare 
upon  the  general  principle  of  joint  enterprize  and 
co-operation.  In  oppofition  to  this  principle  I  only 
recoil^  a  folitary  cafe  which  may  be  cited.  In  this 
(«)  Lotis.        cafe,  the  Generoun  {a\  decided  in  May  iSej,  a  claim 

Was  made  on  the  part  of  hi$  M^jefty's  (hip  ^ueen 
CharlatfCy  to  (hare  in  a  prize  taken  near  Sicily  in  the 
Mediterranean,  in  confequence  of  having  given  in* 
telligence  refpefting  the  prize  to  the  aftiial  takers,  by 
which  nveans  (he  was  finally  captured.  The  allegation 
was  refufed,  as  it  appeared,  that  though  fuch  a  notice 
had  been  given,  the  veflTels  had  feparated  from  each 
other ;  and  the  ^een  Charlotte  had  been  at  no  time  after 
it  within  fifteen  leagues  of  the  captors.  In  this  inflancc, 
however,  there  exifted  no  previous  orders  for  a  union  of 
force,  no  common  objeft  of  affociation  or  co-operation.* 
Upon  principles  of  found  reafon  and  judicious 
policy,  it  is  highly  cjcpedient  to  (hut  out  litigation 

wher« 
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wl^ere  a  co^-operation  is  diftin£Hy  proved,  merely  on        T»»« 
the   circumftadce   of  the  veflels  thus   co-operating  \ 

not  being  in  light,  fince,  if  this  general  plea  be  often  7«/»'  ittb^^ 
fuccefsful,  it  may  induce  officers  of  fliips  to  ha- 
zard themfelves,  their  yeifels,  and  even  th^  whole 
co*operating  fleet,  by  endeavouring  to  make  captures 
out  of  fight  of  the  fquadron  to  which  they  are  at? 
Cached.  Confiderable  caution  is  therefore  neceffary 
in  admitting  this  plea^  particularly  when  it  is  confi* 
dered  what  an  cxtenfive  latitude  is  given  by  z&s  of 
the  Icgiflature  to  conftrudive  afliftance,  whether  con- 
fidered  as  encouraging  the  captors,  or  intimidating 
the  enemy.  In  this  cafe  there  really  exijfs  that  co» 
operation  and  affiflance,  which  the  rule  ot  conftru£H(te 
enlyfuppofes,  for  the  advantage  of  the  fervice,  probably 
to  exijl.  The  cruizing  of  the  fleet  outfide  the  harbour 
in  the  ofRng,  is  admitted  to  have  been  abfoiutely 
neceflary  to  enable  the  captors  to  obtain  this  prize,* 
and  therefore  mufl:  be  confidered  actual  co-operation* 
The  equity  of  the  cafe  even  requires  that  the  claim 
fliould  be  admitted  on  the  part  of  the  remaining 
blockaders,  who  were  equally,  if  not  more,  fubje£t 
to  the  harrafiing  inconveniencies  of  a  long  protra£te4 
fervice, 

0 

[Sir  W.  Grant.^-lt  feems  to  be  unnecefliary  to  infift 
farther  on  the  queflion  of  faft,  whether  the  fleet  were 
ia  fight.  This  part  of  the  cafe  f tands  upon  extremely 
defident  evidence,  and  is  principally  conje6luraK  The 
point  to  which  the  attention  of  the  Court  fhould  prin- 
cipally, if  not  exclufively,  be  direfted,  is  whether 
filch  a  cooperation  exifted  as^to  make  the  capture 
^  queflion  neceflfarily  dependent  and  confequent 
tb(reon.] 

Stfddart 


136  CASES  DETERMINED  IN  THE 

The  Stoddart  and  Harrifon  for  the  actual  Captors. — To 

^  prove  that  lucha  co-operation  did  notexiftat  the  time 

jyif  i8th,     very  little  will  be  neceflary  on  our  part.     Upon  the 
^       fa£bs  of  the  cafe  already  ftated,  as  confidered  fepa« 
rately  from  the  authorities  cited,  there  feems  to  re* 
main  little  doubt  that  the  capture  was  made  without 
any  co-operation  as  to  that  precife  objed.     llie  co- 
operation admitted  is  evidently  for  very  different  pur- 
pofes.     The  principle  upon  which  this  cbim  muft 
fall  to  the  ground  may  be  drawn  from  the  deciiion  of 
the  Judge  of  the  High  Court  of  Admiralty  in  the  cafe 
(rf)  Robinfor/s  of  the  Vrybctd  (a),  taken  in  the  engagement  between 
Kcpo,r.,  vol.  *.  Admirals  Duncan  and  De  Pointer.     The  dodrine  of 

Ih  XI* 

conflxudlive  ai&ftance  was  here  very  fairly  tried ;  and 
as  the  claimant's  (hip,  the  Vejial^  was  admitted  to  have 
been  fent  to  procure  the  affi  fiance  of  Admiral  Duncmn 
and  the  remainder  of  his  fquadron,  for  the  purpofc 
of  engagmg  the  enemy,  the  claim,  as  hx  as  it  de« 
pended  on  joint  enterprize,  may  be  fuppofed  equally 
admiffible  with  the  prefent ;  yet  here  the  allegtfttioii 
was  abfolutely  rejeded,  and  the  parties  not  jpermitted 
to  go  into  the  proof.  In  this  decifion  particular 
(i)Lords,i7io.  reference  alfo  was  made  to  the  cafe  of  the  Mars  {b% 

where  a  ftill  ftronger  claim  on  the  principle  of  joint 
enterprize,  as  well  as  co-operation,  was  rejeded.  In 
dired  violation,  then,  of  the  authority  of  this  Judge,  you 
are  now  called  upon  to  extend  the  efied  and  meaning  of 
conflrudive  affiftance,  fo  as  to  include  the  prefent 
claimants.  The  capture,  it  is  contended,  was  made  in 
compliance  with  the  order  of  EarlS/.  Vincent  to  continue 
the  blockade,  and  be  particularly  attentive  to  intercept 
all  enemy^s  vefTels  paiGng  to  or  from  the  Spanijh  Weft 
Indies  and  Cadiz,.  This  cannet  be  fuppofed  to  include 
the  detention  of  ^DaniJ^t^^  laden  with  prop^y  docu^ 

mentcd 


htGH  COtJRT  OF  APPEALS.  1^7 

r 

ihttited  as  neutral.     Such  was  the  pri^e.     This  order        The 
refers  not  to  her.     The  order,  or  rather  nouce,  by  Sir .^ 


John Ordcy  never  reached  the  captors :  it  therefore  for  ms     J^^^y  ^^^$ 
no  part  of  the  cafe.     In  the  cafe  of  the  Generoiix  {a), 
the  claim  of  joint  capture  was  fupported  qn  feveral  ^"^  *p*«**^ 
diftin£t  grounds— .-the  intelligence  given  refpefting  the 
pnze  to  the  aftual  captors,  conjoint  enterprize,  and 
aftual  co-operation.     The  fleet  had  been  fo  difpofed, 
that  the  enemy  with  her  convoy  could  not  poffibly 
get  into  Malta ;  and  means  were  ta^en  to  drive  th^fe 
veflels  into  the  hands  of  the  aclual  captors.     Thus 
thefe  Veflels  appeared  to  be  acting  under  the  fame 
<:ommander,  and  co  operating  for  a  fpecific  purpofe, 
of  which  the  claimants  were  the  abfolute  apprizers, 
yet  your  Lordfliips,  without  hefitation,  decided  againfl: 
the  admiflSbility  of  the  claim.     In  the  cafe  of  the 
Kinders  Kinder  (b) J  although  i\\t  Defiance  was  only  WLordf,iSc7. 
five  leagues  from  VAigle  at  the  time  of  the  c.ipture, 
which  was  made  without  chafe,  and  im  a  thick  fog,  the 
claim  was  alfo  confidered  without  fuflficient  foundation. 
In  the  Vrow  Conjlantia  (0,  decided  in  February  laft,  it  ^''  ^^'^•• 
was  held,  that  a  claim  to  joint  capture  could  not  be 
fiipported,  except  the  capture  arofe  out  of  theexprefs 
object  for  which  the  parties  had  been  aflbciated  or 
united.     As  far,  therefore,  as  authority  can  go,  the 
cbdm  of   the   prefent  parties,    admitting    the  ana- 
fogy,  is   already  decided  againfl:   upon  the  clcarefl: 
principle.     Upon  the  matter  of  fad  we  have  to  ob- 
ject, that  the  blockade  was  never  intendeu   to  be  a 
commercial  blockade.     With  refpeft  to  this  particular 
veffel,  it  is  faid,  however,  to  have  embraced  that  object. 
The  notice  mentioned  is  the  fole  proof  of  fuch  an  inten- 
**on.    Captain  Waller  does  not  admit  he  ever  received 
^y  indmation  of  this  intentiX.    Yet,  even  if  he  had, 
the  cafe  of  the  Generoiix  would  have  overthrown  any 

6  claim 
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The        claim  on  the  principle  of  previous  intelligence^  as  in  that 
KotDtTiEif.^  inftance  extraordinary  notice  had  been  given,  and  con- 


jmiy  iStbf  fiderable  co-operation  afforded.  A  falvage  intereft^ 
, ,  2^,  ,  which  is  mentioned  in  the  cafe  of  the  FrankUn  {a),  had 
iteportt,  ¥01. 4.  been  fet  up  by  a  Britijh  imp  on  the  arcumitance  of 
page  ISC*.         apprizing  a  Spanijh  veflel  (bound  from  New  Orleans  to 

BourJeawc,  and  ignorant  of  the  exiding  hoftilities)  of 
the  danger  (he  was  about  to  incur ;  here  your  Lordfhips 

(iTi  tiwtwro  ^feo^g^^  fi^  ^o  decide  again  ft  admitting  the  claim  (^)^ 
Admiralty,       on  the  authority  of  which  judgment  it  has  fincc  been 
— Li>rds|  ja^ '  held,  that  the  claim  of  military  falvage  cannot  be 
'  V^^       fuftained.     It  is  altogether  unneceflary  to  argue  this 
cafe  on  general   principles  of  policy  or  the  intereft 
of  the  fervice ;  it  muft  be  too  apparent,  that  to  admit 
thefe  claims  lightly  would  be  injurious  to  the  in« 
terefts,    deftructive   of  the  characteriftic  ari^our,  of 
the  navy,  and   productive  of  endlefs   futile  litiga^ 
tion.     There  would,  in  fuch  a  cafe,  be  no  end  to 
claims  of  this  defcription ;    and  the  Court  mighty 
with  equal  propriety,  extend  the  right  of  joint  cap- 
ture in  every  inftance  to  the  whole  collective  navy^ 
and  thus  take  away  the  ftrong  ftimulus  of  individual 
intcrcft,   which   it  has  hitherto  been    the    primary 
object  of  legiflative  enactment  to  excite  and  render 
fecure.     It  is  only  neceflary  to  add  the  circumftances 
attending  this  vcflel's  adjudication,  and  the  length  of 
,  time  which  afterwards  tranfpired  previous  to  any  claini 
introduced  on  the  part  of  the  appellants.  This  veflel  was 
carried  into  Gibraltar  immediately  after  the  capture^ 
and  reflored  ;  the  cargo,  on  further  proof,  was  con- 
demned.    No   claim  whatever  was   then   fet   up  of 
^  joint  capture,  although  the  whole  (lect  were  apprized 

of  ihe  intended  adjudication »  Nor  was  it  until  up- 
wards of  three  years  tfrcrwnrds  that  fuch  a  claim 
was  fet  up  by  the  fVarrior  and  Hector  as  having  been 

in 
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in  fight ;  and  more  than  five  years  after  that  this        The 
claim  was  introduced  on  the  part  of  the  fleet,  as     ^*°'^'^'^* 
jointly   co-operating.      Several,   however,    of  thefe    yw^iSth, 
l^ter  claimants  have  fince,  in  defpair,  withdrawn  ^     * 
thdr  claims.    Thefe  confiderations,    added  to  the 
firong  authorities  cited  againft  the  conftru£live  prin* 
ciple  contended  for,  will  no  doubt  fatisfy  your  Lord* 
iOiips  that  no  fuch  claim  can  fairly  be  maintained  on 
either  motives  of  policy  or  ftrid  equity. 

Swaby  in  Reply  dated,  he  was  willing  to  drop  alto- 
gether the  term  blockade  in  the  prefent  inftance,  and 
merely  denominate  it  a  fervice  whofe  principal  obje£t 
appeared  to  be  the  detention  and  bringing  up  of  all 
Tcflels  forexamination,in  which  all  the  feveral  claimants 
were  co-operating  by  exprefs  orders.  The  cafes  alluded 
to  were  not  analogous.     In  the  Vrybeid  the  claimants 
were  employed  on  a  detached  fervice.     In  the  Gene-^ 
rmix  an  order  had  alfo  been  iflued  for  a  detached  fer- 
we ;  the  body  of  the  fleet  continually  changing  day. 
after  day,  fo  that  no  -diflind  claim  could  be  fairly 
made  out  for  any.     In  the  El  Navarro^  the  claim  to 
£dvage  was  juftly  rejeded,  as  not   founded  on  the 
only  proper  and  general  ground  of  fuch  application 
fro  opere  ei  labore.    No  fuch  averment  could  be  there 
made  with  truth.  The  only  remaining  queflion  before 
the  Court,  therefore,  was,  whether  this  capture  was  a 
fcparate  fervice,  independent  of  the  purpofe  of  ge. 
ncral  aflbciation.    The  latenels  of  the  introdu6lion 
of  the  claim  for  the  remainder  of  the  fleet,  he  added, 
vas  merely  owing  to  the  inattention  of  the  perfon 
«ntnifted  with  that  charge. 

Judgment. 
Sir  JV.  Grant. — Upon  th^amhority  of  the  cafes 
^hich  have  been  cited,  a  principle  appears  to  have 

been   • 


iSo9* 


^4^  CASES  DETERMINED  IN  Tttt 

The ,  been  eftablKhed  perfefUy  juft  and  confident  with  thi 
^  interefts  and  welfare  of  the  fervice.  Where  a  capture 
jv^^itth,  is  ftridly  made  in  afTociation,  the  parties  fo  aflbdated 
fhall  be  admitted  to  Ihare«  We  are  now  called  upon 
to  extend  this  principle  to  a  very  confiderablc 
length  indeed^  and  give  an  extremely  vague,  conltruC' 
live  meaning  to  the  term  aflfociation.  We  can- 
not, however,  go  the  length  neceflarily  requifite 
to  include  the  prefent  claim.  There  certainly  appears 
to  have  been  a  joint  entcrprize  undertaken  between 
the  captors  and  the  appellants ;  but  this  was  exprefsly 
limited  to  a  precife  objeft,  namely,  a  military  blocks 
ade.  The  proceedings,  therefore,  in  the  Court  be- 
low turned  not  upon  a  breach  of  blockade,  but 
upon  the  queftion  of  property.  A  breach  of  block- 
ade was  not  imputed  to  her ;  (he  was  therefore  re- 
ftored  as  neutral  property.  The  cargo  alone  was 
condemned,  and  this  Upon  further  proof,  as  to  pro- 
perty folely ;  which  could  not  have  been  the  cafe^ 
had  the  coming  out  of  port  been  part  of  the  crime 
imputed,  for  in  fact  this  was  admitted  by  the  parties* 
The  fole  queftion  upon  which  this  cafe  muft  be 
decided,  and  which  has  therefore,  in  the  courfe  of 
tlie  argument,  been  principally  attended  to,  is  whether 
it  is  fufEcient  to  e/lablifli  a  right  to  (hare  on  the  part  of 
aiferted  joint  captors,  that  the  capture  Aiall  take  place 
during  the  time  of  a  joint  enterprize.  Upon  this  we 
are  decidedly  of  opinion,  that  it  is  not  fufiicient  sL 
joint  enterprize  (hall  exift  at  the  time,  except  it  e3t« 
prefsly  refer  to  the  capture  in  queftion,  or,  in  other 
words,  that  the  capture  grow  out  of  the  purpofe  and 
object  for  which  the  parties  have  been  united,  and  bd 
the  joint  produce  of  an  actual  co-operation,  and  the 
object  of  union.  We  therefore  comfirm  the  fentence 
appealed  from,  and  reject  the  claim  on  the  part  of 
the  remainder  of  the  fleet. 
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Before  the  mo  ft  Noble  and  Right  Horotirublc  the  Lords 
Commtjfioners  of  Appeals  in  Prize  C.rjfcr. 


LIITLE  Vv^lLLIAM,  Brown,  Miiftcr.  .Vo..i4rhi8o9. 

^T^HIS  vefie!  with  her  cargo  was,  0:1  the  zy\  No-  Blockade  cf  the 
'-jcriber  1S07,  condemned  by  the  JuLi;.;e  of  the  tionVhavinp  been 
High  Court  of  Admiralty  as  Hilling  in  wilful  violation  1^;^;;,^^^^^^^^ 
of  a  notification  of  Ilis  Majefty's  Principiil  Secretary  !*"; ''^^^^^  ^ "j^^ 
of  State,  iffued  on  the  nth  March  1807,  declaring  rcrjjctting the 
the  rivers  Elbey   IVifer,  and  En:s  in  a  fhite  of  block-  u^kldc. 
ade.     From   this  fcntencc  the   manv-r,   claimant   of  f;;;;ili';;d^to'^ 
the  fliip  for  Jacob  Sperry  of  Philadelphia^  and  Georzc  ^^t"^,^!"  ^^^. 

^  *         '^  ,      ^  *      artual  intention 

Salkcld^  Merchant  of  London^  claimant  of  the  cargo,  ©f  tha  BA^iur 

,  c   r  \      A  '  1  in  approaching  fo 

as  the  property  ot  leveral  Amcnean  merchants,  ap-  dofciy  the  inouth 
pealed  On  the  21ft  November  1808  the  claim  of  J?*^*;^^ 
William  Lyman  Efq.  Conful  General  of  the  United  ;"f!"*!**"*^ 

r    ji  1  •!  •      1    r         in*  Hilhod.     Ship 

States  of  Ameriea^  was  exhibited  for  the  ihip  and  cargo  and  carigo  re- 
as  American  property.     An  appearance  on  behalf  of  bms  ^dem^ 
the  captor  was  accordingly  given,    and  the  appeuls  '"*^"^*^  ****** 
affiled  for  fentcnce. 

YouL  JL  Dallas 


cour«k 
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The  Dallas  and  Jennerfor  the  Captor. — ^The  fentence  af 

"vviLiiAM.     condcmination  paffed  on  this  veflel  and  cargo  in  the 


~ court  below  appears  to  have  been  grounded  as  well 

ot  24t^i  09.  ^pQj^  ^^  numerous  culpable  inconfiltencies  in  the  oral 

and  documentary  evidence  exhibited  in  the  caufe,  as 
upon  that  eftabhflied  principle  of  general  law  fo  re- 
peatedly recognized  by  an  uniform  feries  of  decifions 
both  in  this  and  other  courts  of  prize,  that  no  neutral 
fhall  be  permitted,  after  having  been  apprized  gene- 
rally of  the  exiftence  of  a  blockade,  to  fail  to  the 
mouth  of  the  blockaded   port    for    the  purpofe  of 
afcertaining  there  whether  fuch   blockade   adually 
exifts.     Were  fuch  a  praftice  permitted  the  imme« 
diate  confequences  would   be,  that   neutrals   would 
be  too  flrongly  induced  to  forget  moral  obligation 
in  the  profpeft  of  increafed  advantages  arifmg  £rom 
a  trade  with  interdicted  ports,  and  that  a  fyftem  of 
fraud  and  artifice  would  be  reforted  to  for  the  pur- 
pofe of  eluding   the    vigilance  of  blockading  fqua- 
drons,  and  flipping  into  fuch  ports  in  the  darkne& 
of  the  night,  or  under  other  circumftances  favourable 
to  a  fimilar  defign.     The  mailer  ftates  in  his  flepofition 
that  the  deftination  of  this  veflel  was  for  Hamburg 
unlefs  that  port  were  blockaded,  in  which  cafe  flie  was 
to  proceed   to    ToTDiingen.     The  mate  and    feamen 
examined   fay,  only,  that   they  had  been   informed 
by  the  mafl:er  that  fuch  \^'as  her  deftination.     Thi$ 
circumftance  certainly  induces  fufpicion,  as  the  let- 
ters on   board  are   all  found  direftly  addreflfed  to 
perfons  refiding  in  Hamburgh  and  the  veflel  herfelf  is' 
configned  to  Mr.  Vogel^  a  merchant  of  that  city.     One 
of  thefe  letters  mentions  that  the  writer  (one  of  the 
ihippers  of  this  cargo)  "  learns  with  great  regret  that 
^^  a  blockade  has  been  impofed  by  the  Englijh  cm  the 

"  rivers 


•-^« 
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^  rivers  EJbe  and  We/er,  as  it  is  probable  they  will  not         Th© 
*^  relax  in  purfuing  this  mode  of  retaliation  for  a  con-     wiluam. 

*'  fiderable  length  of  time.*'     No   doubt  therefore • 

exifts  that  the  parties  were  acquainted  witli  the  exift-  -^o^a4th,i8o?. 
cnce  of  the  blockade,  and  even  with  the  probability 
of  its  condnuing  much  longer  than  after  the  arrival  of 
this  veflel  in  Europe.  In  the  preparatory  examination 
of  the  mafter  he  does  not  fcruple  to  ftate  that  the 
t^'hole  of  the  papers  on  board  relating  to  the  fhip  were 
delivered  up  to  the  captor  after  the  capture ;  yet  in  his 
fubfequent  afBdavIt  in  fupport  of  the  claim  he,  alluding 
to  a  certain  letter  to  be  found  in  the  p:ip-rs  in  tliis  ' 

caufe,  purporting  to  be  the  letter  of  inftruftions  from 
the^wncr  Sperry  to  him  rcfpefting  the  management 
and- conduct  of  the  fliip,  avers  that  he  received  this 
letter  from  Sperry  at  tlie  time  he  commenced  this 
vo)'^ge ;  that  it  was  on  board  when  the  capture  was 
made,  but  that  he  did  not  deliver  it  up  with  the 
other  fliips  papers,   conceiving  it  uiiueceflar)'  fo  to 
do.     This   mulh  be   confidered  an   infrancc   of  the 
groffeft  fraud  in  an  experienced  mafter.     Upon  tliis 
imperfect  evidence  the  judge  ordered  the   caufe   to 
{land  over  in  order  to   give  time   to  the  mailer  to 
explain  the  nature  of  the  inftrudUons  he  liad  received 
with  refpeft  to  the  place  at  which  the  cnquir}-  v/as  to 
be  made,  relative  to  the  aftual  blockade  of  the  river 
Elbe.   Two  affidavits  were  int'oduced;  The  firft  fwoni 
by  the  mafter,  in  wlacJi  lie  depoft\"^,  that  he  liad  on 
two  former  voyages,  vvirh  a  linuJar  coniing.:ut  defti- 
nation   to  Hamburgh    if  not   blockaded,  failed   with 
orders  to  obtain  the  neceiTary  inform:ition  as  to  the 
blockade  of  the   Elbe  at  Heligoland^  where  he  was 
under  the  neccffity  of  calling  at  all  events  for  a  pilot 
diat  being  the  only  place  for  procurmg  one  cither  for 

La  the 
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Thf         tlie  Elbe,  the  We/er,  or  the  Eyder,  as  the  infurancef  is 

I  IT  I'LC 

William,     othcrwlfc  void  in  cafc  of  accideiit,   fuch  navigation 
being  confidered  pilots  water.     In  both  thefe  voyages 
he  proceeded  to  Heligoland^  near  which  he  fell  in  with 
Britijh  cmifers,  which,  after  indorfing  his  papers,  per* 
niitted  him  to  proceed  to  Tonningen^  Hamburg  being 
then  alfo  blockaded :  And  referring  to  the  letter  of 
inftruftion  before    mentioned,   wherein   the   owner 
wTites,  "  if  you  fhould  afcertain  and  obtain  permiffion 
"  to  proceed  to  Hamburg  from  the  cruifing  veffel  at 
*'  the  entrance  of  the  Eydcr^  you  will  pleafe  proceed," 
he  depofes  that  he  believes  the  fame  arofe  from  the 
owners  having  been  informed  at  Philadelphia^  (where 
it  was  generally  known  5it  the  time  of  the  Little  Wil- 
Ha?jCs  departure  from  thence,)  that  leave  had  been 
given  by  one  of  His  Majefty*s  fliips  forming  the  block- 
ading fquadron  to  the  American  fhip  Temperance  to 
proceed  to  Gluckfiadt^  a  DaniJ}^  town  on  the  Elbe^  not- 
withftan  ding  the  blockade  of  the  faid  river.   He  believes 
it  was  his  owners  intention  that  he  fhould  firft  proceed 
to  Heligoland  for  the  purpofes  mentioned,  nor  fhould 
he  have  attempted  to  proceed  to  Hamburg  unlefs  he  had 
received  information  there,  that  no  danger  would  there- 
by be  incurred,  and  that  the  blockade  had  been  relaxed 
or  difcontinueJ :  his  courfe,  he  obferves,  whether  to 
Hamburg  or  Tonnifigen^  was  the  fame  until  he  arrived  at 
Heligoland^     The  fecond  affidavit  is  made  by  Sperry^ 
the  owner's  brother,  who  ftates  therein,  that  being  at 
Hamburg  on  the  commercial  concerns  of  hi«  brother^ 
he  received  advice  that  this  veiill  v/ould  fhortly  fail 
for  Tonningcn  \  whereupon  he  began  to  prepare  a  re- 
turn cargo  ibr  her,  which  he  difpatched  partly  by 
land  and  partly  by  water  to  Tcnningcn^  where  it  re- 
mained 
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nwined  until,  being  difappointed  by  the  veffel's  not         ihe 
arriving  at  Tonningen^  he  put  thefe  goods  on  board     William. 

other  American  veflels.    No  veflel  in  which  Jliis  brother — 

was  concerned  had,  dunng  its  contmuance,  attempted 
to  violate  the  blockade  of  the  Elbe^  and  from  infpeft- 
ing  his  brother^s  letter  he  ftates,  he  is  perfedly  fatif- 
fied  it  was  his  brother's  intention  to  dired  the  mafter 
to  proceed  to  Tonningen^  unlefs  he  (hould  learn  at  the 
mouth  of  the  Eyder^  from  any  EiigUJ}^  veflel  cruizing 
there,  that  the  blockade  of  the  Elbe  was  raifed ;  and 
that  finally,  in  all  the  various  fliipments  his  brother 
had  made  to  that  part  of  Europe^  no  veflel  in  which  he 
had  any  concern  had  ever  broken  the  blockade  of  the 
Elbe. — On  this  parol  and  written  evidence  the  court 
below  having  maturely  deliberated,  condemned  the 
(hip  with  her  cargo  as  failing  to  a  port  in  blockade 
with  intent  to  afcertain  at  the  mouth  of  the  blockaded 
port,   whether   fuch  blockade  in  fad  exilled.     The 
propriety  ofthisfentence  will  appear  from  a  review  of 
the  evidence  exhibited  in  the  caufe.    For  a  confiderable 
time  the  mafter  admits  he  had  been  engaged  in  fuperin- 
tending  different  veflTels  in  which  the  owner  of  the  fJiip 
in  queftion  had  laden  goods,  all  wliich  veflcls  he  admits 
failed  with  fimilar  contingent  dellinations,and  continued 
to  profecute  that  deftination  until  they  were  warnc-d  by 
Brifijh  cruizers  not  to  attempt  to  enter  the  Elbe.     The 
prefent  voyage  is  admitted  to  be  the  third  of  the  kind ; 
and  there  can  be  little  doubt  entertained,  from  the  per- 
feverance  difplayed  in  this  fort  of  uncertain  defl:ina. 
tion,  that  had  circumftances  proved  favourable  in  any 
of  thefe  voyages,  the  mafter  would  have  endeavoured 
to  defeat  the  intention  of  the  blockading  fquadron, 
and  confulted  the  fecret  wiflies  and  obvious  intereft 
of  the  proprietor.     The  principle  of  law  with  refpecl 
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The         to  blockaded  ports  is  perfectly  well  defined  nn  J  gene- 
WiLLiAM.      rally  underftood.     On  this  principle  any  vc-Xcl  failing 

'^^ ■   from  one  Eirropcmi  port  to  another,  knowuig  It  to  be 

*  in  a  ftate  of  blockade  at  the  time  of  lior  departure, 
%vouH  neceflarily  be  fubjedl  to  condemnatioji :  A  ret 
laxation  of  this  principle  has  been  confidered  expe* 
dient  as  to  American  veflels,  on  account  of  their  cx^ 
treme  diftance  from  the  feat  of  war,  and  the  hnpoflir 
bility  of  obtaining  immediate  information  of  the  adlual 
ftate  of  the  Ports  of  Europe  at  the  tifiie  of  fetting  fail. 
They  are  therefore  permitted  to  proceed  with  a  con- 
tingent defUnation  for  fuch  ports.  But  it  has  always 
been  held  that  the  maftcr  muft  procure  that  informa- 
tion with  refpeft  to  the  aftual  exiftence  of  the  blockade 
which  is  neceflary  to  regulate  his  determination  before 
he  arrives  at  the  mouth  of  the  port  fuppofed  to  be  in 
a  if  ate  of  blockade.  Ai\d  every  deviation  from  thi$ 
judicious  and  neceflary  reflraint  impofcd  on  veHeU 
failing  with  contingent  deftinations  has  been  uniformly 
punHhod  by  condemnation.  It  is  further  required, 
that  in  all  contingent  deftinations  the  fliip^s  papery 
muft  fairly  and  explicitly  ftate  the  contingency  itfelf* 
The  firft  fail  to  be  coiiiphiined  of  in  this  cafe  is,  that 
there  has  not  been  a  fair  difclofure  of  her  deftination 
in  the  fliip's  pnpers.  In  the  inftrudions  the  veffel  is 
conlTgned  to  Vo^el^  refidiiig  at  Hamburgh  and  the 
mafter  direded  to  afcertain,  from  the  cruizing  veffel 
at  the  mouth  of  the  Eyder,  whether  the  blockade  in. 
faft  exiited,  and  alfo  to  obtain  permillion  to  enter  the 
Elbe  if  blockavled.  On  the  face  of  thefe  inftruftioiis 
therefore,  it  will  evide?uly  appear  the  mafter-was  to  do 
that  which  hi  point  of  law  he  could  not  do  without 
fubjeding  the  velld  to  condemnation ;  fince  the  crui2&? 
ing  veffel  meiitioned  can  mean  no  other  than  one  of 
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the  veffels  engaged  in  mamtaining  that  blockade.  That         The 
fuch  was  the  intention  of  the  owner  is  diftinftly  to     \v\luam. 


be  inferred  from  the  affidavit  of  his  brother  Frederick 
Sperry^  to  whom  this  veflcl  was  in  part  intended  to  have 
been  configned.     This  affidavit,  though  introduced  for 
the  purpoie  of  explaining  favourably  the  inftrucbions 
to  the  niafter,  admits  the  faft  that  the  enquiry  was  to 
have  been  made  at  the  mouth  of  the  blockaded  port. 
And  notwithftanding  the  mafter's  pofitive  and  reiterated 
aiTertion  that  it  was  abfolutely  neceffary  he  fhould  call 
at  Heligoland  for  a  pilot  as  well  as  to  obtain  every  poffi- 
ble  intelligence  refpefting  the  actual  flate  of  the  port  of 
Hamburgh  the  affidavit  of  Mr.  F.  Sperry  makes  no  men- 
tion whatever  of  this  aflerted  ncceffity  for  touching  at 
Heligoland^  though  all  parties  muft  have  been  a\vare 
how  extremely  material  it  might  prove  to  eftablifli  this 
point.  The  letter  of  the  ©wner  to  Vogel  cannot  but  have 
confiderable  weight  in  deciding  what  was  the  intended 
deftination  of  this  veffel.     In  this  letter  he  configns  to 
his  care  the  intereRs  of  the  veffel,  and  in  exprefs  terms 
mentions  that  all  paffengers  from  Hamburg  to  Phila^ 
delphia  fhall  pay  at  Hamburg  each  30  guineas,  adding 
**  the  whole  primage  of  5  per  g  from  this  to  Hamburg 
**  you  will  pleafe  to  pay  the  captain,  and  from  Ham- 
**  burg  here  he  is  to  have  a  fimilar  allowance  on  the 
**  whole  freight  payable  here."     Upon  the  admiffion 
therefore  of  the  claimant  and  others  equally  intcrefted 
in  the  fuccefs  of  this  voyage,  it  muft  be  inferred  that 
Ae  real  deftination  of  this  veffel  v/as  for  the  port  of 
Hamburg^  with  an  intention  to  elude  the  blockading 
iquadron  if  poffible,  or  if  unfuccefsful  ni  this  attempt, 
me  was  through  conftraint  alone  to  alter  her  courfe  for 
Tonningen.     No  fatisfaftory  excufe  or  apology  can  be 
•offered  by  the  owner  for  the  inftruftions  which  he  liim- 

J-  4  felf 
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The        fclf  gave  to  the  mafler,  fince,  were  it  actiutlly  the  inten^ 
Vi'luam.     f^on  of  tl:e  owner  that  fuch  enquiry  fliould  have  been 


"  made  at  llcUgoIund^  there  would  have  been  in  this 

or.24th,i  09  ij^{i-.5i,^j3»  Roneceflity  for  the  veffel's  bearing  up  ibr  the 

Elbe.  All  uncertainty  would  have  been  removed  before 
flic  had  proceeded  fo  far  on  her  voyage,  and  afting  upon 
the  authentic  information  to  be  derived  there,  no  danger 
could  have  arifen  to  the  vefl'el  had  it  been  in  the  con- 
tempkition  of  her  owner  to  profecutc  a  legal  and  jufti- 
fiable  voyage.  With  refpecl  to  the  claim  interpofed 
by  the  American  conful,  it  is  prefumed  no  fuch  claiia 
can  now  be  argued,  as  it  will  be  found  to  refer  to 
various  documents  not  now  before  the  court,  but 
which  have  been  very  irregularly  introduced  along 
with  the  papers  in  this  caufe,  and  printed  in  the  form 
of  an  additional  appendix. 

Adams  ftated  that  he  had  bc*en  applied  to  on  the  part 
of  the  Conful  of  the  American  Government,  to  fupport 
a  claim  for  tliis  fhip  and  cargo  as  the  property  of  AmerU 
can  citizens.  The  papers  alluded  to  had  been  intra* 
duced  for  the  purpofe  of  authorifmg  and  fupporting  this 
application. 

B'j  the  Court. — All  thefe  difFerent  goods,  together 
vn\h  the  veflTel  itfelf,  have  been  each  fpecifically  claimed 
as  the  property  of  various  individuals.  No  other  claim 
can  therefore  be  heard  with  refpcft  to  this  property. 
It  feems  rather  as  if  the  claim  were  neceflary  for  the 
'  purpofe  of  fanftioning  the  introdudion  of  thefe  papers 
very  irregularly. 

Arnold  for  the  claimants. — It  is  a  ftriking  feature  in 
the  prefent  cafe,  that  this  vcflbJ  being  captured  off  the 

^tart 
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Staff  Pointy  nothing  can  be  urged  againft  her  except  a        th? 

LlTTL 

William. 


poffible  intention  to  defeat  the  purpofes  of  the  blockade.      Ljtth 


On  this  prefumpdon,  which  is  certainly  one  that  fhould 
not  be  lightly  taken  up,  the  whole  argument  for  the  A"«*»4«i^iSoj. 
captor  is  founded.     The  peciiliar  fituation  of  neutrals  in 
the  neighbourhood  of  the  riv&s  Elbe  and  IVc/er  during 
different  periods  of  the  war,  has  fiimilhed  a  principle 
upon  which  the  orders  of  His  Majefty  in  coimcil  refpeft- 
ing  fuch  neutrals  have  ul'ually  proceeded,  and  upon 
which,  no  doubt,  the  court  will  now  be  difpofed  to  aft 
with  refpeft  to  the  vcffel  claimed.   Several  of  the  orders 
iffued  at  various  periods  during  the  prefent  war  relative 
to  the  blockade  ofxheE/bc  ftate  each  as  a  preamble,  that 
fuch  order  has  been  confidered  neceffary  on  account  of 
the  occupation  of  die  neighbouring  towns  and  the  banks 
of  this  river  by  the  enemies  of  Great  Britain.     Thefe 
orders  for  a  blockade  have  been  temporary,  and  in 
general  withdrawn  as  foon  as  the  caufe  ceafed  and  the 
French  troops  withdrew  from  the  fliores  of  that  river. 
No  intention  therefore  appears  on  the  part  of  His  Ma- 
jefty to  reftrict  the  trade  of  Hamburg :  'No  fiich  objeft 
was  in  the  contemplation  of  any  of  thefe  prohibitory  or- 
ders,  and  we  find  that  the  merchants  of  Hamburg  were 
permitted  notwithftanding  to  carry  on  their  trade,  Hfo* 
&r  as  it  did  not  interfere  with  the  dired  purpofe  of  the 
blockade*    Even  this  reftridion  was  removed  when 
t}ie  caufe  ceafed ;  but  as  foon  as  it  recurred,  the  blocks 
ade  was  renewed  and  made  to  include  all  the  ports  from 
thefe  rivers  to  the  harbour  of  Breji.     Yet  even  in  pur* 
fping  this  rigqrous  fyftem  with  refpgcl  to  the  trade  of 
thefe  neutral  cities,  ^  modificadon  or  relaxation  took 
place  which  removed  all  unneccflary  reftraints,and  from 
the  frequent  inftances  difplayed  of  a  difpofition  on  the 
part  of  Hjs  Mjy efty 's  Qoyemment  (o  fwvg^  thefe  4if* 

jreflfed 
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Tht         trefled  people,  there  can  be  no  doubt  entertained,  that 
WiLLMM.      could  their  trade  be  carried  on  in  any  other  way  that 
might  be  pointed  out,  which  fhould  not  have  interfered 


jrMr.a4th»itof.  ^^  ^i^g  known  purpofes  of  Great  Britain  for  cutting 

oflF  the  refources  of  the  enemy,  fuch  mode  of  carrying 
on  their  trade  would  have  been  permitted,  if  not  pro- 
tefted  and  encouraged  by  this  countrj'.  This  well  known 
relaxation,  which  permitted  the  communication  between 
thefe  towns  along  the  Flats  or  Watten,  naturally  leads  to 
this  inference  amongft  others,  that  for  an  American  to 
continue  his  connedtions  vnth  Hamburg  was  not  thought 
inconffftent  vsrith  the  general  views  of  Great  Britain^  or 
hoftile  to  the  purpofeg  of  the  blockade.  The  cafe  of  the 
claimants  cannot  therefore  be  injured  by  admitting  that 
like  general  mtme  of  their  trade  was  direft  to  Hamburgh 
and  that  in  the  prefent  inftance  it  was  their  intention  to 
have  entered  theport  of //^;»iz/;^  though  aftually  block- 
aded, had  any  fafe-conduft  or  permiflion  been  granted 
by  perfons  authorifed,  as  they  had  been  uiformed  was 
the  cafe  when  a  fimilar  application  had  been  made  by  the 
American  fhip  Temperance^  for  permifSon  to  proceed  to 
Gluckftadt  on  the  fame  river.  The  circumftance  of  the 
veffel's  being  configned  to  Vogel^  refiding  at  Hamburgh 
cannot  fairly  be  faid  to  induce  a  fufpicion  that  her  defti* 
nation  was  abfolutely  for  that  city.  It  feems  to  have  been 
tlie  intention  of  the  parties  to  have  innocently  traded 
with  their  accuftomed  confignee,and  fhould  the  veffel  be 
ultimately  obliged  to  enter  the  port  of  Tonningen  the 
concerns  of  thefe  parties  would  probably  have  been  aa 
judicioufly  managed  as  by  a  confignee  at  Tonningeny 
fince  the  diftance  between  thefe  towns  is  inconfiderable,- 
and  the  communication  frequent.  The  g^ieral  rule 
of  blockade  has  been  fairly  laid  down,  and  the  except' 
tiop  in  hyomoi  American  neutrals  feems  to  be  founde4 
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on  the  increafed  hanilfhip  they  muft  labour  under  were        rm 
no  contingent  deftindiion  permitted,  as  from  their  ex-     w/ll ia2^ 
treme  diftance  from  the  feat  of  war  the  blockade  muft  *$ 

laft  longer  as  againft  them  than  European  neutrals,  nor     '"'•*4^^*"P 
could  they  ever  avail  themfelvcs  of  thofe  frequent  (hort 
interruptions  of  the  blockade,  of  whofe  commence- 
ment they  could  only  be  apprized  at  the  moment  they    -  f 
had  concluded.  To  obviate  the  numerous  frauds  which 
it  was  apprehended  might  be  refortcd  to,  were  the  per- 
nriffion  to  fail  with  a  contingent  deftination  not  accom- 
panied 'wath  definite  rules  for  the  purpofe  of  obtaining 
accurate  information  as  to  the  ftate  of  the  port  fuppofed 
in  a  flare  of  blockade,  it  is  required  that  veffels  of  this 
defcription  Ihall  make  enquiry  and  afcertain  the  ftate  of 
fuch  port  at  afafc  and  permitted  placc^  and  in  a  fafe 
and  permitted  manner ;  ard  to  (hew  that  they  enter-l'^ 
tain  no  difpofition  to  elude  the  blockade,  it  is  particu-        4|      .  ^5/ j^ 
larly  neceflary  that  fuch  enquiry  (liall  not  be  attempted^                  W 
to  be  made  at  the  mouth  of  the  blockaded  port.    This 
reftriclion  is  confined  to  the  mouth  of  the  port  block- 
aded and  to  the  blockading  fquadron  as  at  its  mdiith ; 
and  when  it  is  required  th;\t  neutrals  are  not  to  enquire 
of  the  a£kual  ftate  of  a  port  fuppofeil  to  be  :n  blocka 
at  Its  mouth,  it  is  not  intended  to  make  the  enq] 
of  the  blockading  fquadron  in  itfelf  unlawful,  or 
fufficient  caufe  for   the  condemnation  of  the  veffcl. 
Circumftances  might  arife  to  render  this  almoft  im- 
avoidable,  orat  leaft  perfeftly  juftifiable;  for  it  can- 
not be  contended,  had  the  blockading  fquadron  been 
Uown  off  by  ftrefs  of  weather,  or  been  compelled  on 
any  other  account  to  leave  that  particular  ftation,  and 
during  fuch  ceffation  of  any  aftual  blockade  this  veflel 
fiad  fell^  ift  with  the  fq^uadron  and  made  this  enquiry, 

.     that 


« 


>a4th,z8o9* 


^ 
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7^        that  It  would  involve  her  in  any  criminality  or  fubje^ 
^Sluam.     ^^  ^^  condemnation. , 

On  the  particular  circumftanccs  of  this  voyage  it  is 
neceflary  to  obferve,  no  concealment  appears  to  have 
been  attempted.  The  views  and  wiflies  of  the  parties 
are  difplayed  with  more  than  ufual  candour  and  expli- 
dtnefs.  It  is  admitted  the  general  courfe  of  their  trade 
was  for  Hamburgh  and  that  fuch  would  have  been  their 
wifh  in  this  inllance,  had  not  untoward  circumftances 
prevented  it.  The  private  letters  found  on  board,  and 
all  the  bills  of  lading,  mention  her  deftination  to  Ton- 
ningen.  This  is  alfo  found  in  the  letter  of  inftruftions 
which  it  has  been  faid  was  intentionally  and  fraudu- 
lently concealed.  The  maftcr  difclaims  any  fuch  in- 
tention, and  in  this  he  is  entitled  to  fome  credit,  fince 
me  might  eafily  have  fuppreffed  it  altogether,  had  he 
^  confidered  its  produfUon  injurious  to  the  claim  made. 
^'  ^he  fair  inference  is,  that  he  aded  ignorantly  ih  ne- 

^  gle£ting  to  deliver  it  up,  for  this  letter  is  perhaps  the 
beftpoflible  document  in  the  cafe  to  prove  the  real  inten- 
tion of  the  principal  owner,  to  be  perfeftly  confiftent 
with  the  neutral  charafter.  Mr.  Sperry  there  writes, 
*'  I  wifh  you  to  proceed  with  all  poffible  difpatch  for 
^'^onningen^  and  on  arrival  forward  my  letter  ^fr  ex- 
ii^^prefs  to  Mr.  C.  T.  Vogel^  Hamburgh  to  whom  you 
**  are  configribd,  &c.  If  you  Ihould  afcertaih  and 
*'  obtain  permiffign  to  proceed  to  Hamburg  from  the 
*'  cruizing  veffels  at  the  mouth  of  the  Eydcr^  you  will 
**  pleafe  proceed,  but  on  no  accoimt  attempt  it  unlefs 
*'  you  are  well  affured  the  blockade  of  the  Elbe  is 
^*  raifcd."  The  mafter  by  not  at  firft  prefenting  this 
letter  evidently  betrays  no  great  anxiety  to  give  a 

favourable  colour  or  complexion  to  his  cafe,  fine* 

ther^ 
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there  cannot  poffibly  be  any  more  fatisfaftory  proof      ^^ 
exhibited  of  the  upright  intention  of  the  owner.     In     William. 
confequence  of  the  claim  made  by  the  mafter  for  this  ^ 

veffel  as  the  property  of  Mr.  Sperry,  all  the  papers 
which  could  be  adduced  in  its  fupport  were  anxioufly 
fought  for,  and  this  letter  was  voluntarily  introduced 
by  the  mafter,  who  in  his  affidavit  ftates  that  he  con- 
fidered  it  unneceflary  to  produce  it  at  the  time  of  the 
capture,  probably  confidering  it  rather  as  a  private 
communication  between  his  owner  and  himfelf  than  a 
fhip's  paper.  This  may  be  attributed  to  an  error  in 
judgement,  (for  erroneous  it  certainly  is,)  but  (hould 
not  be  deemed  an  omiflion  deliberately  refolved  upon 
for  the  purpofes  of  fraud. 

From  the  annexed  affidavits  it  is  to  be  colleded  that 
the  ufual  cultom  of  the  trade  has  been  to  call  at  fli?//- 
goland  and  take  a  pilot.  That,  as  connefted  with  the 
infurancc  of  the  velTel,  it  was  aT)foIutely  neceffary  to 
fecure  the  owner  againft  fubfequent  accidents.  Here  it 
was  probable  he  would  be  provided  \nth  fuch  informal- 
tion  as  might  remove  all  doubt  from  his  mind  refpefting 
the  courfe  he  (hould  purfue,  whether  for  Tcnningen  or 
Hamburg.  It  appears  however  to  have  been  under- 
ilood  by  all  parties,  tliat  he  fliould  as  he  approached  the 
Eyder  afcertain  from  any  Brifijh  veffel  cruifmg  there, 
whether  he  might  obtain  permiffion  to  enter  the  Elbe 
from  the  commander  fuppofed  to  be  upon  that  ftation, 
as  fuch  permillion  had  before  been  granted  to  the  Ame^ 
rican  Ihip  Temperance :  To  pafs  the  Eyckr  was  necef- 
fary :  Therefore  any  enquiry  made  there  was  perfeftly 
lawful,  and  fo  it  muft  have  been  had  even  the  veffel  of . 
wliich  it  was  intended  tlie  mafter  (hould  have  madejthe 
enquiry  at  the  entrance  of  the  Eydcr  been  one  of  the 
fquadron  blockading  the  river  Elbe.    The  circumftance 

of 


m 
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The         of  her  being  at  the  entrance  of  the  Eyder  would  have 
'WiLixAM.     rendered  any  fuch  enquiry  by  a  veffel  bound  for  TgH" 
fungen  perfedly  legal. 


Mv»a4ii>9t8o9. 


By  the  Court. 
Sir  John  Nichol. — It  has  ever  been  my  wifh  to 
avoid  as  much  as  poffible  all  interruption  of  counlel  in 
the  courfe  of  argument ;  but  in  the  prefcnt  in  (lance  it 
will  not  be  confidered  immaterial  to  theintereftsof  the 
parties  to  obfervc,  that  from  the  letter  of  inllruftions 
itfelf,  which  I  now  hold  in  my  hand,  and  have 
perufed  with  attention,  it  appears  the  enquiry  is 
direfted  to  be  made  of  the  cruizing  velfels  off  the 
Eyder ^  not  the  cruizing  vefi'el.  It  is  put  in  the  plural, 
whilft  in  the  court  below  it  is  obfervable  it  was  taken 
to  be  in  the  fingular,  and  a  coniklerable  part  of  the 
argument  turnod  upon  this  affi'uipticn.  There  is  a 
want  of  accuracy  in  the  hand- writing,  wliich  to  a  cafual 
obferver  might  leave  it  doubtful  whether  it  were  the 
lingular  or  plural,  but  from  comparing  this  termina- 
tion with  other  fimilar  ones,  I  am  clearly  of  opinion 
it  was  intended  for  the  plural.  This  may  perhaps  fhape 
the  question  more  favcmrably  for  the  prefent  argument, 
and  perhaps  ferve  to  fhew  that  it  was  not  in  the  con- 
templation of  the  claimants  the  mafter  fhould  make 
the  inquiry  off  the  mouth  of  the  blockaded  port. 

,A.  Dallas. — The  direftion,  however,  is  confined  in  the 

one  cafe  or  in  the  other  to  the  cruizing  veffel  or  veffels 
on  that  particular  ftation.     It  remains  therefore  with 
the  Court  to  determine  how  far  fuch  an  intention  may 
*  affed  the  intereft  of  the  claimants,     'Tis  certain  the 

cruizing  veffels  off  the  Eyder  cannot  be  at  the  fame 
ttfue  considered  one  of  the  blockaders  off  the  Elbe^ 

*  6.  fine* 
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fince  one  is  diftant  from  the  other  twenty  miles,  yetj|      liT^» 
might  be  one  of  the  (hips  employed  on  that  ftation  for     williav. 
the  exprefs  purpofe  of  the  blockade  of  the  Elbe.    For  ' 

it  is  not  the  circumftance  of  enquiry  at  the  mouth  of  ^' 
the  blockaded  port  which  folely  fiirniflies  the  principle 
upon  which  condemnation  fhould  enfue.  Taking  the 
inftrudtion  therefore  in  the  plural  number,  it  will  be 
advifeable  to  examine  with  a  confiderable  degree  of 
caution,  whether  the  mailer's  former  experience  of 
the  manner  in  which  this  blockade  was  ufually  con- 
ducted, might  not  have  led  him  to  attempt,  under  the 
prefent  vague  inftrudlions,  what  he  muft  be  aware  wat 
in  itfelf  perfectly  illegal  and  inconfiflent  with  the  neu- 
tral charafter, 

Stephen  alf of orihe  Claimants. — On  all  queftio^s  of 
fraud  the  attention  of  the  court  (hould  be  particularly 
drav.Ti  to  the  invefligation  of  what  may  be  the  aftual  inte- 
reft  of  the  parties.  When  it  is  the  intereft  of  the  parties 
to  do  that  which  is  in  itfelf  legal,  and  aflbrted  to  have 
been  intended,  all  fufpicion  of  intentional  fraud  fliould 
be  removed.  At  leaft  it  muft  be  in  candour  admitted 
that  there  exift  no  mducements  for  fraud,  but  every 
inducement  to  the  contrary.  In  reference  to  the  pecu- 
liar nature  of  the  blockade  of  Hamburg  it  may  h%. 
remarked,  that  there  has  Aot  at  any  period  exifted  the 
fame  ftrong  inducements  to  violate  this  as  to  violate  the 
blockade  of  other  ports.  All  poflible  allowances  were 
conftantly  made  for  the  inevitable  diftrefs  of  thefe  neutral 
cities,  relaxations  were  made  in  their  favour,  and  a  very 
confiderable  trade  permitted  to  be  carried  on  in  an 
indireft  "way  acrofs  the  Walten.  The  only  objedk  a 
neutral  merchant  could  have  in  view  by  directing  a  ; 

yeSA  to  elude  the  blockading  fquadron  and  enter  the 
£lbe  would  be  to  obviate  the  neceility  of  the  fubfequent 

interior 
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The      ■  werior  nangarion,  which  was  the  only  mode  permittetl 
wn^wllr;     ^^  ^^  conveyance  of  the  cargo  into  the  river  E/bey 
—- —— —  had  the  mafter  continued  his  courfe  to  Tonningen.   The 
Xbr.i4th,  1809.  temptation  is  therefore  comparatively  trifling,  and  in- 
adequate to  the  riik  and  danger  likely  to  be  incurred. 
^  Such  has  been  the,  beneficial  eflfeft  of  this  relaxation  that 

there  are  hardly  any  inftances  wherein  this  blockade  has 
been  broken.  And  when  the  diftrefled  ftate  of  thefe 
mei'chants  is  taken  into  confideration,  whofe  interefts 
have  thus  been  facrificed  to  the  Britijh  belligerent  rights, 
all  poflible  indulgence  fhould  be  given  them  in  per- 
mitting thefe  fpecies  of  contingent  deftinations,  and  no 
rigorous  rule  of  interpretation  (hould  be  applied  to 
letters  of  inftruftion  refpefting  thefe  voyages,  when  f6 
many  circumftances  confpire  to  make  thefe  inftru£lions 
loofe  and  indefinite.  In  the  cafe  of  the  Bet/y,  Good^ 
(•)  I  Rob.  Rep.  bue  (a),  the  lefs  rigorous  rule  of  conftruing  the  inftruc- 
^^  lion   given  was   adopted,    and   the   vefl'el    reftored, 

though  failing  under  circumftances  nearly  fimilar. 
Tonningen  had  during  this  period  become  an  entrepot 
or  fpecies  of  warehoufe  for  the  trade  of  Hamburg. 
There  was  no  confumption  for  the  various  goods  dailj 
landed  in  that  port.  Hence  the  greater  neceflity  ex- 
ifted  for  the  owner  of  this  veflel  to  require  that  the 
mafter  fliould  make  all  poflible  enquiry  to  afcertaift 
whether  he  might  fafely  enter  the  better  market ;  for 
had  the  blockade  been  removed  previous  to  his  arrival 
in  Tonningen^  his  fituation  would  be  peculiarly  unfor- 
tunate to  find  himfelf  pent  up  in  Tonni?igen  without  a 
hope  of  a  market,  whilft  others  had  availed  themfelves 
of  an  opportunity  it  was  alfo  equally  his  intereft  to  im» 
prove.  Indeed,  in  the  prefent  cafe,  the  claimants  are 
entitled  to  much  more  confideration  from  the  court 
than  in  that  of  the  Betfy }  for  at  the  period  of  time  ia 
which  this  voyage  was  undertaken,  the  malter  knev 

X  that 
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that  he  durft  not  enter  a  Britijh  port  to  make  any         The 
enquiry  according  to  the  enaftment  of  the  Berlin  de-     williau. 


cree,   which   profcribed   any  fuch  entry  under  the  '" 

fevereft  penalty.  The  infhuftions  were  founded  on  "'*^*^"^^ 
a  twofold  coiitinfrency,  either  a  ceflation  of  the  block- 
ade, or  a  perniiilion  j^ranted  to  enter  notwithftanding 
its  continuance.  Upon  the  poffibility  of  either,  it 
was  bur.  fair  and  iufl  the  neutral  merchant  fhould  cal- 
culate,  for  the  latter  had  been  known  to  occur  in  dif- 
ferent inilances,  both  with  rcfpecl  to  the  port  of 
Havre  and  Hamburg.  AVhcther  the  contingency  were 
expreffed  in  the  bills  of  lading  or  only  in  the  other 
papers  fo;uid  on  board  is  perfectly  immaterial,  fmce 
from  the  nature  of  this  voyar;e  it  appears  fhe  mud 
necefiarily  arrive  firfl  at  neiitral  territory,  which  is  all 
that  IS  required  to  faiidion  her  r.Kiking  the  enquiry. 
The  ftricc  meaning  of  the  reicriction  conc-jrning  the 
place  at  wliich  enquiry  may  be  le^rally  made  feems 
to  amount  to  this,  that  no  ncutial  veficl  ihall,  on 
pretence  of  making  fuch  enquiry,  be  in  a  place 
where  othcrwife  ihe  was  not  entitled  to  be.  If  fpeak- 
ing  to  a  Britijh  cruizer  in  thofe  feas  be  criminal,  foe 
the  purpofe  of  afcertaining  the  f;\6t,  the  natural  infer- 
•  ence  mufl  be,  that  fliculd  no  information  be  obtained 
in  the  neutral  territory  on  the  fubjecl,  a  vefic-1  mufl 
proceed  abfolutely  for  the  port  fuppofed  in  blockade  at 
the  hazard  of  capture  and  condemnation,  or  dired  ior 
the  otlser  port,  U:t  its  difbnce  be  what  it  may  beyond 
that  into  which  it  might  perliaps  liave  entoi'ed  with  fafety 
had  its  real  ftate  been  afcertained.  A  continent 
deftination  would  in  this  inftance  be  deprived  of  almoft 
all  its  advantages.  It  has  been  argued  that  a  veflel  thus 
circumflajiced  has  no  right  to  proceed  to  enquire  in  a 
more'diftant  port  of  the  aftual  fituaticii  of  a  nearer 
Vol..  L  M  port 
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The        port  fuppofed  to  be  in   blockade.     Where  is  thi» 
Wi^MAM.      aflumed  principle  to  be  found  ?     No  fuch  rule  exiils* 
Nor  uould  it  be  confident,  fmce  the  aft  of  the  veflel's 


jvb».j4th,i8o9.  proceeding  Ixyond  the  port  proves  moft  diftinftly  that 

fhe  had  no  intention  to  enter  it,  unlefs  flie  fiiould 
firft  afcertain  it  might  be  done  without  hazard.  The 
fufpicion  of  any  intention  to  violate  the  blockade  is  in 
this  cafe  removed,  and  the  indrudions  delivered  to 
the  mailer  appear  to  point  out  lo  him  that  line  of 
conduft  in  purfuing  which  it  was  fuppofed  he  mufl 
have  afted  with  the  ftricieft  propriety.  If  a  doubt 
can  ftill  be  entertained  on  the  nature  and  tendency  of 
thcfe  inllrucUons,  the  parties  it  is  prefumcd  will  be 
permitted  to  introduce  furtlier  documents  in^  ex- 
planation. 

Dallas  in  reply. — In  queflions  of  fraud  the  fame 
inference  is  to  be  drawn  from  the  proof  of  an  inten- 
tion to  commit  :is  from  the  ailual  commillion  of  the 
fraud  itfelf.  The  intention  here  is  to  be  coUefted  from 
the  various  circumf lances  of  this  particular  voyage.  It 
has  been  admitted,  firft,  that  this  veflel  could  not  en^ 
quire  at  the  mouth  of  the  blockaded  port;  and 
fecondly,  that  fhe  could  not  fail  under  a  contingent 
deilination,  if  that  contingency  were  concealed  or 
endeavoured  to  be  concealed,  without  hazarding  her 
condemnation.  On  thde  admilfions  the  prefent  cafe 
may  eafily  be  decided.  If  the  deftination  of  a  veflel 
be  fuppreflbd  it  has  generally  induced  fuch  fufpicion  as 
led  to  her  condenmation,  or  at  lead  to  exclude  the 
owner  from  giving  any  explanation  in  juftification  of 
her  delinquency.  The  cafe  of  the  Betfy  differed  from 
this  in  the  material  circunidance  of  the  didin£fc  and 
explicit  avowal  of  the  deftination  in  contingency.       j 
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Hef^  the  fame  indulgence  cannot  tlierefore  be  extended,         Tha 
for  the  uioft  material  document  to  prove  the  contin-     wi^Zuam. 
gent  dcilination  was  for  fome  time  fuppreffed.     The 


uiafter  can  take  no  great  credit  to  himfetf  for  its  volun-  -^<'»-»4th,i8c> 
tary  production  at  lalt,  fince  it  has  been  introduced^for 
the  purpofe  of  making  out  a  cafe  for  the  claimant,  and 
ftouid  in  every  point  of  view  be  looked  upon  with 
fufpicion.     To  direft  any  enquiry  to  be  made  of  a 
blockading  fquadron  off  a  port  in  blockade  is  in  effedl 
to  enquire  at  the  mouth  of  that  port,  whether  the  en- 
quiry is  made  or  not,  and  muft  be  followed  by  all  the 
legal  confequences  refulting  from  an  adtuiU  enquir)\ 
Here  then  it  muft  be  confidered  that  this  veflel  made, 
or  would  have  made  fuch  enquiry ;  for  by  the  mouth 
of  the  port  blockaded  is  meant  not  only  the  portion 
of  fea  inclofed  between  the  extreme  points  of  land, 
but  with  a  more  extended  latitude,  that  fpace  or  line 
in  which  veiicls  ufually  cruize  for  tb.e  purpofe  of  in- 
tercepting veiTels  either  going  in  or  out  of  the  port. 
The  cafes  of  the  Sj^cs  and  Irene  includes  the  principles  PfHi;ifoii,jTol 
upon  which  this  cafe  muft  be  decided ;  in  the  judg-  ' 
ment  upon  tliefc  cafes  the  learned  Judge  lays  it  down 
exprefsly  in  reference  to  jifnerican  veffels  failing  under 
contingent  deftinations,  that  "  the  neutral  merchant 
*'  is  not  to  fpeculate  on  tlic  greater  or  lefs  probability 
**  of  the  termination  of  a  blockade,  to  fend  his  veffels 
**  to  the  very  mouth  of  the  river,  and  fiiy,  if  you  do 
*•  not  meet  witli  the  blockading  f^rce  enter — if  you 
**  do,  aik  a  warning  and  proceed  eirewhere ;"  and 
referring   to  the   indulgence  extended  to  Americans 
durin'T  the  laft  war,  permitting  veffels  to  fail  from 
America  with  a  contingent  deflination,  which  contin- 
gency was  to  be  regulated  by  the  information  they 
fliould  receive  on  arriving  in  Europe  j  he  adds,  "  But 
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Thfi  **  in  no  cafe  was  it  held  that  they  might  fail  to  the 

William.  "  mouth  of  a  blockaded  port  to  enquire  whether  a 

■  *'  blockade,  of  which  they  had  received  previous  for- 

A'.,.i4ih.xjo9.  u  nj^i  jjojic^^  ^^  lljll  j^^  exiftence  or  not.     The  aft 

is  to  be  taken  as  completed  by  the  attempt.  If  the 
owners  are  innocent  they  mull  in  law  be  bound  by 
"  the  indifcretlon  of  their  agent.'*  And  fo  cxadly 
fimilar  are  the  infiirudlions  given  in  the  prefent  cafe 
and  in  thofe  of  the  Sfcs  and  IrcNc^  that  the  terms  of  the 
judgment  applying  to  the  particuhj  and  minute  cir- 
cumftances  of  thofe  two  cafes  are  ftrikingly  applicable 
to  the  prefent,  where  the  learned  Judge  adds,  *'  this 
*'  is  not  a  cafe  of  perfons  fufl'ering  merely  by^he 
*'  indilcretion  of  their  agent.  The  owners  here  are 
*'  direftly  implicated  by  the  inftructions  which  they 
I  ''  themfelves  liave  given."     Such  an  authority  mull 

prefs  with  peculiar  weight  upon  the  Court,  when  the 
exaft  ilmilarity  of  the  circumftances  of  thefc  cafes  is  fo 
ftrikingly  apparent.  The  juftification  wliich  has  been 
attempted  upon  the  principle  of  the  rellridlions  impofed 
on  American  vefl'els  from  entering  the  ports  of  Great 
BriUi'm  by  the  Berlin  decree  cannot  poflibly  be  ad- 
mitted, fmce  any  fuch  admiffion  would  have  a  direft 
tendency  to  gl/e  efi'eft  to  the  hoftilc  mcafures  of  the 
rnemy. 

The  Court  pronounced  for  the  appeal,  and  leave 
v.as  given  to  bring  in  affidavits  to  explain  the  inftruc- 
tioas  givfJi  by  the  owner  to  the  maf ier. 

Dallas  fuggefted  that  leave  ftiould  alfo  be  given  ta 
i  the  captors  to  offer  any  explanation  upon  the  fubjeS. 

If  the  owners  intention  could  be  proved  by  the  captors 
to  be  criminal,  he  contended  coudcnmation  fhould 

follow. 
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follow.     Nor  was  it  immaterial  to  afccrtain  whether         The 
the  veflel  ftutioned   oft'  the  Ejder  were  adually  one     wilaiau. 
of  the  blockading  fquadron. 


JVor.34th,i8o9u 


By  THE  Court. 

SirWiM.  Grant.— I  cannot  fee  that  any  material 
confequt-nce  would  refult  from  any  further  inveftiga- 
tion  on  that  particular  point.  The  doubt  now  exifting 
in  our  minds  arifos  upon  the  ambiguity  of  the  inllruc- 
tions  to  enquire  of  certkiin  veJfcU.  To  direft  the  en- 
quiry to  be  madt?  off  the  Ejder  appears,  under  the 
peculiar  circuniilances  of  this  blockade  to  be  fafr  and 
unattended  with  any  fufpicion  that  fraud  Wi:S  intended. 
Irts  upon  that  part  of  the  inftrucUons  which  relates  to 
the  cruizing  veflTels,  or  veffel  as  it  was  taken  in  the 
court  below,  that  wo  aro  anxious  to  obtain  more  com- 
plete information.     Here  the  ambiguity  refts. 


1 

The  atteftations  oi  Jofeph  Mic/jael  znd  Edward  Kil*  Jim.  15th  1810. 
Icy  of  Philadelphia^  mariners,  were  produced  in  court, 
ftating,  that  they  had  been  long  acquainted  with  the 
courfe  of  trade  to  the  rivers  Elbe  and  Eyder ;  that  vef- 
fels  in  either  of  thefe  voyages  were  delivered  on  their 
arrival  off"  Heligoland  to  the  Helgoland  pilots,  and  by 
them  to  the  river  pilots  of  the  Elbe  an:  I  Eyder  \  that 
Britijh  cruizcrs  are  frequently  met  vvith  on  t^e  weft 
iide  of  Heligoland^  near  to  the  ifland,  which  are  not 
of  the  blockading  fquadron,  when  Hamburg  is  block- 
aded. That  Heligoland  was  confidered  tht  entrance 
of  the  Eydcr^  and  all  vcffels  muft  fteer  for  it  proceeding 
^ther  to  the  Elbe  or  Eyder. 
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,(5^  CASES  DETERMINED  IN  THE 

Th«  To  thefe  atteftations  was  added  that  of  the  owner 

Wi"iAM.      Jcicoh  Sperry^  declaring  the  only  inftrudions  given  to 
.  the  mailer  were  thofe  contained  in  the  letter  formerly 

jfft.  ajth,  x8ia  mentioned.  It  was  his  intention  the  vcflel  fliould  pro- 
ceed for  Tonningeny  unlefs  the  niafter  fliould  learn, 
not  from  report  or  rumour  but  from  Britijh  cruizing 
veflels  (not  of  the  blockading  fquadron  of  the  Elbey) 
that  the  blockade  had  been  rciricved ;  refoning  for 
corroboration  of  this  atteftation  to  his  letters  to  his 
brother  and  the  mafter,  in  which  he  writes  that  this 
veflel  was  to  proceed  to  Tonningcn  unlefs  the  blockade 
of  Hamburg  fliould  be  raifed  and  occafion  a  change  of 
voyage.  Copies  of  feveral  other  letters  were  adduced 
from  his  letter  book  to  the  fame  effed,  ftating  that  her 
deftination  was  for  To?iningcn. 

Sentence, 
Upon  thefe  additional  proofs  the  Court  pronounced 
for  the  appeal,  condemned  the  appelLmts  in  die  cofts 
of  both  courts,  and  reftored  the  fliip  and  cargo. 


DISPATCH, 


i 
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DISPATCH,  M'Kever.       ,  ivc.  7th,  1809. 

'Tp'HIS  American  veffcl,  captured  on  a  voyage  from  Biociwdc  of  ^rr- 

Philadelphia  with  a  contingent  defUnation  to  Bre-  Jhat  nn^l^'wlvet 

men  if  not  blockaded  bv  a  BriUlh  fquadron,  had  been  vvhii'.aiiniii.mi 


h 

the 


raftered  by  a  decree  of  the  High  Court  of  Admiralty,  i^n  •'.:•.<:  of  th 

From  which  fentence  an  appeal  was  profeculcJ  I*y  the  oitir-Kortfor 

captor  Charles  Chant  efq.  couimaiidcr  of  the  private  ^i,^^."  ./„'i  X^, 

Mo  of  war  Betfy.  P;V-"'  '"^''^.^ 

cU»fe  in  ■  •.plicit 

Arnold  for  the  OiL-ncrs, — This  vcflll   failed  under  m  which W  en- 
charter  party  for  the  port  of  Bremen  in  June  1807,  S  tri^^ml'^de 
fubfequent  to  advices  received  by  her  owners  of  the  Ja^^^Ji^^^J!*. 
blockade  of  that  port  by  the  Brifijh  (a).     Notwith-  «in"3"ce.  Ovci^ 

,     '  .  .  .       ■   ruled.  It  being 

ftanding  fuch  infonnation,  the  owners  in  coniunclion  afcenaned that 
with  the  merchant  to  whom  the  veflel  had  been  char-  whVif -"n'ots 
tered.for  this  voyag-e,  calculating  on  the  probability  of  curedl^T^cw'T 
a  ceffation  of  the  blockade  prior  to  the  arrival  of  the  the  ii.ruwuce  of 
veffel  at  her  deliined  port,  concurred  m  the  expediency  that  h.iriKmr,wM 
of  giving  her  a  contingent  deflination,  fo  that  ftiould  the  tor  "huis  to "" 
portof  Bremen  continucin  a  ftate  of  blockade  on  arriving  Ap^ji,",?"'^^ 
in£«ro^r,themalter  had  ordersj  to  make  the  river  Jahde^  d*-'"**^  «» c«^ 
or  even  Tonningeny  (houkl  the  blockade  extend  to  the 
Jahde.     The  proof  of  property  is  admitted  to  be  fatif. 
factory.  The  fole  queftion,  therefore,  upon  which  the 
Court  will  have  to  exercife  its  judgment  will  be,  whether 
this  veffel  was  at  the  time  of  capture  in  the  prolecution 
of  a  legal  voyage.  A  queftion  which,  from  the  peculiar 
circumftances  under  which  this  voyage  w^as  undertaken. 


(ii)  See  Notification  of  jJfjri'A  II  th,  1807. 
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The         it  Will  not  be  very  difficult  to  decide,  efpecially  when 
,  it  is  recollected  how  ftrongly  applicable  the  arguments 

iv--.  7th,  1SC9.   and  principles  fo  fuccefsfiilly  laid  down  in  the  cafe 
;'.;  Vz^z  141.     of  the  Utile  William  (a)  are  to  the  fituation  in  which 

the  refpondents  are  now  placed.    The  juftice  and  necef- 
fity  of  permitting  to  American  veflels  a  more  extended 
latitude  with  refpeft  to  a  contingency  of 'deftinption  are 
fufficiently  obvious ;  and  as  the  conducl:  of  the  owners 
in  this  cafe  will,  upon  examination,  be  found  ftrictly 
confonant  with  the  fpirit  of  this  relaxation  in  favour  of 
neutrals  fo  cut  off  from  immediate  intercou^fe^\^th  the 
feat  of  war,  or  intelligence  with  refpccl  to  the  changes 
which  fo  frequently  occur  in  the  operations  of  the  bel- 
ligerent powers  of  Europe^  this  court  will  doubtlefs  be 
equally  difpofed  as  the  court  below  to  grant  them  all 
the  benefit  which  it  was  intended  the  fair  neutral  (hould 
derive  from  this  relaxation  of  the  ftrid  principle  of  na- 
tional law.  In  the  conduct  of  the  refpondents  as  well  as 
the  fliip's  papers  and  the  owners  inftruftions  every  thing 
IS  charafterillic  of  candour  :md  integrity.     The  charter 
party  made  between  the  owners  and  Mr.  Wotbcrfpoof?^ 
who  hvid  undertaken  to  provide  the  veflel  with  freight, 
both  in  the  outAvard  and  return  voyage,  difclofes  the 
contingent  deftination  of  the  vcfTcl.     The  goods  ladea 
by  different  fhippers  are  indifferently  dcfcribed  in  the 
refpeftive  bills  of  lading  as  going  to  Bremen  or  the 
Jahde.     The  letter  of  inftrudions  to  the  mafler  fpeci- 
fically  points  out  the  "contingent  deftination  as  well  as  the 
circumftanccs  which  were  to  regulate  that  deftination. 
The  great  object  of  the  different  parties,  who  it  feems 
all  concurred  in  the  expediency  of  thefe  precautions, 
appears  to  be  a  defire  to  place  their  goods  under  the 
management  of  a  particular  houfe  at  Brcjueiiy  to  which 
they  had  been  fijongly  recommended  as  fafe  and  fit 

perfons 
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perfons  to   become  the  confignees  of  their  goods.         The 
Whether,  therefore,  the  veffel  put  into  Bremen^  the     ^'"*^^»- 


Jabde^  or  even  Tonningeriy  where  it  was  decided  (he  D§e.  jth,  1^09, 
Ihould  unload  her  cargo  did  the  blockade  of  wliich 
they  had  received  advice  extend  to  both  the  former 
ports,  this  defirablc  objedb  would  have  probably  been 
effefted,  as  the  diftance  is  not  very  confiderable  be- 
tween them.     Under  thcfe  circumftances  the  judge  of 
the  court  below  on  the  firft  hearing  thought  proper  to 
dired  enquiry  to  be  made  as  to  the  verbal  communi- 
cations or  inllrudions  the  mafter  might  have  had  on 
this  particular  fubjedl  with  the  Ihippcr  or  owners  pre- 
vious to  his  departure  for  Europe.     An  affidavit  was 
in  confequence  admitted,  in  which  the  madcr  ftated. 
That  before  the  formal  and  rr^gular  charter-p;uty  was 
figned,  information  was  received  at  Philadelphia^  that 
the  Wefer  was  blockaded,  whereupon  there  were  feve- 
xal   confultations  between  TAv.VVethcrfpoon   and    the 
owners  of  the  ftiip,  refpefting  the  iritended  voyage, 
in  which  it  was  confidered  that  the  blockade  might  be 
xaifed  before  the  (hip  arrived  in  Europe^  and  it  was 
therefore  agreed  that  the  (hip  (liould  go  to  Bremen^ 
if  not  blockaded,  but  othervvife  to  the  river  Jahde ; 
upon  which,  the  mafter  obfervcd,  that  the  Jahde  mi;^ht 
be  alfo  blockaded,  and  wiiliing  to  know  what  he  (hould 
do  in  that  cafe,  Mr.Wether/poGn  replied,  that  fuch 
blockade  was  highly  improbable,  but  that  if  it  did  take 
place  he  muft  go  to  Tonningeriy  and  it  being  alfo  re- 
quired how  it  (hould  be  afccrtained  whether  the  Wefcr 
continued  to  be  blockaded,  the  mafter  obferved,  a^ 
the  feet  was,  that  he  muft  at  all  events  go  to  HeligO" 
land  for  a  pilot,  and  that  he  (hould  there  afcertain  the 
fa3:,  and  ad  accordingly ;  it  was  perfeclly  underftood 
between  himfelf  and  the  other  owners  of  the  faid  (lup^ 

and 
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The         and  Mr.  Wcthcrfpoonj  that  the  faid  (hip  was  to  proceed 
^  diredl  to  HcHgo/and  for  the  puipofe  of  taking  a  pilot. 


■-7ih,i8e7,    and  afcertaining  whether  or  not  the  IVcfer  continued 
under  blockade ;  and  that  in  cafe  fuch  blockade  had 
been  raifed  he  was  to  proceed  to  Brcmaij  but  other- 
wife  he  vcas  to  enter  the  river  JahJc ;  from  the  time 
the  flilp  failed  from  Philadelphia^  and  at  the  time  of 
the  capture,  it  was  his  fixed  intention  to  proceed  to 
Heligoland  J  and  if  he  then  learnt  that  tin*  blockade  of 
the  Wcfcr  was  raifed,  to  proceed  to  Bnmcn,  but'other- 
wife  to  tlie  river  Jahde ;  before  commencing  the  voy- 
age in  queftion  he  had  made  many  enquiries  refpecling 
the  navigation  of  the  North-Sea,  of  various  mailers  of 
American  fliips   then  in  Fhiladclphhi^  iiud  who  had 
been  accuflomed  to  fail  to  Bremen^  Hamburgh  and  ths 
neighbouring  ports,  who  invariably  told  him,  as  he 
verily  believes  the  faft  to  be,  that  it  was  neceiTary  for 
ftips,  whether  bound  to  the  W€fci\  the  Elbc^  or  the 
Fydcr^  or  to  any  other  intermediate  port,  to  mal;.e 
Heligoland^  and  there  to  pjocure  a  pilot ;  and  that  he 
ihould  not  have  attempted  to  have  approached  the 
mouth  of  the  IWfcr  without  taking  a  pilot  from  Hcli^ 
goland ;  as  he  undtjrftood  and  believed,  if  any  American 
ihip  ihould  attempt  to  enter  without  fuch  pilot  and  be 
loft,  the  infurance  would  be  void,  inafnmch  as  fuch 
navigation  was  confidcred  as  pilot's  water.     This  affi- 
davit appeared  to  account  for  the  conduct  and  inten- 
tions  of  the  parties  interefled  in  fo  fatisfaftory  a  man- 
ner that  the  judge  decreed  the  fliip  and  cargo  fhould 
be  reftored.     From  the  documents  therefore  already 
fuccefsfuUy  fubmitteJ  by  the  refpondents  in  this  caufe 
in  the  court  below,  it  is  contended  tb.at  the  legality  of 
the  voyage  in  which  this  veifel  was  engaged  is  fatif- 
fciclorily  proved,  the  appeal  ?Jtogcthcr  groundlefs  and 

vexatious* 
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vexations,  and  that  the  fentence  of  the  court  below         ti» 
(hould  therefore  be  affirmed  with  cofts.  " 

Dallas  and  Jenner  for  the  Captor.— It  will  be  ma- 
terial to  examine  In  what  particular  refpefts  this  cafe 
und  tucA  of  the  Little  Williujn  agree,  and  in  what  they 
are  difiinvllar.     They   are  both   vcfl'els  failing  from 
America  to  Europe^  about  the  fame  time,  and  under 
well-grounded  apprehenfions  of  finding  certain  ports 
to  which  they  generally  direfted  their  courfe  of  trade 
in  a  ftate  of  blockade,  and  finally,  were  detained  by 
virtue  of  one  and  the  fame  order  of  council,  which  in 
fkft  diiL'ncKy  proclaimed  the  Eibe^  the  Wefcr^  and  the 
Ems  all  in  ftridl  blockade.     So  far  the  cafes  are  alike. 
The  diftinftions  between  them  in  otlicr  refpefts  are 
cffential.     In  favour  of  the  prefent  claim  it  is  argued, 
that  the  contingent  deftination  is  difclofcd  in  the  fhip^s 
papers  and  letters  on  board,  whereas  in  the  cafe  cited 
the  private  letters  on  board  differed  from  the  (hip's 
papers  as  to  the  aflerted  contingency  and  induced  fuf- 
picion  that  Ihe  intended  to  violate  the  blockade.     In 
this  inftance  it   is  prefumed  the  prefent  cafe  has  a 
fairer  claim  to  candour  and  is  lefs  equivocal.     It  muft 
however  be  apparent  the  cafe  of  the  Little  William  has 
a  feature  of  integrity  which  the  prefent  does  not  poflels. 
In  the  inftruclions  given  to  the  mafter  the  place  and  t!ie 
perfons  of  whom  the  enquiry  refpecling  the  exiftence  of 
the  blockade  was  to  be  made  were  exprefsly  pointed  out. 
Here  the  contingency  alone  is  difclofed  and  every  thing 
elfe  indefinite,  no  doubt  for  the  purpofe  of  covering  the 
fraud,  fhould  the  vefiel  be  detefted  entering  the  very 
mouth  of  the  blockaded  port.     No  direftion  is  j;iv  n  to 
enquire  of  any  particular  veffels  navigating  thofe  feas. 
The  advantage  to  be  derived  fiom  leaving  tilings  in  this 

ftate 
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cThe         ftate  of  uncertainty  was  obvious,  and  it  is  therefore 

^  only  juft  to  fufped  that  this  advantage  was  in  contem- 

lg^i.;th,i8o9.    plation  of  thofe  who  fo  ftudloufly  avoid  mentioning 

*  that  which  would  ncceffarily  be  the  firft  queftion  pro- 

pofed  by  the  mafter  after  a  contingent  deftination  had 
been  agreed  ujfon.     Upon  this  point  of  law  iflue  ap- 

,  pears  now  to  ba  joined,  and  there  can  be  little  hefita- 

tion  in  coming  to  this  deciiion,  tlut  it  is  not  competent 

to  a  veffel  to  fail  from  an  Afiierican  port  to  Europe  on 

a  contingent  deftination  with  a  previous  knowledge  of 

•Igp*  a  blockade  defaSlo^  without  difolofing  in  exprefs  terms 

/••  where  it  is  intended  enquiry  Ihall  be  made  to  ;ifcertain 

*  the  faft ;  as  it  muft  be  made  in  the  co:(rJc  of  the  voyage, 

the  intended  mode  of  afcertaining  this  material  circum- 
ftance  fhould bea prominent  feature  inakiter  of  inftruc- 

'  ./    tions.     The  rule  of  law  is  pofitivo  that  it  muft  not  be 
made  at  the  mouth  of  fuch  port.     By  your  Lordfliips* 
decifioft  in  the  Little  William  it  fecms  it  is  not  neceifary  it 
i>        fhould  be  made  during  the  profecution  of  her  voyage 
up  the  channel  in  a  Britijh  port,  although  it  would 
appear  at  leaft  a  convenient  rule  that  it  fliould  be  fo. 
From  this  general  rule  and  the  principle  eftabliflied  by 
the  judgment  in  that  cafe  it  becomes  more  ncceflary  to 
'^v^jequire  that  the  plan  fliall  be  diftinftly  pointed  out  by 
,.*.  Ae  inftruftions,  in  order  to  provide  againft  any  poflible 
fraud  and  artifice.     The  fafts  of  the  cafe  alfo  are  fuch  as 
muft  tend  to  heighten  the  fufpicion  of  intended  fraud.  In 
the  preparatory  examination  the  mafter  only  ftates  that 
he  was  fteering  for  Bremen^  to  which  the  fliip's  courfe 
was  at  all  times  directed.     No  mention  is  made  that 
he  was  fteering  for  Heligoland ;  of  his  actual  intentron 
to  call  there  we  can  know  nothing  except  by  inferring 
that  the  fame  courfe  fervcd  for  both.     This  amounts  at 
moft  to  a  bare  poflibility  that  his  evidence  of  fuch  inten. 

txoa 
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tion  mav  be  co-re£t.    In  the  atteftation  of  the  mafter    _  The 
(which  it  IS  obfeiTuble  was  not  introduced  a^  evidence 


un6\  Novemhr^  three  months  after  the  capture  and  ifec.7th,x8of. 
two  after  the  fir  ft  hearinT  of  the  caufe),  he  depofes, 
that  he  had  made  enquiries  of  fome  American  mafters 
of  velP^ls  :f  it  were  not  generally  the  cuftom  for  vef- 
fels  nouDd  to  thofe  rivers  to  call  at  Heligoland  for  a 
pilo:.  The  neceflity  of  calling  there  does  not  appear 
at  iill  imprefil'd  upon  his  mind ;  it  is  rather  to  be 
irferreJ  ho  confidered  it  optional.  The  affidavit  ad- 
mits rii.ar  it  v.'iis  probable  the  port  of  Bremen^  or  e%'en 
the  .  *uhde^  might  continue  in  a  ftate  of  blockade,  and 
that  I  he  parties  had  the  moft  complete  and  fatisfaftory 
intelligence,  previoius  to  the  voyage,  of  the  rigour  of 
this  blockade,  is  proved  from  one  of  the  letters  found 
on  boiird,  in  which  an  American  merchant  deeply 
rejL^rets  that  the  A/lafjtic.  a  veflel  bound  from  Pbila* 
dclpkia  to  the  Wcfcr^  or  if  blockaded  to  Vcrut  on  the 
Jdbde,  had  been  warned  ofFthe  JVe/er,  and  perhaps  had 
not  been  permitted,  as  the  writer  conjeftures,  even  to 
attempt  entering  the  Jiikde  ;  in  confequence  of  which 
the  mailer  had  actually  fiiiled  for E?igla?id^  from  whence 
he  had  written  for  frefli  inftructions  to  his  owners  in 
Ph:la'klphia.  The  knov/lcdge  of  thcfe  facts  fliould 
have  bound  th^  parties  to  have  directed  enquiry  to  be 
miid'j  Ht  oncv*  in  fome  BritiJIj  port,  or  at  le:\ft  to  deter- 
xn'uc  pre-^iielv  the  plact^  at  \v!iich  it  fliould  be  made. 
Adi.iL  iu\^,  therefore,  all  I'lai  \vjS.  bnen  c:i:iblif!ied  by 
former  d'.c^^'^.onii  as  to  tho  l':.\n^al!ty  or  coiitingent  voy- 
ages, ftil]  the  prefent  muft  be  h'^ld  an  exception  to 
cai\s  in  general.  In  thv^  Little  lVillia?n  (he  owner  ap- 
pears t».  have  been  aware  of  what  fliould  be  done,  and 
complied  with  that  which  is  required  by  law,  but  was 
not  fufficiently  accurate  in  point  of  phrafe  j  he  \^^as  there* 

fore 
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Th«         fore  confidered  entitled  to  the  benefit  of  farther  proof. 

^^^^ 1.   Here  although  the  owner  muft.  be  confidered  equally 

Jhc.jxh,  1809.   aware  of  his  duty,  he  ne^^kds  it  altogether,  evidently 

becaufe  it  would  not  favour  any  fchenie  cf  chan<re  of 
inteniicn  lifter  warnhig  or  inic^niiiuion  received.  .Upoii 
the  decifion  of  this  Courr  in  tliis  c?.vS'2  a  mcfl  ferious 
and  important  confidenit!i:ii  d^'pcr-Js;  n.imcly,  wlie- 
tlier  hereafter  velTcls  failing  under  fimikr  contin- 
gent deilinations  (hall  be  perniittt-d,  long  fubfequent 
to  the  examinationwS  in  preparatory,  to  introduce 
affidavits  difclofing  thofi  material  circumftances  on 
which  it  is  prefumed  the  oriL;i'ial  l;.Y,u'ity  of  the 
voyage  may  be  proved.  It  i-iay  lejid  to  a  rule, 
chat  inflc.d  of  determining  c  11  the  L^c^ality  of  a  voyage 
in  the  ufual  way  from  the  Ihip'i^  pap  :rs  and  the  exa- 
minations in  preparatory,  the  ov/ncr  need  not  make  in 
any  of  tliem  a  diftind  ard  determinate  avowal  of  his 
adual  intentions,  but  may  rtiorve  to  a  fubfequent 
period  the  mofl  material  points-'  for  explanation,  and 
proceed  by  the  funn:iary  mode  of  an  affidavit.  Tliis 
mufl:  be  productive  of  the  mcll  material  inconvenience, 
fmce  that  which  has  liitherto  conflituted  the  ground  of 
determination  and  adjudication  in  a  court  of  prize  need 
not  be  difclofed  on  the  face  of  the  fliip's  papers  in  the 
firfl  inlhmce,  but^  a  juftitication  of  the  intentions  of 
the  party  may  be  produced  at  a  fubfequent  period, 
wjien  moft  convenient  perliaps  to  the  perfons  upon 
whom  juft  fufpicion  of  inteiniomd  fraud  attaclies. 

Judgment, 

Sir  \Vm,  Grant,— If  the  place  at  which  the  en- 
quiry was  direfted  to  be  made  were  inferted  in  the 
cxplanadon  offered,  it  appears  to  the  Court  no  mate- 
rial advantage  would  be  derived  from  that  circum-i  - 

Ilance. 
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ftance.     Neither  would  its  infertion  m  a  letter  of        tii« 
inftruftions  be  of  any  great  importance.    All  veffels,  it 


Ihould  fecm,  do  call  at  Heligoland  for  the  puq)ofes  ^^^-  7^*»«  x^o^ 
dated,  where  ample  information  may  alwa)'S  be  had 
on  the  fubjecl.     The  appeal  therefore  appears  to  us 
fo  groundlcfs,  tl^at  we  fliall  refufe  it  with  cofts. 


DIE  JUNGFER  CIIARLfjn^A,  Otma,  Mafter.    -d^c.  rtb,  iSof. 

APiipcnburzh  veflel  laden  with  fait,  failing  from  the  Cominumwroy- 

ifland  ox  6/.  Martivs  for  a  port  m  the  Baltic,  was  car^o,  coa.r.Lius 

compelled  by  ftrefs  of  weather  to  proceed  to  Oporto  \  5UL!v^f^i"l 

hsre  the  cargo  was  difpofcd  of  to  a  Portifgiafe  mcr-  ^^'.^^^x.xit 

chant;  the  veflel  repaired  with  part  of  tlio  proceeds,  ,/'TV^'^."'^ 

a  quantity  of  cork  laden  in  addition  to  the  {"iilt  alreatiy  brc^acihpciu- 

on  board  for  the  account  c/f  the  fame  nicrchant,  and  vv,y!.je,*!:on- 

iinder  charter-party  flie  failed  from  thence  for  Mid-  ih^mlarw'thni 

dkburgb  in  Ihllaivi.     In  the  High  Court  of  Admiralty  ^^^ 

the  iudffe  decreed  the  cork  and  mailer's  adventure  to  Council  :rh ./««. 

be  reilored,  condemned  the  fJt,  and  rellored  the  fliip  order  luUroci. 

.  ,  r     •    1  .-1  tend  to  tke  pro- 

witnout  ircight  upon  payment  o:  the  captors  expences.  perry  of  avdrd 
From  xvhich  both  parties  .ppedod.  S'^d  ti 

Ln<:  hi  rllll  lothe 


c>.!;jLii»::<..S(it  uie 


r-ro- 


Bnrnaby  and  SU'pbcn  for  iJ:e  C.T/'/d?r.— rCondemna-  entmy.   Vcua 
tion  of  part  oi  tne  cirgo  o;    tii'ij  vdiji  enfued  :n  the  IvaiuIitLj. 
court  below  in  conformity  v.. ^!i   -c^n  «.'/aor  or  c.viincd  j^^j^.j  ^  rj.,,.r/u* 
iffued  the  7th  of  j/7;7wjrv  iSc7,  prohibitln;^  trade  by  '' '•''^^'"':/^  r-ro- 
neutrals  between  the  poi  ts  of  France  or  her  allies. 
The  voyage  commenced  at  the  French  ifland  of  S/. 
Martins  on  the  1 2th  of  May  in  the  fame  year.     The 
original  cargo^  confiding  of  fait,  was  laden  there,  and 

the 
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The  flie  veflel  proceeded  as  for  a  port  in  the  Baltic^  intend- 
Ckarlotta.  ing,  as  the  mafter  ftates,  to  call  at  Elfmcur  to  afcer- 
"  tain  what  port  he  might  fafcly  enter.     The  progrefs  of 

c-  7  » X  09-  ^j^  veffel,  if  fuch  it  can  be  called,  is  fingular :  From 
the  time  (he  leaves  Su  Martins^  (leering  her  courfe  as 
it  might  be  naturally  fuppofed  for  the  Northward,  fhe 
is  found  for  feveral  days,  as  appears  by  her  log  and 
the  preparatory  examinations,  nearly  in  the  fame  de- 
gree of  latitude ;  the  firfl:  latitude  mentioned  being  46 
degrees,  the  next  45,  the  two  laft  44  and  43 ;  thus 
with  an  intention  to  proceed,  fhe  is  llated  to  have  made 
a  retrograde  motion  for  ten  days ;  and  this,  it  is  pre- 
'  tended,  is  to  be  attributed  folely  to  the  exccflive  vio- 
lence of  the  wind  from  the  Northward  during  the 
month  of  Ma\\  a  circumftance  which  muft  tend  not  a 
little  to  aft'eft  the  whole  tenor  of  evidence  given  by 
perfons  on  board  the  fhip.  Finding  there  was  no  pof- 
fibility  of  making  head,  and  that  the  fhip  began  to  be 
dilkbled,  the  mafter  refolvcd,  he  fays,  to  make  for 
fome  free  port ;  namely,  Opcrto ;  but  wherefore  Opor'- 
io  ?  He  had  paHed  along  the  SpiViiJh  coaft,  and  Co- 
runna  or  other  S^.aniJ}^  ports  wore  equally  free  ports 
for  this  volfel  coming  out  of  France  to  enter.  0pQrt9 
was  the  place  deftiiiod  by  the  mafter  to  carry  on  a 
fcheme  of  fraud  which  has  been  fortunately  deteaed,. 
though  not  adequately  puniflied.  Here  he  finds  every 
thing  fuited  to  his  purpofe ;  although  he  fays  he  was 
diftreffed  for  money  to  repair  the  vcllbl,  no  advantage 
is  taken  of  hfm,  he  goti  a  purchafer  at  30  /•  ptr  cent. 
profit  for  the  fait,  an  article  which  is  a  drug  at  OjortOy 
and  which  is  admitted  to  have  been  verj'  much  damaged 
by  the  fea.  Singularly  fortunate  circumftances  for 
him,  Vvhen  it  is  cc^i'^fidered  lie  was  driven  to  fell  be- 
caufe  no  credit  could  bo  cbtiuncd  by  him  but  on  bot- 

6  tomry 
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tomry  bond  at  40  per  cent.     Of  the  price  of  his  cargo        The 
of  fait  he  only  obtained  1 37  inilreas  in  fpecie,  the  reft  cIiAaLo^TA* 


by  a  draft  on  Amjlcrdam ;  yet  his  account  of  diihurfe-  —  " 

ments  whilft  at  Oporto  amounts  to  230  milreas ;  hence  '^^^ '  ^^ 
it  muft  be  e\adent  he  had  funds  there  or  clfe  he  never 
could  have  met  thefc  demands.  This  affords  a  very 
ftrong  prefumption  of  faifehood  in  his  tcftimony  and 
of  fraud  in  his  intentions,  in  entering  into  this  alleged 
agreement  of  fale  and  charter-party.  The  Portuguefe 
merchant  muft  be  confidered  as  his  agent,  and  the 
veffel  the  inftrument  for  cr.rr\':  .c  the  fchome  into  exe- 
cution.  Neither,  therefore,  can  be  entitled  to  credit, 
and  the  whole  property  is  defervedly  liable  to  con- 
fifcation. 

On  the  principle  of  law  with  refpeft  to  the  neceffity  of 
an  aftual  fale  and  landing,  at  fome  intermediate  port,  of 
cargoes  coming  from  one  interdicted  port  to  another,  fo 
as  to  break  the  continuity  of  the  voyage,  it  is  oblenable 
that  this  veflel  has  not  even  attempted  to  comply  with 
this  regulation.  The  cargo,  as  coming  from  and  going 
towards  an  enemy's  port,  was  fubjeft  to  condemnation. 
The  entry  into  Oporto  does  not  alter  the  nature  of  ti)e 
property ;  it  cannot  be  called  an  importation ;  no  con- 
verfion  takes  place ;  the  cargo  it  not  even  landed,  hut 
continues  on  board  the  fame  fhip.  In  the  various 
cafes, liinilarly  circumftanced, which  have  been  brought 
into  Courts  of  Admiralty,  the  claimants  have  in  gene- 
ral proved  the  landing  in  the  neutral  port  as  eiTential 
to  their  cafe.  The  prefent  does  not  even  exliibit  this 
inconclufive  proof  that  the  goods  were  in  raft  imported. 
Nothing  can  be  argued  either  from  intention,  for  the 
veflel  enters  the  port  merely  through  ftrefs  of  nci'iher ; 
her  deftination  was  decided  upon,  and  no  circun:ftitnces 
had  then  arifen  to  fhake  this  refolution  of  the  malLr. 

VoJL.  I,  N  Here, 
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1  ^         Here,  therefore,  a  veflel  lettinor  fail  with  the  produce 
Cm..  . :•  r I  A.    ^^f  Fnincc  hocd  a  French  port  alFccls  to  be  or  aftiially 

i:^  driven  to  liike  flielter  in  Portu^tiL     Wliile  in  har- 

i;oiir  an  a^^reement  is  entered  into  bv  her  malter  to 
take  her  carj^o,  with  an  addition  for  the  account  of  a 
'Pcri!:^u€;l'  merchant  to  a  p(^rt  of  the  enemy.  The 
juiLiiication  f ..H  up  i;=,  a  fale  has  taken  place,  by  which 
ii\v  prop'^"ty  is  ntiM'r.dized :  Vy-ow  the  authority  of 
iVvcrai  cafoi  decided  in  this  court  and  that  below,  no 
fuch  fak*  can  be  I'.Jiaitted  by  ilfelf  lo  change  the  pro- 
poriy  and  pnuiucc  the  fan-Lc  elT'ocI  as  ;.»n  actual  importa- 
linn.  Suili  V.MS  t'lo  punciplo  laid  down  in  theA/tT- 
Lo:ds  I'ury^  Roberts  {d)^  and  the  iViUiiun^  Tr.fry  (A),  when  a 


./  I »*i; .;'■,•  l332. 


rcvl'jv/  was  taken  of  all  the  rafes  in  puint.  In  the  cafe 
^itv.iT  y'/  *  of  the  T/jomyris,  A\v/ft/(i'),  lately  decided  in  the  court 
f-^.s  ^^  :•  |^<r]^-j^^,^  ^  car^jo  of  barilLi,  brought  hoxxi  AUcanic  in 
Admir-.hy  Re-  Spain  by  an  American  vellel,  was  tranfliipped  by  means 
rvrisr'»;^»7^     of  lighters  to  the  Thmrisj  then  in  the  harbour  of 

]J;hor.s  for  the  purpofc  of  being  carried  on  to  Cher* 
I'curg  in  /->«.•  .VfV ;  it  v/as  licid  that  an  bftenfible  fale  and 
iniporration  of  this  property  merely  into  the  neutral 
harbour,  witliout  a  landing,  did  not  conflitute  a  legal 
iinportaMon,  or  break  the  continuity  of  the  voyage* 
Had  this  been  an  innocent  velTel  taking  at  Oporto 
this  cargo  o\\  b(  ;ird  dc  n:.v9  for  Middicbur;!;^  without  any 
knowledge  oi  its  previous  importation  there,  from  an 
interdided  port,  perht-ps  had  ihere  even  been  no  fale  or 
converiion  of  tlie  property,  the  ignorance  of  the  fa£k 
and  innocence  of  intention  might  ferve  to  exempt  the 
veflel  from  a  fentence  of  condemnation  which  muft  be 
pronounced  upon  the  cargo  as  property  appearing  not  to 
have  been  fairly  chan'-ed  bv  fale  nor  adtualiv  intended 
for  importation.  Here  both  fliip  and  fait  are  liable  to 
coixfilcaiion,  lince  the  mailer  i^  net  only  apprized  of 

^  the 


HIGH  COURT  OF  APPEALS.  17- 

the  criminal  intention  of  the  merchant,  but  is  the  per-         'i-he 
fon  who  brings  in  the  cargo  from  the  enemy's  port,    ci^\k^!ott" 


and  which,   without   ever  landing,   he  attempts  to  —  — — — 
tranfport  to  another  port  of  the  enemy,  in  direct  vio-  '*'*^'  '*  *  ^^^^' 
lation  of  the  order  of  7  th  January  1807^  and  notwith- 
ftanding  the  indorferrieiit  made  on  his  papers  by  His 
Mdjefty's  floop  ILrzifnij  enjoining  him  not  to  trcide 
between  portr>  of  the  enemy.  ^ 

Dallas  and  ArrS.d  fc^r  ibc  CUnmnrJ. — In  argiung 
this  cafe  the  qu-ifiicns  of  law  and  of  fad  (liould  be 
treated  of  ferji^rai  !v,  \i\  the  court  b-low  the  c:i!y 
point  confidered  v/jth  reibeil  to  piirt  of  the  cargo  v;a-i 
the  nature  of  the  vcyage,  which  t!ic  learned  Jua^e 
determined  w:is  coniinu  us.  None  of  tlie  lufpiclous 
circuirjlanccs  now  a!liidcd  to  wiih  refpect  to  tV*e  fule 
and  expei:d!l;urcj  were  then  introduced  imo  th.e  cafe. 
To  argu3  t'lC point  c^f  Jaw  railed  this  jp.l:!!:  bt*  confidered 
a  bcna  f.<L*  uile,  and  her  entrance  into  Ope  no  occaiioned 
thrcui^Ii  dlilrefy.  No  prize  court  h'ls  Jidonted  tlie 
principle  that  a  bcria  fide  fa!e  do:-s  not  operate  to  a 
convernon  of  a  cargo  Avlthout  a  laivJin;** ;  the  cuiVi 
cited  will  not  make  cut  :.• -vy  uich  principje.  The  c(vi- 
tmuity  of  this  voyage  is  cfieclualiy  broken  bv  t!ie 
change  of  property  caected  by  the  ia!e,  as  wel:  :»^j  ot 
the  ac^reement  to  commence  another  voyage  d'  ko^vq 
ror  account  of  a  diiVer^riit  (iiippei .  The  veilel  is  rluTC- 
fore  not  within  the  meaning  oi  the  order  of  i.vjnvij, 
fince  file  cannot  be  eitlier  in  tlv?  v(»vn'''e  rj  Oi'^r^j  cr 
from  thence  ro  MiddUburz  confiJ..  red  tr;idiji.'  I-eiw:**  n 
ports  in  th^- polllnicn  (»f  the  er.cmv.  In  the  cife  of 
ihe/wA7./;;\  Trcfn^^i)^  and  the  varioav  r^rlu-r  cr!-':  of /'j.i.;H:.jir'.-. 
continuiiuci  vcvaoro  t7i:in:'.;':ucii  in  tiiat   iudi^fni.  iu,  rUc  Vr^*."   '"" 

^-     *    .  -•        o  •    Alfr'.  ;-;'•-.•  Kr:\ 

attenr.io:i  or  rhe  C^-urr  w:/'  piinirularly  drawn  ..•>  u,c^  jvxi.i':^?. 
proof  o.*  r.i..ual  imj:'TUi?-  n.  hy  th«  duties-  pjiiu   in  the 
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Th«        intermediate  port.     It  is  there  admitted,  that  "  the 
CH^R^lorVir.    **  truth  may  not  always  be  difcemible,  but  when  it  is 

'        **  difcovered  it  is  according  to  the  truth,  and  not 

•7.  J  X  09.  J  J  according  to  the  fidlion,  that  we  are  to  give  to  the 
**  tranfaftion  its  character  and  denomination."  The 
Court  proceeded  therefore  to  examine  narrowly  whe- 
ther the  landing  and  duties  were  colourable,  and 
merely  had  recourfe  to  for  the  purpol'c  of  deceiving  a 
prize  court  in  cafe  of  capture.  But  tl\*ji'i  are  all  cafes 
proceeding  on  the  ground  of  fraud,  when  the  owners 
have  voluntarily  caufed  the  veflcl  to  enter  certain  ports 
convenient  for  their  purpofe,  and  in  which  they  them- 
felves  generally  refided.  The  prefent  claimant  appears 
under  no  fuch  imputation.  The  veffel  enters  much 
damaged,  through  compulfion ;  the  fale  originates  in 
diftrefs ;  all  appears  fair.  The  counfel  in  the  argu- 
'  ment  for  the  captors  have  faid,  that  admitting  the  fale 
had  been  fair,  yet  as  there  had  been  no  landing,  con- 
demnation muft  cufue.  To  r?iife  the  queftion  of  law, 
therefore,  all  fuppofition  of  fraud  muft  be  excluded. 
When  a  real  fale  then  has  taken  place  to  a  bona  fide 
purchafer,  it  is  not  neceffary  to  land  a  cargo  fo  dif- 
pofed  of,  to  complete  the  converfion  of  the  property, 
no  more  than  it  would  be  ncctflary  for  a  merchant 
purchanng  a  cargo  at  a  fale  to  import  it  into  the  place 
where  ho  may  refide  in  order  to  eftablifh  his  property 
(«)  R(  f-nfon's    therein.    In  the  cafe  of  the  Ebenezer  (a\  condemned  on 

the  principle  of  continuous  voyage,  the  contmmty  of 
the  voyage  was  proved  to  hiive  been  contemplated  by 
the  owner,  and  falfe  papers  were  detefted  on  board, 
defcribing  the  cargo  to  have  been  taken  on  board  at 
Embden^  w^hen  it  appeared  by  other  evidence  it  had 
been  brought  thither  from  Bourdeaux^  and  after  re- 
mahiing  only  three  days  at  Embdenj  was  forwarded 
for  ArJiixrp  with  a  new  clearance.     Here  it  was  held 

that 
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that  fraud  fhould  operate  to  defeat  the  fraudulent.         The 
The  fentence  proceeded  upon  the  intention  of  fraud    cVarloi  ta., 

manifeiled,  not  upon  the  circumltance  of  the  veflToPs  — * 

not  having  unloaded  her  cargo  at  Embdcn\  for  in  a  ""''  '*  ^  ' 
note  to  that  cafe  is  nic^ntinncd  another,  the  Schoone 
SophiSj  hiddn  with  colonial  produce  and  bound  for 
yinhaerpj  but  having  lain  five  v/eeks  in  the  port  of 
EmbJen  without  beinj^  uuLidcn,  was  dircaed  to  be 
reftored  witliout  rcquiiing  further  proof,  ahhough  it 
was  argued  there  were  probable  ;;f  ounds  to  fufpeft  the 
cargo  had  been  imported  originally  from  a  French  Wc/t 
India  ifland.  This  decifion  difproves  the  principle 
contended  for  on  the  part  of  the  captors,  and  tends  to 
fupport  the  doctrine  that  a  good  f:ile  alters  the  nature 
ck  a  voyage  fo  circumflanced,  and  renders  it  no  lonjjcT 
liable  to  be  confidered  continue  lus. 

Much  has  been  laid  on  the  fufpiclous  nature  of  the 
circumftances  attending  this  voyage.  Where  are  they 
to  be  found  ?  Can  any  reafonable  doubt  be  enter- 
tained  that  this  veffel  was  compelled  to  -make  for 
Oporto.  Log,  failors,  and  uiaftor  agree  as  to  the  un- 
favourable  ftate  of  the  weather;  with  fuch  a  wind 
there  was  no  SpaniJ]^  port  which  he  could  make  with 
fafety.  When  in  harbour,  the  velfel  having  received 
confiderable  damage,  was  it  poflible  to  proceed  to  fea 
again  without  repairs  ?  The  cargo  is  fold  to  procure 
funds.  The  mailer  prefers  taldng  his  veffel  out  laden 
rather  than  in  ballafl,  and  enters  into  a  fiefh  agree- 
ment  to  fail  to  a  permitted  port.  On  his  examination 
here  he  does  not  deny  he  brought  the  fait  into  Otono 
the  bills  received  in  part  payment  for  his  car^jo  j,re 
found  on  board  at  the  time  of  capture.  Can  a  pro- 
perty thus  fairly  transferred  to  a  neutral  be  fuppofed  a 
proper  fubje£t  for  cuademnation  ? 
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i?ec.  7th,  1809. 


t:-.«  All  objeclion  has  been  made  to  the  uctrroe  of  the 

Chakl'otta.  court  below,  reftoring  the  vellel  and  the  cork.  She 
appears  to  have  been  employed  in  carrying  on  a  legal 
trade  from  Oporto  to  MiJclLbu:^^  without  dilj^uife  or 
deceit.  No  objeftion  can  be  fuflaiued  on  any  efla- 
bliflied  principle  to  fuch  a  trade  carried  on  by  a  neu- 
tral. If  no  converfion  of  the  property  of  the  fait  had 
taken  place,  ftill  the  cork  was  proiocKd  by  being  the 
growth  and  property  of  a  neutral  country.  Admitting* 
there  was  fraud  i/i  this  tranfadii-kn  oriciv.ally  as  to  part 
of  the  cargo,  it  would  not  ncccflarily  alTccl  any  other 
real  neutral  property  on  board.  In  all  colonial  cafes 
this  is  admitted,  althoup;h  tlie  fraudulent  neutral 
lofes  whatever  benefit  he  might  derive  from  the  pro- 
perty attempted  to  be  covered.  The  order  of  council 
wliich  was  ilTued  prt-vious  to  the  failing  of  tliis  veflel 
was  merely  intended  to  apply  to  a  trade  aftually  car- 
ried on,  and  originally  intended  to  be  earned  on,  be- 
t  .veen  ports  in  the  polfeilion  oi  the  enemy  or  her  allies. 
The  veflel  is  by  jufrifjaMc  ncccflity  ccnipi.Ilcd  to  take 
(lielicr  m  Opcrio^  and  here  flic  ceniincnccy,  altrrfcme 
lime,  a  new  tnulc,  in  which  ilie  iinul  be  ccnfidtrcd 
fairly  engaged  qujad  the  intention  ex  the  crdcr  itfelf, 

i"''f.  ritn,x8o9.  SF-NTEXCK. 

ThcCouR'r  prcncuncLJ  for  the  npped  of  thccsp- 
tor  as  to  the  fliip,  roverfed  the  fcntence  :*.ppealed  ficm, 
and  condenmed  her  a^?  iav/ful  prize  to  tlie  captor,  and 
pronounced  againil  the  appeal  as  to  the  coik,  r.fKimed 
the  fentence  of  the  court  below  in  rc^bcft  thereto,  and 
affigned  claimant  to  bring  in  the  value  v\  the  fhip. 

Pronounced  againil  claimant'c-  appea-,  atiTmed  the 
feniencc  app cdct!  ii'cm,  and  rcmiited  t].^  cajfe. 

Crtptiirc 
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Capture  of  CHINSURAIJ.     A  Grievance.         ::•  m.-'^ iTo^. 
{Front  the  High  Court  of  Jdnuraliy.) 

^TTHE  Dutch  town  iitid  fort  o\  Chwuirah  \\\  ^\\^  LaJ}  v  ,Tv.ri'  rfj 
Indies  wQTCy  on  ^^iX  July  1781,  taken  pollcliioii  of  |;;*;;'\;.!^^^^^^^ 
by  the  Nyinp/j^  one  of  a  fquadron  under  ilic  command  S-'  •■•'•:  K-;';* 
of  Vice- Admiral   Sir  Eikc^an!  Hughes^  «md  a  detach-  -'•'•' .V'^  a:.,  v.. 
inent  of  the  lu/Ji  fnclLi  Conipuny'ii  troops  commanded  iu*«  rvV:;e.t>'.> 
by  Capt.  Chafjicldy  and  condcnmed  generally  as  prize  rivJ^.j  u/o» 
to  His  Maiertv,  to  be  dilh-ibuted  at  His  difcretion.  ^v'\tr.<;si. ..!■:> 
From  thit.  decree  of  the  High  Court  of  Admiralty  two  ^*«^*'  -•  j'  ■  •- 
appeals  were  profecutcd,  one  on  the  part  of  the  Eq/l  i)vt-h  \r.viYi\  r 
India  Company,  praying  the  capture  miglit  be  pro-  tiJ^a^^t^^, 
nounced  a  land  capture  by  the  forces  of  the  Company,  r''F"''*M'-<^^-^i' 
and  as  fuch  not  within  the  jurifdidion  of  the  WvAi  ;":'.^i''.?i;.iji:- 
Court  of  Admiralty :   Another,  on  behalf  of  the admi-  i:.M..;v!iy  x'uj 
ral,  the  officers  and  crew  of  the  fi:id  floop,  prayin^^the  lh^'*'cn.v''.lln** 
capture  might  be  pronounced  to  have  been  cix'eded  by  |^"""/:.':'^'':1''' 
the  officers  and  crew  of  the  N\'?npb  orlv.     Their  Lord-  ^^'-•'  •-••  r^- 
fiiips  pronounced  af^ainit  lM>th  appeals,  confirmed  the  it'.iujvf^ir.d 
fentence  appealed  iVom,  and  rcnutted  the  caufe.     In  r.i'.nrvr^V'-K 
the  High  Court  of  Adiiuralty,  after  various  proceed*  *?;'"*' 'v"'-'^ 
mgs,  un  account  of  the  proceeds  was  brought  in  by  the  *;— i '  -«•'  .'  '^ 
Company's  fyndic  on  oiith,  which  was  referred  to  llie  !:T'i  ^i\Ji''^fX 
regiitrar  and  merchants  ritcxd  by  the  Court;  who  ^^f,l'lCV^ 
amonc;'ft  other  items  reported,  that  a  fum  of  2^,200/.  fV"  ="•-  r  •^- 
had  not  been  added  to  the  account,  a?  it  arn.^ired  .''•"-••:::  •iI'ti. 
from  information  eivcn  r.y  the  l:q/i^  Indui  Comprviiy,  c-;\l:-'rTf:*v- 
that  the contracbor  fiom  whom  it  was  due  had  refuf;>d  !''.;a;;?'''1'';  ':". 


The  p«n.r.n^  of  s  f.:!:  in  C:...»cery  h«rc  Lefvecn  thel*--  two  vt.'.pririuj  rciccCtJ:".-.  xV.s  j.n  •   re.  V:  •:': 
fo.:  ha-i  le«iii  .-.ii-  IT  .pica  !•)•  v.\ar,  w;;j.;.:td  .u  u  *-;ij  tt  id^.-.j...-..:u.     0.-i.ci.c:i  o-.^r-iia.-J.'    CjU 

N  4  jua^:e, 


fclibcit     ik,v:»Ri:.iics. 
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Capture  of     judge,  and  different  appeals  on  the  part  of  the  com- 
pany,  the  judge,  on  the  19th  May  1809,  pronounced 


z>tfc.iith,x8o9.  thefaid  fum  then  in  the  regiftry  to  be  part  of  the  pro- 
ceeds arifuig  from  the  faid  capture,  and  referved  the 
confideration  of  deductions  therefrom,  and  of  intereft 
and  cofts.  From  this  fcntence  the  Company  now 
appealed. 

His  Majejlfs  Advocate  and  the  Attorney-General  for 
the  Crown — ^I'he  proceeds  of  this  capture  have  been 
the  fubjed  of  litigation  at  various  periods  iince  the 
year  1781  :  Firft  with  refpecl  to  the  parties  entitled  to 
fliare,  and  fubfequently  as  to  the  different  fpecies  of 
property  whether  prize  or  not.  Previous  to  the  cap- 
ture of  Chinfurab  tiie  agents  of  the  Dutch  Eaji  India 
Company  had  entered  into  many  contracts  with  neigh- 
bouring merchants  or  contraclors  for  fupplies  of  the 
neceffary  articles  for  the  trade  of  the  company  in  that 
country ;  Johanms  Mathias  Rofs^  the  Dutch  governor 
of  Chinfurah^  entered  into  a  contrad  with  Henry  Hal* 
fey  amongft  others  for  fupplying  the  Dutch  fadory 
there  with  coarfe  cloths,  and  advanced  to  him  for  that 
.  purpofe  the  fum  of  23,200/.  on  account.  At  the 
time  of  the  furrender  of  Chinfurah  this  contraft  re- 
mained unperformed.  The  other  contractors  accounted 
with  the  Englijh  Eafl  India  Company,  and  made  good 
their  refpeftive  contrafts.  A  fuit  was  inftitutcd  againft 
Halfey  in  the  mayor's,  court  of  Calcutta  in  Bengal  by 
the  Eafi  India  Company,  in  their  right  as  captors  of 
Chinfurah^  for  the  amount  of  fuch  advances  made  by 
Governor  Rofsy  which  fuit  was  difmiffed  with  cofts  in 
1783.  The  company  having  failed  in  this  aftion 
founded  on  their  right  as  captors,  had  recourfe  to 
another  expedient,  and  procured,  through  the  medium 

6  of 
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of  a  Mr.  Purling^  an  aflignment,  executed  bv  Rors  for     Capture  of 

.1  trifling  confideration,  or  the  amount  oi  the  contraa, , 

and  c^.»:ihienced  a  fuit  in  equity  for  its  recovery  from  Dec.isxh,iSog, 
Hdlh'y^  who  ^y  a  decree  of  thcfuprcme  court  of  ju.li* 
c'^ure  of  FortWiiliam  in  Be ri;ya I  in  1784  vv..:  con- 
demjied  in  the  faid  fum  and  coits.  By  this  decree  the 
comp:  ry  became  entitled  to  receive  the  amount,  and 
payment  wiivS  immediately  enforced  of  the  greater  part 
by  the  (bejifTs  levy  on  Halfe/s  property  at  CaUntta. 
The  fii'il  queflion  now  for  your  LorJIhips  dccifion  is, 
fliall  the  amount  of  this  contradV  be  appropriated  to 
the  fame  purpofes  and  dill:.;  aied  in  the  fame  propor- 
tions  as  the  former  fiims  of  money,  part  proceeds  of 
this  capture.  The  Judge  of  tl-e  High  Court  of  Ad- 
miralty hiis  decided  in  the  aflirmative,  and  pronounced 
the  fun  of  27,200/.  now  re.naininrc  in  the  rei^iftrv 
purfuant  to  his  order,  to  be  part  of  the  proceeds  arffing 
from  the  capture,  and  directed  it  to  be  luvefted  in  the 
Navy  5  per  cents,  until  the  decir.on  of  this  Court  flnli 
be  ]>nown,  Wifhout  'j^rcjudicc  to  the  prefent  appeal. 
In  ti''?  various  arrangements  fubfequent  to  the  capture 
of  Cbwfuriih^  thj  Eaji  India  Company  have  con- 
(idercd  thenfelves  authorifed  by  the  letters  patent 
grantee  to  the  company  in  i/Sf,  to  iland  in  the  place 
of  the  Br'iijh  Govcxument.  The  contraftcrs  in  gene- 
ra! acqu.jiced  in  this  determination  of  the  company, 
and  paid  the  fums  due  voluntarily.  Mr.  Halfey  alone 
concefts  their  right.  T'  e  con^pany,  conceiving  it 
theirs  as  a  droit  of  war,  inflitute  a  fuit  and  fet  forth 
their  ck»im.  How  w-as  this  claim  dealt  with  ?  The 
Court  were  then  of  opiiiion  that  the  company  had 
clauiied  that  which  did  not  belong  to  them  by  their 
original  ch:utcr,  nor  could  not  Ilriftly  be  confidered 
theirs  in  purfuance  of  tlie  letters  patent  of  the  1 9th 

Scphmber 
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Cipturrof     September  1782,  which  gave  them  only  a  right  l6 
Chinsukah.    Jjq^^  ^j^j  plunder  generally.     Thefe  letters  were,  it 


<6 


ikvwiith,  X809.  was  obferved,  ifl'ued  fubfequetit  to  the  capture.     In 

the  report  made  by  their  attorney  to  the  company 
upon  the  ilTue  of  this  fuit,  he  obferves ;  the  objcftion 
to  the  company's  claim,  which  occafioned  judgment 
to  be  given  againft  them,  was  made  by  the  Chief  Juf- 
tice,  and  acceded  to  by  Mr.  Jultice  Hyclcy  (not  taken 
on  the  part  of  1i]r.  Hal/cy^)  and  was,  "Thatitwa$ 
not  intended  by  the  letters  patent  granted  to  the 
company  to  convey  debts  due  from  enemies,  though 
*'  the  parties  might  have  happened  to  be  made  pri- 
**  foners  by  their  forces;  confcqucntly  the  fum  claimed, 
being  a  debt  in  their  judgment,  did  not  come  within 
the  meaning  of  the  letters  patent,  vvhich  only  grants 
to  the  Honourable  Company  all  fuch  booty  or 
plunder,  fliips,  voiTcls,  goods,  and  merchandizes, 
and  other  things  whatfoever,  which  fince  the  let- 
ters patent  of  the  i  ofb  day  of  Scpianhcr  laji  have 
*'  been  or  (liall  be  taken  or  feized  from  any  of  the 
*^  enemies  of  the  compimy,"  Xdc.  In  either  cafe, 
therefore,  the  Court  were  of  opinion  the  company 
had  no  right  veiled  in  them  for  the  recovery  of  this 
property.  They,  however,  do  not  lofe  fight  of  the 
means  for  poiTeiTmg  thcmfelves  of  this  as  well  as  other 
droits  of  the  crown,  and  appropriathig  them  exclu- 
fivcly  to  their  own  ndvyntage,  and  therefore,  fince  an 
applicatum  fi)uiidcd  upon  a  right  fuppofed  to  be 
derived  from  Ills  Majedy  had  failed,  they  proceed  to 
lay  the  foundation  of  a  ground  of  proceeding  in  a  civil 
way,  and  obtain  through  the  medium  of  their  agent 
Mr.  C.  Purliug  a  now  title  ;  Purinv^  procuring  from 
Governor  Rcfs  an  alligninont  c^f  his  claim  on  lialfey  in 
confequcuce  ot'  the  noii-jvjri'oi'riiiiuce  of  the  contracl, 

and 
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and  making  himfelf  a  frefli  aflignmcnt  of  this  claim.     Capture  cf 

fo  derived,  to  the  Eafi  India  Company.     The  afiign-    ^'"^^"'^^"- 

ment  is  made  by  Rofs  to  Purling  for  the  paltry  funi  of  d^c,  i^r h,  1809: 

five  rupees,  and  by  this  artifice  the  company  derives  a 

jight  to  the  immenfc  fum  of  232,000  rupees.     They 

now  ftand  in  the  place  of  Rofs^  and  whatever  right  he 

had,  appeared  to  be  vefted  in  them.     Whatever  might 

hereafter  be  the  opinion  entertained  of  the  validity  of 

this  affignment,  or  the  right  of  property  at  that  time 

▼efted  in  Halfej^  they  confidered  perfectly  immalcrial  j 

truiting  that  Ihould  they  once  become  poffeilVd  of  tlie 

property  there  would  be  but  little  chance  of  an  enquiry 

being  inftituted  into  the  means  rcforted  to  in  obtaining 

it.     The  fuit  was  brought  in  the  name  of  Rofs  and 

judgment  given  againft /i?^7,upon  which  the  company 

proceeded  to  levy  the  amount.     In  the  year  1 796  the 

then  Procurator  General  prayed  the  Judge  of  the  High 

Court  of  Admiralty  to  aflign   the  Eafi  India  Company 

to  bring  into  the  regiftry  the  fum  of  23,200/.  which  by 

the  report  of  the  rcgiftrar,  to  whom  the  accounts  had 

been  referred,  ftill  appeared  to  be  cue  as  part  proceeds 

of  the  capture.     On  the  part  of  the  company  it  w'as 

then  objected,  that  the  fum  in  qucftion  was  nov/  the 

fubject  of  a  fuit  in  the  High  Court  of  Chancery  of 

Great  Britain  at  the  inflance  of  the  Dutch  Eojl  India 

Company,  who  difputed  the  validity  of  the  aflignmcnt 

made  bv  Rofs  to  Purlin?.     The  Judge  directed  the 

queftion  to  ftand  o\er  uniil  the  dcterminaucn  of  tlie 

faid  fuit.     In  1S08  a  fmMlar  application  was  made  on 

the  part  of  His  Mrjofty  by  the  kiiK'/r,  prccicr,  denying 

that  any  fuit  was  then  •lopor-dlng  bctvvren  the  two  jT:^/ 

India  Companies  rc^lative  10  tliis  pr:'p^riy,  auci  t'.vit 

evcin  if  it  were,  ftiil  the  inor.r.y  ought  to  be  pa'u  into 

the  2^%Jhiv  with  inierci:  llcia  the  lime  It  was  iccaivcd 

by         . 
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Capture  of     by  the  company.     On  the  part  of  the  company  it  wa« 
^""""'^^"-    alleged  that  the  fuit  mftituted  in  His  Majefty's  High 


ijtb,i8o9.  Court  of  Chancery,  on  behalf  of  the  Z)f//rA  Company 
againft  the  Englijh  Company,  for  the  recovery  of  the 
faid  fum,  was  dill  depending  undetermined  in  that 
court ;  that  the  bill  was  filed  during  a  time  of  peace 
between  this  country  and  the  States  of  HolUnd^  and 
hoftilities  having  Ihortfy  afterwards  commenced  be- 
tween the  faid  countries,  the  proceedings  in  the  fuit 
became  fufpcnded ;  during  the  fhort  interval  of  peace ' 
which  followed,  and  previous  to  the  recommence- 
ment of  hoftilities,  by  which  the  Dutch  Company  be- 
came again  incapable  of  enforcing  any  further  pro- 
^ceedings,  no  anfvver  had  been  obtained ;  and  the 
Englijh  Company  having  been  advifed  by  their  coun- 
fel  not  to  put  in  an  aiifwer  to  the  faid  bill  until  com- 
pf^Ued  thereto,  (as  alfo  that  it  would  be  extremely 
difficult  to  fet  up  any  legal  defence  to  the  claun  of  the 
Dutch  Eajl  India  Company)  had  not  taken  any  fteps 
to  obtain  a  decree  for  the  f«iid  bill  to  be  difmiffed : 
And  further,  that  upon  ceflation  of  hoftilities  the  faid 
Dutch  Eajl  India  Company,  or  their  reprdentatives, 
would  be  at  liberty  to  purfue  their  judicial  remedy  for 
its  recovery.  Upon  tb.i  rcprcfentation  of  the  parties 
the  Juc^ye  decreed  the  monition  to  the  company  to 
bring  the  fum  in  litigation  into  the  regiftry.  This  was 
immediately  brought  in,  and  an  application  made  on 
the  part  of  the  comp^my  to  the  court,  alleging  they 
had  incurred  confidcrable  cods  in  the  fuit  againft  HaU 
fey^  and  alfo  in  carrying  the  faid  decree  into  execution, 
amounting  to  483 /-  6  s.  11  d.  and  had  only  received 
in  confequcnce  of  this  decree,  part  of  the  amount  of 
the  judgement,  of  which  4,968/.  19^.  ftill  remained 
unpaid,  praying  the  faid  funis  might  be  refunded  from 

that 
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that  brought  into  the  regiftry,  particularly  as  the  pro-  Capture  of 
perry  had  not  been  adjudged  to  belong  to  the  crown,  i^iN^»^'«An. 
but  had  been  recovered  by  them  in  the  right  of  Rofs  i)cc.iith,  1809. 
in  a  traiifaction  of  a  private  nature,  and  not  as  agent 
for  the  Dutch  Eaji  India  Company,  as  would  appear 
from  the  correfpondence  of  Pofs  and  Halfcy  annexed 
to  papers  in  the  caufe ;  and  laftly,  fubmitting  that  the 
crown  was  therefore  not  entitled  to  any  interefl  on  the 
faid  fum  during  the  time  it  was  in  the  hands  of  the 
company.  This  caufe  was  finally  heard  in  the  High 
Court  of  Admiralty  on  the  19th  May  1809,  when  the 
Judge  pronounced  the  fum  in  the  regiftry  to  be  part  of 
the  proceeds  of  the  faid  cnpf  ure,  and  referved  the  con- 
fideration  of  dedr.clions  therefrom,  and  of  intereft  and 
cofts :  From  wliich  the  company  huve  thought  proper 
now  to  appeal.  The  Court  has  now  to  decide  upon 
the  queftion.  Is  the  fum  at  prcfent  in  the  regiftry  to 
be  confidered  prize,  juid  as  fuch  fubjcct  to  be  cliftri- 
buted  at  the  pleal'ure  of  His  Majelly  ?  The  court 
below  is  alfo  defirous  to  receive  the  benefit  of  your 
Lordfhips'  opinions  on  the  relerved  qucftions  of  deduc- 
tions, intereft,  and  cofts. 

The  company  have  attempted  to  eftablifli  a  difthiGIon 
between  the  nature  of  this  fum  recovered  ;ind  tliat  reco- 
vered upon  the  other  contraclb ;  the  others  were  volun^ 
tarily  paid  in.  No  qucftion  was  agitiUeJ  as  to  the  Pirlit 
of  the  company,  or  it  would  have  pn.baMy  been  aif- 
covered  that  the  company  had  no  llront3cr  claim  10  one 
than  the  other.     Halfcy  appears  to  havc^  been  aware  of 
the  weaknefs  of  their  cafe,  and  the  c-  nrt  dcciLles  that 
the  company's  claim  is  invalid,  and  ftates  the  rcalbn  of 
^  decifion ;  the  right  of  pofleflion  muft  therefore  left 
*ith  His  Majefty.     Becaufe  tlicy  have  failed  hi  reco- 
J^ering  in  their  right  as  captors,  it  is  not  10  be  hiicrrud 

the 
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Capture  tf      the  claim  of  the  crown  is  thereby  affefted  or  weakened. 
This  court  has  already  decided  that  the  former  fums 


i)«:.x5ih,i8c9.  obtained  on  the  other  conti-aSs  are  prize.     No  dif- 

tinttion  has  been  or  can  be  made  by  the  company 
betv.  een  this  and  others ;  there  cannot  remain  a  doubt 
that  this  fum  rfiuft  alfo  be  confidered  part  of  the  pro- 
cccJs«;  of  the  capture,  and  fubjeft  to  the  regulations 
refpc&ing  prize. 

It  has  been  fuggefted  by  the  Company,  there  is  a 
'  poflibillty  that  as  a  fuit  has  been  commenced  in  the 
Chancery  here  between  them  and  tlic  Dutch  Company, 
which  ftill  continues  unJet'.rmincd,  they  may  yet  be 
compelled  to  pay  this  fum  into  ihcDufch  company;  that 
15,  in  ciher  words,  as  this  right  between  thefe  two 

companies  may  by  poflibillty  never  be  decided  in  the 
cou!  t  of  Chancery,  the  fuit  between  the  crown  and 

the  Ei'i^rj}:'  Company  fhould  never  be  decided  here ; 
altlumc;!!  the  iifuo  cf  the  former  muft  ultimately  de* 
pcnd  iH-.r^n  tlie  Uiiter,  if  fuch  a  fait  dchially  depends. 
But  V.  licit  ground  can  a  Dutch  Eaji  India  Company 
hiive  unJer  the  circumflances  of  this  cafe  to  fuppcrt 
fuch  a  j'*giit  ?  This  alleged  fuit  was  commenced  in 
the  peace  which  followed  the  capture.  A  new  war 
broke  out:  To  which  fucceedcd  tlie  (l:ort  peace*, 
during  which  nothing  had  been  i-Mie  for  profccuiii'g 
the*'- cKiim  ;  cv<\  lie  ;v.c!Vt:r  v.ar  Ci  r/:i-.r.ccd.  Is  it 
to  Ik  i\ipr-i;i>il  tliar  tlie  Dutch  C.t:n;-.:ry  \\oulJ  have 
iibfir'nru  rVoni  L/t'.er  procce.:^]:;:.?-  ii\l-is  they  were 
peri'^c^iv  ;i\v-are  their  rale  was  l;.;\"!tfs  ?  and  are  the 
juft  ci  '»'.v.s  of  His  Mi'.jcily  to  be  k\  ofivle  ad  :}]fimiufn 
unV.r  ilic  p"o:cnro  \\\\\.  a  fiiit  i.s  yet  jxnciing  by  which 
trie  LiiJlP?  Coivrany  Pidv  l.c :%:«{> v. r  be  c^npelled  to 
pi.y  ib:^^  \'v:y  fum,  wl)cn  t!ir.l  I'liit  l-as  lain  dormant  for 
rw:.  i:i'.:::vr.I:  of  pcacc',  di'Lnt  frtm  each  other  feveraJ 

years. 
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years.    The  Eafl  India  Company  have  no  doubt  fed     c«fture  rf 

r  *■  *         '  ,  CniMSUAAU. 

this  caufe,  and  ihat  from  a  conviction  of  the  benefit  ..««.«.«_^ 


they  fo  long  have  been  deriving  from  it.  It  has  been  Z^icijth,  x«o|^ 
fuggefted  by  a  very  high  authority  at  the  Chancery 
bar,  that  the  Dutch  Eaji  India  Company  could  not 
(land  in  a  court  of  equity.  In  a  court  of  law  we  can- 
not recognife  them :  To  fuftain  an  action  there,  they 
muft  bring  it  in  the  names  of  the  individuals  compof. 
ing  the  company  ;  and  fuppofmg  that  they  had  evea 
done  all  that  was  requifite  to  bring  themfelvcs  within 
the  prote£tiou  of  a  Br'iujh  court  of  jurifdiction,  the 
fuit  might  neverthelefs  have  been  moved  to  be  difmiffed 
after  three  terms  had  elapfed  without  profecution. 
What  then  can  be  urged  in  favour  of  fuch  parties  as 
thefe,  who  have  continued  to  uphold  their  fuit  for 
fifteen  years  to  their  own  advantage  ?  Suppofing  that 
xecourfe  has  been  liad  to  no  artifice  to  keep  it  alive,  the 
utmofl  that  can  be  alleged  is,  the  claim  of  the  Dutch 
Company,  fuch  as  it  is,  merely  remains.  There  ap- 
pears fomething,  however,  very  doubtful  and  fufpicious 
in  the  nature  of  thcfe  dilatory  pleas,  which  liave  from 
time  to  time  been  fet  up ;  and  hence  the  Court  will 
be  the  more  difpofed  to  decide  in  favour  of  a  claim 
urged  with  all  poflible  candour  and  fairnefs,  and  wl\ch 
has  been  already  too  long  defeated  by  the  pervcrfron 
of  legal  proceedings,  fmce  the  Englijh  Company  have 
all  along  been  permitted  to  derive  advantage  from  their 
own  wrong. 

The  queflion  hov/ever  now  before  the  court  is,  that 
in  which  no  court  of  equity  can  poflibly  intc:'fLi*e.  It 
may  be  imagined  a  bill  of  interpleader  nii^j;ht  be  infll- 
tuted  in  Chancery,  whereby  the  two  companies  ujight 
be  permitted  to  plead  the  right  of  property  if  tliat  pro- 
perty ftill  coutinucu  at  the  dilpofal  of  that  court*    But 

it 
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Ciptore  of     it  is  not  fo ;  this  is  a  ftrict  queftion  of  prize.     In  the 
-  judgments  given  on  the  former  appeals  your  Lordfhips 

iV&zich»i8o9.  decided,  that  fums  of  money  produced  in  a  (imilar  way 

by  calling  contraftors  to  account  for  money  received  on 
account  of  the  Dutch  Eaji  India  Company  were  droits 
of  war,  and  fubjecl  to  theufual  modeofdiftrlbutionin 
cafes  of  prize-  Whatever  litigation  might  exift  with 
refped  to  that  property,  or  whatever  might  be  the  de- 
cifion  of  ihe  Court  of  Chancery  upon  fuch,  you  would 
.  not  refpecl  it,  as  the  court  was  not  one  of  competent 
jurifdicViDri  to  try  the  real  queflion  at  iffue.  In  the 
fame  manner  the  property  in  this  cafe  being  of  a  pre- 
cifely  fnnilar  nature,  your  decifion  (hould  turn  merely 
upon  the  facts  of  the  capture,  the  nature  of  the  pro- 
perty, and  of  the  contraft  between  the  parties,  with- 
out any  reference  to  fuch  a  fuit  if  adually  in  exiftence, 
which  if  it  does  exift  is  altoj;eiher  to  be  imputed  to 
their  ovm  negligence  in  not  moving  for  its  difmiffal. 
Nor  will  this  Court  be  difpofed  to  fanclion  the 
idea,  that  a  fuit  in  Chancery  rendered  perpetual  by 
the  negligence  or  by  the  interfiled  views  of  a  party, 
ihall  be  alfo  a  perpetual  bar  to  the  juft  claims  of  the 
crovm. 

On  the  fubjeS  of  intereft  accruing  on  this  fum  fince 
the  company  became  the  legal  poffeffors  of  it  in  right 
of  the  judgment  againft  Halfcy^  it  is  worthy  of  ob« 
fervation,  in  that  inftance  they  demanded  and  reco- 
vered the  intereft  arifmg  thereon  from  Halfcy.  They 
obtained  it,  it  is  true,  by  indired  means,  but  retained 
it  fubjecl  to  the  claim  of  the  cro\vn,  and,  as  they  well 
knew,  merely  held  for  the  crown  pro  tempore.  No 
grant  by  charter  or  patent  having  ever  been  made  of 
fiich  property ;  this  money  fo  due  by  Halfey  they 
recover  with  intereft.   With  what  fliew  of  juftice  then 

csgi 
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can  they,  receivinc  it  with  intereft  and  applving  it  ever     Capture  of 
fince  to  their  own  advantage,  call  upon  the  Court  to 


refufe  the  application  made  on  the  part  of  the  (jrown  ?  i>«;c.  xiiu,  ui;. 
It  would  be  in  efFetl  holding  out  a  premium  for  injuf- 
tice  to  thofe  who  hereafter  might  have  equally  cogent 
motives  to  hold  over  property  of  which  they  had  ille- 
gally obtained  poffelfion.  If  the  company  be  not 
compelled  to  account  for  intereft  it  may  prove  a 
ftrong  inducement  in  future  to  devife  means  for 
obtaining  poffeflion  of  money  due  to  the  crown  as 
foon  and  procraftinate  the  payment  as  late  as  poflible : 
The  intereft  accruing  in  the  interval  being  fo  much 
clearly  gained.  So  great  has  been  the  anxiety  of  the 
company  to  keep  poffeflion  of  this  money  by  any 
means,  that  when  the  regiftrar  drew  up  liis  report  in 
1793,  they  (heltered  themfclvcsby  afferting  that  there 
vras  then  a  fuit  pending  refpcfting  it  in  the  Ea/l  Indies y 
\irhereas  that  fuit  had  been  detcrmuied,  the  monoy  reco- 
Yered,  and  for  the  greater  part  levied  in  the  year  1 784. 
"When  parties  are  detected  in  fucli  artifices  as  tliefe  to 
elude  the  demands  of  a  juft  claimant,  and  keep  polibflion 
of  a  property  to  which  they  are  not  entitled,  they  cannot 
•be  too  ftriSly  dealt  with  ;  and  as  the  coi-.pany  is 
always  able  to  make  at  leaft  the  ufual  intereft  on  money 
in  thair  poffeflion,  they  are  left  without  a  fliadow  of 
ezcufe  for  refitting  the  payment  of  that  intereft  to 
the  crown. 

With  equal  fliew  of  juftice  th€y  enumerate  various 
films  of  money  to  which  they  contend  they  are  entitled 
as  dedudions  and  allowances  from  this  property. 
I«eaving  to  the  difcretion  of  the  Court  the  queflion 
whether  they  are  entitled  to  cofts  in  an  a£Hon  to  which 
they  prefumptuoufly  and  without  r*:  ht  made  them- 
iSelves  parties,  we  muft  be  entitled  to  the  remainder 

V01-.L  O  of 
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o^esneT .    of  the  Sim  lecovwed  under  the  judgment,  bat  vflSdk 
lyifisj  has  not  fince  pakL    ll>e  company  have  taken 


Zfe^i^di^cSo^  upoQ  diemiEelves  to  aob  as  agents  £>r  the. crown 

tet  any  aothority  wfaauterer  ;  they  are  of  courle  &!>• 
jedod  to  dS  the  re^xTniibSitj  whkh  attaches  to  the 
fitaa&on  :  For  the  iDon^y  they  have  received  they  are 
icjpcnfible 3s cither 2geius uJually are ;  forthatvhich 
they  have  not  received  they  are  equally  refpcmfible, 
inafiniic^  as  they  mlgfat  have  receiyed  iL  From  ijZj^ 
mhea  t3i^[mG)t  was  <J)tainfid  to  the  time  of  his  death, 
^  they  iBsght  jtare  had  esoecutioQ  or  procels  againft  his 

2;<x»ls  o7  pcrfesi^  and  k  is  not  diQ>ufied  that  he  was 
pofedly  ccmpetent  at  ail  tknes  to  diTcharge  the  whole. 
Nay  5t  eves  appeais  by  the  snecsoxial  of  Haifej  him- 
fizlf  to  the  gor ereor  j^enefal,  the  company  were  adhially 
in  treaty  lor  its  payment,  and  he  then  offered  to  pay 
the  whole  in  bonds  of  the  company  long  fmce  due  fc>r 
money  advanced  by  him  thereon  to  the  con^uny,  tmly 
raquinng  that  \yt  might  be  indenmified  from  all  future 
clasms  on  thk  bead  by  any  other  party.  He  difrlaimed 
aipf  nilh  ivhaienhi  to  enter  into  a  difpute  or  lldgatioii 
wkfa  the  company^  as  it  was  immaterial  to  whom  he 
fibould  pay  the  money,  proiidcd  he  was  fecured  againft 
future  <kmands.  This  was  reje£led,  and  the  company 
preferred  a  full  at  law  when  they  might  have  artamp^ 
ther  obje£t  without  iL  Shall  the  Crown  fuflPer  ibr 
their  obiHnacy  in  this  inilance  or  for  their  renuilhels  in 
not  compelling  the  payment  ?  There  mufl  be  fome- 
thing  myfieiious  in  the  condud  they  have  piurfued.  If 
they,  a^ing  as  agents,  have  Ihewn  fuch  anxiety  to  ob* 
tain  the  poiTeilion  of  this  property,  yet  fuch  reludbmce 
to  part  with  it  to  thofe  for  whom  and  in  whofe  riglut 
they  received  it,  there  is  much  reafon  to  fufped  they 
have  their  private  realbns  for  not  enforcing  the  payment 
of  thexefidiie  due  on  the  judgment  nearly  twenty*fix 

fears; 
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years  ;  and  as  they  have  afted  the  part  of  unfaithful     Capture  of 

1  y  .  1    r  i_         n  C111N6UAAU. 

agents,  there  can  be  no  ground  tor  the  allowances  - 

claimed,  or  for  the  indulgence  fought  from  the  Court,  i>cc.iith,  iSo^ 
except  perhaps  that  which  has  already  been  granted 
them  in  the  court  below,  in  lieu  of  all  other  charges 
and  cofts;  namely,  an  adequate  commiffion /^r  r^w/. 
for  management  upon  the  whole  fum  received  as  pro- 
ceeds of  this  capture. 

• 

Jdam  and  Swabey  for  the  Jppella?2t.-^'The  extra- 
ordinary delay  which  has  attended  the  proceedings  of 
the  company  in  recovering  this  money  has  been  occa- 
iioned  by  the  neceflity  of  examining  witneffes  at  con- 
iiderable  diftances  from  the  feat  of  juftice.     The  com- 
pany have  endeavoured  to  give  every  facility  to  the 
profecution  of  this  caufe,  and  the  courts  have  uniformly 
defired  the  fuit  to  be  ftaid  until  the  lis  pcndejis  (hould  be 
concluded.    Hoftilities  between  Great  Britain  and  HoU 
lond  ftill  continue.     The  natural  confeqiience  is,  the 
Dutch  Company's  cjaim  of  courfe  is  dormant,  not  cx- 
tin£b.    If  the  High  Court  of  Admiralty  can  now  cut  the 
difficult  knot,,  it  may  be  fiurly  afked.  Why  was  it  not 
long  fince  eftefted  ?  The  cbjedUon  which  formerly  had 
fuch  weight  with  the  court  continued  and  ftill  continues 
in  full  force.    So  cautious  was  the  Court  of  proceeding 
in  this  caufe,  that  for  a  confiderable  time  no  other  order 
wag  ifTued  than  that  for  bringing  the  property  into  the 
icgiftry,  and  finally  for  its  inveftment  in  the  funds.  The 
parties  have  no  right  to  accufe  each  other  of  laches.    If 
It  vas  the  duty  of  the  company  to  bring  all  the  con- 
fraftors  to  account,  it  was  equally  the  duty  of  the 
*W)wn  to  exhibit  its  claim  and  enforce  payment  from 
Ae  company.  Equal  culpability  attaches  to  both  parties. 
Poubts  are  laid  to  be  entertained  whethsr  the  Dutch 

O  3  Company 
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Capture  of     Company  can  avail  iticlf  in  this  country  of  any  right  or 
Cminsurah.    claim  it  may  have  on  this  property  in  its  corporate  capa^ 

JDto.i5ih,  1809.  ^^0'*     ^^  ^^  ^^^^  ^^»  ^^^^  company  would  be  peculiarly 

unfortunate  to  be  excluded  from  redrefs  by  a  defeft  in 
the  letter  of  the  law,  when  the  fpirit  and  general  tenor  of 
Britijh  jurifprudence  has  been  fo  long  extolled  even  by 
fordgners  for  its  liberality  with  regard  to  the  property 
and  rights  of  foreign  merchants^   But  they  are  not  pre- 
cluded by  the  letter  of  the  hw  from  enforcing  their 
claims^    And  in  fupport  €»f  this  affertion  the  cafe  of  the 
OJlerrcverh  particularly  applicable.     This  was  a  pro- 
ceeding  held  in  the  court  of  Exchequer  where  xheDutch 
Ea/h  India  Company  was  puBlickly  recognifed,  the  cafe 
decided  ^d  no  objeftion  made  to  that  company  of  meiw 
chants  appearing  in  their  corporate  capacity.     This  au* 
thority  is  decifivc  qs  to  the  poflibiEty  of  their  fetting  up  a 
claim  to  this  property  and  recovering  at  a  future  period 
of  peace.     If  a  proceeding  could  with  propriety  be 
mftituted  under  fuch  circumftances  in  a  court  of  equi^ 
ty,  the  anfwer  would  be,  the  Dutch  Company  are  now 
it  is  true  by  war  precluded,  but  they  may  yet  appear  in 
peace.     This  might  therefore  have  to  be  paid  ovor 
again  by  the  fame  parties*    It  is  attempted  to  fliew^ 
that  as  the  court  below  has  decided  this  property  to  be 
prize,  and  this  court  has  determined  the  fame  with 
refpcd  tD  fums  arifing  from  fimilar  contrafts,  a  coust 
of  equity  could  not  be  admitted  to  difpofe  of  this  as  it 
might  were  it  only  private  property.    No  fuch  conie* 
quence  can  fairly  be  drawn.     We  cannot  recoiled  any 
principle  which  would  prevent  the  Englijh  Company 
b^g  defired  by  a  decree  of  a  court  of  equity  to  pay 
this  money  if  an  interval  of  peace  fliould  arrive.  Henoe 
the  lU  pendens  has  equal  weight  at  prefent  as  when  ficft 
pleaded  in  bar  to  this  demands 


^ 
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As  to  the  nature  of  the  property  it  is  quite  obvious     capture  of 
this  cannot  be  prize.     The  law  of  prize  operates  only   CmyspRAa. 

on  the  bulk  of  property,  not  upon  chofes  in  a6lion  i>«.  15111,1809. 
and  mexe  rights  yet  to  be  afcer tained.     If  it  embrace 
thofe  due  to  the  Dutch  Ck)mpany,  in  their  deputed 
capacity  as  governors  of  an  enemy's  colony,  it  cer- 
tainly does  not  extend  to  debts  due  to  a  private  perfoa 
though  an  enemy.     If  the  former  fums  due  on  coo- 
trads  were  decided  in  this  court  to  be  prize  it  muft  have 
been  from  aconvi&ion  that  they  were  debts  due  to  the 
Dutch  State,  or  elfe  no  fuch. judgments  would  have 
been  made  in  the  years  1793  and  1795.     The  judg- 
ments  given  here  upon  the  appeals  from  thofe  decrees 
vith  refped  to  other  fums  claimed  by  the  company  in 
their  right  as  captors,  do  not  enforce  the  opinion  which 
WrtttigktQn  fays  in  his  letter  to  the  company  prevailed 
in  the  mind  of  the  Court  at  Calcutta  in  the  firil  adion. 
That  ground  of  litigation  was  not  then  advanced. 
The  judgments  only  pronounced  the  court  below  was 
"   juftified,  firft,  in  direding  a  more  fatisfadory  account 
.  by  the  company,  and  fecondly,  by  determining  ceft'sun 
iHiims  were  part  proceeds  of  the  capture,  and  therefore 
,  jubjed  to  be  diftributed  as  prize  to  the  forces  engaged. 
When,  however,  the  Judge    below  called  for   tfce 
aflignment  made  by  Rofs  to  Purling^  the  original  could 
jpot  be  found,  and,  to  explain  the  traniadion,  various 
fapers  of  correfpondence  were  introduced,  which  alto- 
l^ether  changed  the  nature  of  the  cafe.     In  thefe  letters 
Halfey  writes  to  Rcfs  to  ftate  explicitly  in  what  capja- 
dty  he  confidered  the  engagement  had  been  entered 
Wto  by  him,  whether  as  governor  and  ading  for  the 
Uutcb  Company,  or  by  him  as  a  private  individual. 
Tbe  anfwers  sgre  as  explicit  as  required ;  '^  I  confider 
^  th^  dealings  between  us  as  thofe  between  private 

O  3  ^  merchant^ 
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Ciptuptrf     ^  merchants  only,  and  no  mort."   Both  then  confider 
^  themfelves  as  tranfafting  bufmefs  on  their  own  account; 


•Z>R;.r5th,i8o9.  and  Halfcy  in  his  inemorial  anxioufly  requefts  the  mat- 
ter may  be  concluded  on  his  paying  the  money  and 
receiving  a  releafe.     The  caufe,  however,  comes  on, 
and  the  property  is  decided  on  as  private  property, 
merdy ;  or  rather  a  chofe  in  a^ion  between  private  indi- 
viduals, and  therefore  not  fubjed  to  the  law  of  prize. 
If  the  company  be  now  direfted  to  pay  the  amount 
with  inteteft,  a  future  application  to  a  court  of  equity 
will  perhaps  obtain  a  decree  whereby  the  companjr^ 
may  be  compellable  to  pay  it  and  intereft  over  again  to 
the  Dutch  Company,  or  to  Rofs^  for  in  one  or  other 
of  thefe  parties  the  right  of  property  muft  lie.     l*he 
Judge  below  decided,  that  no  intereft  fhould  be  granted 
oh  thofe  fums  which  have  long  fince  been  decided  to 
'  be  lawful  prize ;  and  no  appeal  was  ever  made  from 
that  declfion:  Here  a  doubt  has  been  entertained 
lefpefKng  the  nature  of  the  property,  and  the  agent 
pf  the  crowTi  has  for  a  long  time  apparently  neglefted 
to  enforce  its  right ;  the  Court  will  therefore  not  be 
extremely  anxious  to  give  that  party  intereft  which  ha$ 
accrued  in  confequence  of  its  own  negligence.     Th« 
(um  yet  due  from  Halfey  fhould  be  at  all  events  de* 
di}&ed,  fince  there  appears  to  have  been  no  inattention 
on  the  part  of  the  company  in  carrying  the  judgment 
*  into  execution.     In  the  memorial  of  Halfey  he  alleges 
great  difficuhy  arofe  in  obtainmg  money  in  India  except 
through  the  inftrumentality  of  the  company.     This 
may  fiimifh  a  reafon  for  the  delay  in  the  payment  of 
the  refidue.     In  addition  to  this  fum  the  coart  will  no 
doubt  add  the  lo  per  cent,  for  management  upon  the 
grofs  amount  which  has  been  granted  below  ii^  Ueu  of 
dl  other  charges. 
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>9S 


The  J^n^sAdvaartc  in  Reply • — The  incoofiftency  of    Ci7t»t£ 

a^ipealing^  CO  the  forbearance  of  the  Court  after  Dear  ^^     ^^^"^ 


ty  fears  illegal  pofi^on  of  the  properly  b  too  obvious  iht.%s^  1809^ 
and  glaxxng.  If  I  underftand  the  rale  of  an  equity  court 
aright^  the  bill  which  it;  to  provethe  greai  banier  to  ja& 
lice  if  unprofecuted  for  three  terms  might  have  been 
moved  to  be  difniified.  Why  have  not  thefe  fdf-con* 
ftitmed  ag^ts  of  the  crown  therefore  done  thdr  duty  i 
Referring  to  general  principies  of  tiie  law,  of  natiaas, 
there  exiits  no  bar  to  your  concluding  this  property  to 
be  of  the  fame  nature  as  the  former  fums  difpofed  kS  as 
prize.  It  has  been  iaid^  prize  conliits  of  propert/  in 
bulk.  In'the  way  in  which  this  has  been  argued  it  is 
impoflible  to  accede  to  it.  RefeiTing  to  the  utmoft 
x^^hts  of  dates  to  avail  themfelves  of  conquers  made^ 
our  right  is  felf-evident  as  conquerors ;  pofieifion  xiay 
be  taken  of  every  thing  which  is  the  property  of  the 
fubjugated  ftate,  or  Eiight  have  been  converted  into 
property  by  it.  If.  the  vi£t jrs  obtain  poflef&on  of  a 
bcHidy  what  can  prevent  them  from  enforcing  the  pay- 
ment of  it  from  any  individual  ?  No  difUnction  can 
be  ibewn  between  the  natiure  of  this  property  and  that 
already  decided  upon  feveral  years  paft.  The  judgment 
of  both  courts  of  prize  appear  fufficient  to  bear  out  this 
inference,  that  the  company  was  accountable  for  thoie 
lums  due  on  the  other  contrads  as  cbofes  in  a£tion.  A 
query  has  been  fuggefled,  whether  a  private  cbofe  in 
mSim  would  be  in  ftrifbiefs  prize.  Reverting  to  firft 
prindples  it  would  appear  fo.  The  relaxadon  of  the  rigid 
rules  of  O/nqueft  may  probably  conflitutc  exceptions. 
But  the  proof  that  this  property  is  of  a  private  nature 
has  altogether  been  deficient.  Shall  an  ex  parte goix^^ 
pmdeuce,  over  which  we  can  havd  no  controul,  and  a 

■ 

memorial  of  Ralfey  an  interefled  perfon,  neither  of 
which  were  introduced  until  the  yeaf  1796,  be  per- 

O  4  ■  .  mitted 
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Ciptui^of     mitted  to  change  the  cafe  fo  materially,  an4  ihall  i{ 
be  now  introduced  for  the  purpofe  of  proving  that 


/?ec.ijth,x8o9.  Hdlfey  accedcd  to  the  payment  upon  condition,  though 

it  was  his  intereft  to  haye  contefted  the  affignment  aA 
altogether  invalid  ?  Duplicity  and  artifice  peryades  the 
whole  tranfaSion.  Purling  the  truftee  is  alfo  a  public 
commiffioner.  Thus  it  is  a  payment  privately  for  the 
commiffioners  ufe  publickly.  Accounts  it  r^pears  have 
been  alfo  kept  by  which  it  appears  the  company  have 
paid  off  chofis  in  ailion  to  neutrals,  >¥hilft  they  refift 
the  juft  right  of  the  crown. 

Our  claim  to  intereft  i$  difputed  merely  becaufe  it 
has  not  fooner  been  demanded.  The  crown  has 
throughout  the  tranfa^ipn  been  too  indulgent.  A  de* 
mand  is  now  made  only-  fpr  intered  on  part  of  the 
proceeds.  If  both  parties  are  culpable  for  negligence, 
we  fhould,  on  common  principles  of  equity,  be  entitled 
to  hilf  the  beneficial  confequences ;  that  is,  half  the 
intereft.  Qur  negleft  Jias  been  favourable  to  them,  but 
it  arofe  from  credulity,  believing  the  company  would 
take  no  unhandfpme  advantage  ef  the  indulgence 
afforded  by  the  officers  of  the  crown.  It  will^howevet 
be  a  wholefome  warning  to  us  in  future  to  look  with 
jealoufy  upon  their  condudl  where  their  duty  and  their 
intereft  may  be  placed  in  competition. 

The  Coiirt  will  no  doubt  fee  the  injuftice  of  demand* 
Jng  by  a  fweeping  charge  lo  per  ^ent.  for  manage- 
ment, Let  them  fpecify  diftinftly  the  expenccs  tq 
which  in  this  particular  inftance  they  have  been  pu^ 
by  enforcing  the  crown's  right ;  if  they  aft  as  agent^ 
as  agents  they  fliould  account :  The  agency  is  ftSl 
imperfeft,  and  they  as  agents  ftould  complete  the 
recovery  of  the  property  taken  into  their  charge  before 
any  claim  can  be  adnutted  for  deduftiont ;  and  if  the 
accounts  be  again  referred  to  the  regiftrar  we  hope 
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fhe  company  will  be  direfted  to  account  for  the  fum  Captuw  </ 

of  26,530/.  the  amount  recovered  under  the  judg-  ^"'^^^*^"' 

ment,  alfo  fpecifically  for  all  fums  received  and  ail  Decjsih^  i<>o9. 
(iharges  and  dedudions  demanded* 

The  Court  took  time  to  deliberate. 


Judgment, 
Sir  Wm.  Grant.— The  only  doubt  which  arofein    /•,*.xft,xEic. 
our  minds  with  re{jpe6l  to  the  claims  of  thefe  parties 
was,  whether  the  23,200  /.  the  fum  in  the  poffeffion 
of  the  company  previous  to  the  breaking  out  of  a  frefli 
war,  was  fubjett  to  a  fimilar  order  as  had  been  already 
made  with  refpeS  to  the  fums  received  upon  the  other 
contrads.     Whether  the  Dutch  Eaji  India  Company 
pan  avail  themfclves  of  their  claim  in  our  courts  here 
we  are  not  called  upon  to  determine.     Tiie  fuit  it 
feems  was  not  commenced  by  them-  until  ten  years 
•after  peace  had  been  concluded.     The  re-commence- 
ment of  hoftilities  prevented  its  being  profecuted  for 
a  time.     Peace  is  reflored,  yet  no  further  proceedings 
are  had  by  any  party  until  the  prefent  war  again  ob« 
ftru£ks  the  profecution  of  fuch  a  fuit.     We  are  now 
decidedly  of  opinion  there  can  be  no  que(tion  how 
the  matter  ihould  be  decided  as  between  the  Crown 
sad  die  Englijb  Eqfi  India  Company.     No  difference 
czifts  between  the  grounds  of  their  claim  to  this  and 
to  the  former  fums.     The  papers  exhibited  in  the 
court  below  in  1809  do  not  (late  that  the  company 
bad  derived  a  new  title  to  this  property,  and  that  a 
pew  cafe  had  been  made  out  from  thefe  papers.  Their 
great  objefb  appears  to  have  been,  the  deductions  and 
allowances  for  fpecific  fums  out  of  the  total.    The 
Affignment  was  only  obtained  in  aid  of  their  former 
/xtle     Purling  a^  merely  as  their  agent ;  the  cxm^ 

iidoratioa 
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or_    fideradan  g^Ten,  tbcK^h  denorauaated  iraliiablc^  Si 

^-  obvuHtflj  nominai  and  CEifling  in  comparifixa  of  the 

Aft.aft,i&Ko.   film  to  whkrh  the  claun  is  ikext^j  intended  to  he 

derired*    The  conlrads  are  piedfdy  of  the  £une 

nature  and  for  the  fame  Ibrt  of  confideration* 

Throughout  the  whole  trairfaftfon  it  is  diftin&Iy 
proTod  the  company  interpofe  themfelve&  as  truftees 
f<»'  the  crown  merdy,  and  mull  be  accountable  in 
like  manner  for  this  as  for  other  fums  received*  The 
fentence  of  the  court  beknrmuft  therefore  be  affirmed*' 

This  fentence  contains  x  reference  to  the  fubje^b  of 
intereft  and  cofts*  We  are  now  requeued  by  the  par- 
ties to  give  an  opinion  upon  thefe  refpedive  claims^ 
In  1796  an  application  was  made  for  intereft  upon  the 
grofs  fum  arifmg  from  the  proceeds  of  th^  capture  and 
the  cofts  of  the  proceedings  in  that  caufe  whidt  was 
rejeded*  From  diat  period  we  are  of  opinion  the 
company  (hould  account  for  intereft  at  the  rate  of  5  /• 
fer  cent,  upon  th»  particular  fum.  There  can  be  lit- 
tle doubt  that  if  the  fa£ts  difdofed  in  the  paper  fub» 
mitted  in  this  caufe  in  1 809  *  to  the  court  bdow  had 
been  known  in  1796^  an  order  would  have  been  made 
for  the  company  to  depofit  the  fum  in  court.  On 
equitable  prindples  therefore  the  crown  is  entitled  to 
the  intereft  accruing  iince  that  time.  The  queftion  of 
dedudions  mud  be  ^gain  referred  to  the  regiftrar  and 
merchants,  and  in  deciding  how  far  the  company  is 


*  The.aSEgnment  firom  Mr.  Purttttg  to  tlie  Eajtlm£a  Companft 
by  which  the  company  became  entitled  to  recover  in  right  of  tk 
Ibrmer  af&gmnent  executed  by  Rofs  to  PwrUmg.  Rofs*%  original 
aifignment  was  recited  in  that  made  to  the  company^  but  conld  not 
be  produced:  An  affidavit  was  introduced  to  prove  tftiat  neither 
theaffignmentnoranycopyof  it  hadbeen  tranfinittedto  thean^ 
tor's  office-at  the  /im&  Houfe. 

cndtlej^ 
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entitled,  attention  fhould  be  paid  to  the  complaint  made    Captore  of 

by  the  crown's  advocate,  that  there  has  not  been  due _ 

diligence  ihewn  in  the  profecution  of  its  interefts.   Na  jF«kift,i8z«u 
^o&s  can  be  allowed,  as  this  is  at  the  fuit  of  the  crowiu 

Sentence. 
The  Court  pronounced  againft  the  appeal,  at 
firmed  the  fentence  appealed  from,  and  retained  th^ 
principal  caufe,  and  direfted  the  appellant  to  pay  intei- 
reft  at  5  per  cent,  upon  the  fum  remaining  in  the 
regiflry  from  the  8th  of  June  1796  until  the  time  of 
its  b.eing  paid  into  the  regiftry,  and  referred  the  deduc- 
tions from  the  faid  fum  claimed  by  the  company  to  the 
ireg^ar  and  merchants  to  report  tberepo. 


The  regiftrar  reported  that  the  amount  of  the  d&-  #i«.x4di,i8xa. 
mand  of  the  company  againft  the  dtate  of  Halfey^  as 
app'^red  by  referring  to  the  decree  of  the  fupreme 
court,  exceeded  the  fum  brought  into  the  regiftry, 
5,236  /.  from  which  fum  deducting  law  charges,  ad^ 
ditional  cofts  of  execution,  and  a  commiflion  to  the 
company  of  5  per  cent,  on  the  total  amounting  to 
1,905/.  a  furplus  of  3,331  /•  ftill  remained  due  from 
the  eftate  of  Halfey.      , 

For  the  Crown. — It  was  argued  that  the  crown  wai 
entitled  to  recover  this  furplus  with  intereft  thereon 
£pom  1796  in  the  fame  mannes  as  upon  that  already 
brought  into  the  regiftry. 

Judgment. 
Sir  Wm.  Grant,— rThe  fpecific  fum  of  23,200/. 
was  both  in  this  and  the  court  below  the  fubjefi;  upon 
which  a  decifion  has  been  obtained,  and  we  fuppofed 
|t  was  aflumed  hy  both  parties  as  the  only  fum  upon 
which  both  as  to  principal  and  intereft  fmce  1796  any 

queftiou 
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dptureof     queftion  arofe.    The  report   now  prefented  diffeit 
BiMSDRAH.    ijQ^ygygj.  j^  p^jjj^  Qf  jfQj^  gj.Qjj^  jj^p  decree.    When 


/'eft.  a4th,  x8zo.  deductions  were  claimed  by  the  company,  we  thought 

it  not  improper  to  order  their  accounts  fhould  be 
infpeded:  For  although  the  fum  brought  into  the 
regiftry  was  that  alone  which  with  intered  had  been 
claimed,  as  nothing  was  fatisfadorily  known  of  the 
accoimt  between  the  company  and  Halfey^  it  might 
hereafter  prove  that  more  was  owing  on  this  account 
to  the  company  than  hail  yet  been  acknowledged.  It 
^ould  then  have  been  extremely  unreafonable  that 
they  ihould  be  permitted  to  claim  dedudtions  on  the 
fmaller  fum  when  probably  an  excefs  renuuned  in  their 
hands,  or  it  was  in  their  power  to  enforce  its  payment. 
The  report  as  it  ftands  is  not  ftriftly  warranted  by  the 
decree ;  for  it  proceeds  further  and  calculates  intereft 
and  deductions  as  on  the  larger  fum.  The  company 
however  appears  to  be  more  than  co;npenfated  by  the 
excefs  of  the  fum  which  was  recovered'  on  the  judg* 
ment,  for  the  expence  attending  the  agency  for  the 
crown.  We  therefore  ftrike  off  the  items  of  expences 
and  charges  demanded,  and  confider  the  matter  as 
nearly  equitably  adjufted  between  the  parties;  the 
company  allowing  on  the  one  hand  for  fome  things  thejf 
'have  not  received,  and  on  the  other  being  permitted  to 
remain  in  poireiTion  of  ai)  excefs  for  which  they  have 
not  been  hitherto  called  regularly  to  account*.  Axi4 
here  wc  are  of  opinJon  th^  matter  fhould  refl. 

Final  Sentence. 
Their  Lordfhips  direfted  the  rcgifhrar  to  amend  his 

'report  accordingly,  which  was  immediately  done,  and 

their  Lordfliips  confirmed  the  fame  fo  amended,  and 

pronounced  that  14,886  /.  was  due  from  the  company 

as  intereft  upon  the  fum  in  the  regiflry,  and  affigned 

their  fyndic  to  brin^  it  into  the  regiftry ;  and  the  lame 

being 
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being  brought,  their  Lordfhips  difmifTed  ths  company     Ctptun  dt 
and  their  fyndic  from  the  caufe,  and  from  further     '"''^"^^"* 
obfervance  of  juftice  therein,' and  finally  rcjeffced  the  Fdb.%/v^i%i^ 
petition  of  His  Majefty's  proftor  for  a  monition  againft 
the.  company  to  bring  into  the  regiftry  the  fum  of 
3,331  /•  mentioned  in  the  faid  report* 


CHARLOTTE,  St romsten  Matter.  /an. 45th,  xtxa 

-A  N  appeal  from  the  fentence  of  the  High  Court  of  ^^^^^l^^^ 
^^  Admiralty,  condemning  this  veflel  with  a  cargo  pUch,  and  4e Js, 
confiding  of  tar,  pitch,  and  deals,  the  property  of  a  ftru£Uon*«>  take 
Swedijh  fubjeft,  ollenfibly  bound  for  Lijbon,  but  cap-  ^rTv^^il 
tured  in  attempting  to  enter  a  port  of  Holland.  S^n« ^" 

able  to  obtain  • 

The  Kind's  Advocate  for  the  Captor— {^litedy  that  p""""^"  « <^ 
upon  the  principle  fo  decidedly  adopted  by  the  court  (h'puid  carso» 
below  in  the  cafe  of  the  Franklin  (a)y  from  which  fen-  deceded  e«ter. 
tence  an  appeal   havmg  been  fmce  profecuted,  the  ITabfe^^r^ 
ientence  had  been  aflSrmed,  and  the  appellant  con-  Je™n«ion  with 

*  *  her  cargo,  xioC* 

demned  in  the  cofts  of  the  appeal,  there  could  be  no  withtianding  rhm 
juftifiable  ground  of  appeal  in  the  prefent  cafe ;  he  ^*^er,  aUodgins 
therefore  hoped  the  Court  would  punifli  the  obftinacy  rf  obuU^*^ 
of  this  appeal  by  a  condenmation  in  cofts.  V^?  "."^  ^*^^ 

rr  J  deviation  was  oc« 

caGoned  hj  hb 

Jenner  and  Stephen^  for  the  Claimant^  diftinguifhed  2^^**^°"  ^ 
tlus  cafe  from  that  of  the  Franklin^  in  which  there  was  French  cmiaen. 
reafonable  ground  to  fufpe£):  die  mailer  of  an  intentional  conttmaion  with 
£raud.   Here  no  fuch  intention  could  be  imputed.   The  ntSSaS^rf**" 
drcumftances  of  this  cafe  were  peculiarly  favourable  to  ^^f^  '^  ^^ 

.       *  '  articles  removed 

the  claim*    This  veffel  proceeded  upon  her  voyage  fub-  by  f jfpioioui  dr- 
Sequent  to  the  permiffion  granted  by  the  king  of  Sweden  caie. 
our  ally  to  his  fubje&s  to  trade  with  the  Dutch  ports  in  (a)  Rob.  Re^ 
innocent  articles.    In  confequence  of  this  permiilion  an         '  ^^'' 

10  order 
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Ti»         Older  of  council  iflued  on  the  31ft  July  1 807,  whereby 

Charlottk.  ^j^^jj.  criiizing  vgflels  were  enjoined  *'  not  to  feize  or  de- 

Jb».9i^zsta  **  ^^  ^he  property  of  the  fubjeds  of  our  ally  the  king 

^  of  Sweden  (not  being  naval  or  military  ftores)  om 
*^  account  of  fo  trading/*  and  further  diredUng  the 
difierent  Judges  of  prize  courts  *'  forthwith  to  releafe 
*^  property,  not  being  naval  and  military  ftores,  be- 
^^  longing  to  Swedijh  fubjeds,  which  has  been  or  (hall 
^  be  detained  on  account  of  being  engaged  in  a  trade 
^  with  the  Dutch  ports.''  Admitting  therefore  that 
the  original  defign  of  the  voyage  was  for  Holland^  as 
tbe  veflel  fidled  the  *iQth  of  Augujl  following,  and 
could  not  therefore  be  in  time  apprifed  of  the  reftridive 
claufe  in  this  order,  (he  was  entitled  to  take  the 
permifiion  given  by  his  Swedijh  Majefty  in  its  liberal 
confbu6Hon,  and  confider  this  cargo,  which  was  en- 
tirely the  produce  of  Sweden^  to  be  altogether  or  for 
the  mofl:  part  included  in  the  general  terms  ^^  innocent 
**  articles.'*  The  original  defign  of  the  voyage  was 
from  Wafa  to  Lijbcn^  but  the  mafter  had  in(lru£tions 
to  d^fpofe  of  this  veflel  or  cargo  if  he  could  obtain  a 
purchafer  at  Copenhagen^  where  he  was  to  touch  for 
the  purpofe  of  obtaining  a  Britijh  convoy  for  Lijbon  \ 
he  had  repeatedly  failed  under  fimilar  protection  to 
avoid  capture  as  he  ftates  by  French  privateers.  The 
proteft  of  the  mafter,  which  was  corroborated  by  the 
evidence  of  two  fcamen  on  board,  detailed  the  drcum- 
flances  under  which  he  was  induced  to  make  this  devi« 
ation  from  his  original  intendon.  It  ftated,  that  on 
arriving  in  Copenhagen  roads  he  found  no  convoy  was 
then  appointed,  and  therefore  put  into  Landfcrona  for 
the  fafety  of  his  fliip.  On  the  i  oth  of  September  the 
Falcon  was  appointed,  and  he  went  on  board  her  to 
obtain  inftru£tions,  which  were  refufed,  as  his  veflel 
was  not  then  in  the  roads.    On  the  1 7th  the  convoy 

a  failed^ 
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lailecL    Commy  vinds  detained  him  in  Lan^arwa       The 

und!  the  18th,  when  he  £et  out  in  company  vith  Jere-  ^^*^*"^  "^' 
xad  Britijb  Slips,  canyinga  heavyprefe  of  ikil,  to  over-  Jta.j(5d^ltu^ 
tsikt  ihe  coirroy.  Thefe  Tefleb  paitii^  company,  and 
the  virmd  coming  round  to  ibt  Weft,  he  del^red  of 
crertakiDg  the  convoy  or  fetching  a  Brkijb  port,  and 
being  aj^ehenfrrc  of  capture  hy  French  privateers,  he 
detentniaed  to  malu  the  firft  port  hecould.in  J^i^sfi^j^ 
vhich  the  o>omer  had  ioftni&ed  him  to  do  ihouki  he  be 
unabie  to  join  convoy,  left  he  ftxmld  be  captured  by 
the  tfiemy,  Thefe  drcumftances  were  am^y  fiiffiriait 
to  joftify  his  entering  the  Dutch  port.  Hadtheinten- 
dan  of  the  voyage  been  dir ed  to  HvJIand  it  would  have 
been  legalized  by  his  fbvereign^s  permifliQn*  Admit- 
ting what  had  hitherto  been  a  matter  of  confiderable 
doubt,  that  thefe  articles,  the  native  growth  of  the 
esqsorting  country,  were  not  Innocent  ardcles,  nor 
intended  to  be  included  within  that  defcription,  ftill 
they  alone  would  be  fubjefl  to  condemnation*  This 
woidd  be  the  fair  meafure  of  juftice.  Such  had  been 
&epra£Uce  of  the  court  below  in  feveral  cafes.  This 
was  not  a  cafe  of  contraband,  ftrictly  fpeaklng.  In 
die  Ncpfunus  (jz)  the  learned  Judge  of  the  court  belpw  («)  R(^.RflpL 
after  obferving,  that  by  the  modern  prafltice  of  warfare  ^^  ^^  ^^' 
frequently  cafes  of  particular  relaxations  had  occurred, 
adds,  **  that  Sivedijh  veffels  were  permitted  to  go  into 
'^  Frmch  ports  with  permitted  goods,  and  this  country 
*•  had  acquiefced  in  that  indulgence/'  Thus  it  was 
"not  very  lingular  the  Swedijh  fubjeffc  fliould  be  liable 
to  error,  when  the  pra&ice  differed  fo  materially 
from  received  and  long  eftabllfhed  principles.  If  the 
importation  of  thefe  goods  was  not  only  illegal  but 
known  by  the  mafter  to  be  fo,  then  condemnation 
-wonid  undoubtedly  be  fair.  And  the  learned  Judge 
proceeded  to  fbte,  referring  to  the  order  of  Council 

alJii^ed 
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The  alluded  to,  **  this  clafs  of  cafes  is  not  to  be  decidecl5 
Cbaelotti.  4«  ftriaiy,  on  the  general  principle  of  contraband. 
i5tb»i8io.  ^  I  fhall  not  apply  the  principle  of  contraband  to  the 
"  fhip."  If  the  reprefentation  of  the  mafter  and  failors 
by  the  proteft  were  true,  then  both  fhip  and  cargo 
fliould  be  reftored,  as  the  only  reafon  for  which  the 
Teflfel  could  be  liable  to  feizure  would  be  for  the  pur- 
pofe  of  pre-emption  with  refpeft  to  the  exceptionable 
part  of  the  cargo.  Confidering  this  as  a  voyage  ante-' 
cedent  to  notice,  it  would  only  be  juft  that  the  Court, 
afting  in  conformity  to  the  lefe  rigid  fpirit  which  ap- 
peared to  predominate  in  the  judgment  alluded  to, 
ihould  in  this  particular  cafe  decree  reftoration  of  the 
ihip  and  the  value  of  the  gqpds. 

The  King^s  Advocatey  in  reply ^  obferved,  that  each 
cafe  in  which  reftoration  had  been  made  of  the  remain- 
ing  parts  of  the  cargo  had  been  charaderized  by  the 
utmoft  faimefs.  "Where  even  innocent  articles  might 
appear  to  have  been  fent  with  a  fraudulent  defign  or 
fufpicious  condud,  it  fhould  tend  to  remove  all  favour^ 
able  conftruction.  Had  the  deviations  of  the  mafter 
been  the  refult  of  neceffity  ?  What  proof  exifled  o£ 
the  matter's  intention  to  take  convoy  ?  It  refted  on 
mere  afTerdon.  No  reliance  could  be  had  on  fuch 
teflimony.  The  voyage  originated  in  intended  fraud; 
for  the  party  muft  be  aware  the  Swcdijb  treaties  at  the 
utmo/t  only  fubjefted  their  permiflive  trade  to  a  very 
fevere  right  of  pre-emption.  The  cafe  vras,  ifaridlj 
fpeaking,  a  cale  of  contraband  with  falfe  papers. 

Sentence. 
The  Court  pronounced  againfl  the  appeal,  affirmed 
the  fentence  appealed  from  condemning  the  fhip  and 
cargo  as  lawful  prize,  and  condemned  the  appeUant  Ja 
the  coils  of  the  aj^eal. 


I 
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ORlON,  Petersen  Mafter.  ^  a».sJ,i8io, 

*T^HIS  was  tin  application  made  to   the  Court  to  Funher  proof 

reverfe  the  ientence  of  condemnation  pronounced  where  k  party 

\by  the  Judge  of  the  High  Court  of  Admiralty  upon  the  'c^f^Z^ 

cargo  of  this  veffel,  for  the  purpofe  of  admittmg  fur-  ^yj^.'^^  rtht^rf 

ther  proof  of  the  property.  an  aUy,  has  by 

•  *       A        rf  fucha  reprcfcn- 

tation  iubjc£led 

King^s  Advocate  and  the  Attorndy-General  for  the  *cdMadrotrto"' 
Cnw;2.— This  veffel,  failing  under  Dj;2/A  colours  m  '^;'"Tv?T 

'  f3  J  elpecially  if  fuch 

the  profecution  of  a  voyage  from  Archangel  to  Leghorn^  rqn-ciinution 
was  captured  pn  the  loth  Odober  1807,  by  thepriva-  our  own  beiiige- 
teer  Toung  Phoenix  i  His  Majefty's  Procurator-General  NoV^nJuiion 
imervened  for  the  intereft  of  His  Majefty,  and  the  fliip  ^^^7,1^X7 
and  cargo  were  condemned  as  the  property  of  Danlfh  ^°^-*"  allegation 

^  t        M  Mto  property. 

fubjefb,  taken  prior  to  the  declaration  of  hoftilities, 
and  a  droit  of  war.  The  papers  introduced  in  this 
caiife  are  all  admitted  to  be  falfe.  The  moft  fyftematic 
perjury  has  been  had  recourfe  to  for  the  purpofe  of 
concealing,  as  it  is  alleged,  the  real  proprietors  of  the 
cargo^  who  are  now  attempted  to  be  proved,  not 
Danes y  but  merchants.of  L  ubeck.  That  which  prompted 
ibis  fidfe  reprefentation  is  Rated  to  be  an  apprehenfion 
^entertained  on  the  part  of  thefe  Lubeck  merchants  that 
affiurs  were  rather  in' a  critical  fituation  between  5*:*;^- 
nEm  and  the  city  of  Lubeck  in  confequence  of  the  recent 
occupation  of  that  city  by  the  French ^  and  the  feizure 
of  all  Swedijh  veffels  in  that  port.  They  were  there- 
fore afraid  left  the  Swedijh  nation  fhould  be  induced 
10  retaliate  upon  their  trade  the  injuries  which  the 
Swedijh  merchants  had  fuftaincd  in  their  harbour.  If 
YoiuL  P  0  fuch 
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Th«        fuch  were  the  nature  of  the  fraud  and  the  motives 
^"*!"'       which  produced  it,  certainly  it  might  lofe  fome  of  itr 
/«6.3d»i8ia  culpability  in  our  coxuts  of  prize,  although  it  would 
not  even  here  be  proper  to  relax  the  old  rule  for  con- 
ftrufting  falfehood  and  perjury  unfavourable  to  a  claim 
in  every  ftage.    The  account  which  has  been  given  of 
the    tranfaftipn  by  Mr.  George  Meyer  merchant  of 
London  and  claimant  for  the  houfe  of  Meffrs*  Cr§U 
and  fon,  of  Lubecky  dates,  that  he  believes  the  cargo 
was  and  is  really  and  bona  fide  the  fole  and  exclufive 
property  of  Meffrs,  J.  M.  Croll  and  fon,  of  Lubecky 
merchants,  who  formed  the  plan  of  the  (isdd  voyage  fo 
long  fince  as  December  i8o6,  when  they  ordered  part 
of  the  goods  to  be  purchafed  by  Mellrs.  Bn^  and 
Co.   their   agents  at  Archangel;    they  fubfequ^itly 
ordered  the  remainder,  and  in  May  1807  chartered 
the  (hip  Orion^  then  lying  at  Hamburgh  to  proceed  to 
Archangel^  and  there  take  on  board  the  faid  cargo  for 
their  account,   and   in  their  namc^  and  to  proceed 
therewith  to  Leghorn  \  but  the  French  having,  upon 
their  entrance    into  Lubecky    feized  all  the   Swedijb 
fhips  in  that   port,  and  apprehenfions  being   enter- 
tained of  further  encroachments  from  the  French^  and 
that  the  Swedijh  government  would  retaliate  upox^ 
the  Lubeckersj  Croll  and  fon  thought  it  neceflary  to 
fhip  the  cargo  under  a  borrowed  name,  and  agreed 
with  Cornelius  de  Vos  of  Altona^  a  port  then  at  peace 
with  all  the  belligerents,  for  putting  the  cargo  under 
his  name;  the  faid  charter-party  was  thereupon  an* 
nulled,  a  new  one  made  with  the  mafter,  as  if  the 
affreightment  were  for  account  of  Fw,  and  the  cargo 
was  (hipped  oftenfibly  for  his  account,  but  remained 
aftually  and  bona  fide  the  property  of  the  faid  Meflrs^ 
J.  M,  Croll  and  fon. 

It 
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tte  adds,  it  was  never  in  the  contemplation  of  the  faid         The 
Meflrs*  /.  M.  Croll  and  fon  that  this  property  in  its  real  • 

Lubeck  charafter  would  be  expofed  to  danger  fhould  the  J?eb*  3d,  iSio. 
veffel  be  detained  by  Britijh  cruizers ;  for  although  the 
French  had  forced  the  merchants  oi  Lubeck  to  deliver  up 
all  Englijh  goods  and  manufeftures,  yet  the  principal 
houfes  at  Lubeck^  and  the  claimants  amongfl:  others,  had 
adually  paid  their  debts  to  Britijh  fubjefts,  and  a  fecret 
committee  was  eftablifhed  at  Lubeck  for  liquidating 
the  whole ;  and  the  (hipment  of  the  cargo,  under  a 
borrowed  name,  as  already  mentioned,  was  not  done 
to  infringe  or  evade  the  rights  of  Great  Britain  as  a 
belligerent  ftate. 

For  the  authenticity  of  this  account  we  muft  rely  ex. 
dufively  on  the  belief  of  this  Britijh  merchant,  who  has 
no  better  means  of  afcertaining  its  truth  than  the  repre- 
fentations  made  to  him  from  diftant  and  interefted  per- 
fons.  Perhaps  if  the  further  proofs  were  introduced, 
the  Court  would  be  reduced  to  the  altemitive  of  de. 
dding  the  cafe  upon  the  queftion,  whether  Fb/},  who 
has  already  committed  perjury  by  depofing  to  this  pro- 
perty as  his  own  in  his  former  evidence,  fhould  be  en- 
titled  to  any  credit  in  the  evidence  he  may  hereafter  give 
in  fupport  of  this  claim  ?  His  teftimony  mufl  be  diredlly 
in  oppofidon  to  his  former  depofidons  refpeSing  the 
{MToperty  of  this  cargo.  Nor  will  the  Court  be  inclined 
to  permit  a  claimant  who  has  already  improved  upon 
die  falfehood  of  this  perjured  perfon,  to  take  advantage 
of  Us  future  teflimony,  which  muft  be  at  leaft  equally 
Gable  to  imputadon.  Indeed,  there  can  be  no  confi- 
dence repofed  in  any  of  the  parties  concerned,  fince  there 
»  ftrong  reafon  to  fufpeft  that  they  mufl  all  have  c«n-^ 
nived  at  leafl,  if  not  aAually  aflifted  in  carrying  this 
f miud  into  execution.  No  arguments  therefore  for  the 
ntrodudUoii  of  additional  proof  are  admillible. 

P2  M 


loS  CASES  DETERMlNEli  IN  THE 

Tbe  As  the  cafe  flood  the  admiifions  of  the  claimants  are 

-  dedfive  in  favour  of  the  right  of  His  Majefty.     The 

£ek.  jd^xSzo.    Swedijh  nation  being  then  the  allies  of  Great  Britain^ 

it  was  alfo  her  duty  to  fupport  Sivedijh  rights.  The 
claimants  confefs  an  intention  to  defraud  the  rights  of 
Sweden  in  the  event  of  capture.  It  is  remarkable, 
however,  that  thi^  fraud  continues  to  be  aded  upon 
even  after  the  veflel  had  pafled  the  Sound,  when  aH 
danger  of  capture  by  Swedijh  veflels  might  be  con» 
iidered  nearly  at  an  ''end :  As  the  danger  was  merely 
local,  and  confined  to  her  navigation  In  that  part  of  the 
Baltic  which  encompaffes  the  Southern  part  of  Sweden^ 
Why  were  not  thefe  falfe  reprefentadons  abandoned  and 
fair  defcriptions  of  cargo  refumed  as  ibon  as  the  appre-^ 
henfions  entertained  might  be  confidered  fairly  at  aca 
end  ?  The  only  rational  anfwer  to  fuch  a  query  is,  that 
thefe  mifreprefentadons  were  adually  adopted  with  a 
further  view  to  defeat  Britijh  belligerent  rights  and  con- 
tinued with  that  intendon.  Under  the  Dariijh  flag  at  that 
time  the  veffel  might  proceed  through  Britijh  cruizersia 
fafety.  Whilft  the  fhips  of  Prtiffia  and  of  Lubeck  were 
fubjeft  to  great  reftriftions  in  their  trade,  impofed  by 
His  Majefty's  Orders  in  Council  about  that  time,  firit 
fubjeddng  them  to  capture,  and  fubfequently  *  permit- 
ting  Lubeckers  to  trade  between  neutral  ports.  The 
danger  of  feizure  by  SwediJI^  cruizers  wa^  therefore 
not  the  only  motive  for  trading  under  Danijh  fanCHon, 
fince  equal  danger  was  to  be  apprehended  from  Britijb 
cruizers,  as  this  vcfTel  was  profecuring  a  voyage  pro- 
hibited at  that  time  by  an  order  of  His  Brifannic  Ma- 
jefly  in  Council,  under  which  he  would  have  be^ 
liable  to  condemnation. 


♦  See  inftrudions  of  the  iSth  Ftbruarj  fuid    orders   of    the 
^jth Novmber  uA  19A  J?ttml»tr  ift^, 
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Adams  and  Stephen  for  the  Claimants.^^When  the        The 
diftrefling  (late  to  which  the  city  of  Lubeck  has  been         ^^""^^ 


reduced  by  the, cruel  policy  and  reftriftive  decrees  of  Feb.z^^iiio. 
France  is  confidered,  the  Court  will  probably  be 
induced  to  relax  the  ftrift  meafure  of  juftice  in  favour 
of  thefe  unhappy  people,  efpecially  where  it  is  a  quef- 
don  bet^'een  the  Lubeckcrs  and  the  Crown.  That 
£dfe  papers  are  to  be  taken  ftrongly  againil  claimants 
requefting  permiffion  to  introduce  further  proofs  muft 
be  admitted  generally.  But  fuch  has  been  the 
ch^ge  which  has  taken  place  in  the  mercantile  tranC* 
adions  of  nations  at  the  prefent  day,  that  on  the  Con- 
tinent a  confiderable  part  of  the  import  and  export 
trade  is  carried  on  through  the  medium  and  by  th^ 
affiftance  of  mifreprefentadon  and  falfe  documents,  in 
the  fame  manner  as  we  now  obtain  RuJJian  cargoes 
here.  So  generally  has  this  praftice  prevailed,  that 
eveix  the  authorities  themfelves  have  been  induced  to 
ikdlitate  the  fyftem  by  granting  certificates  of  affidavits 
relating  to  fuch  property,  when  in  faft  no  fuch  affida- 
vits have  ever  been  fworn  to.  Hence  it  does  not  necef- 
ikrily  follow,  that  fhould  the  Court  be  difpofed  to 
admit  the  proofs  required,  (of  which  a  lift  is  enume-  • 
rated  in  the  papers  of  the  caufe,)  it  would  have  to 
<lecide  upon  the  degrees  of  credibility  to  be  attached 
Co  the  former  oath  of  Vofi^  or  that  which  he  might 
I^erhaps  now  take  to  difprove  it :  Probably  he  had  not 

any  previous  affeveration  In  order  to  obtain  that  — 

crtificate*     In  a  moral  point  of  view  certainly  applica- 
of  this  nature  cannot  be  fufficiently  difcouraged. 
b  indulgence  fhould  43e  granted  to  a  party  making  a 
Ife  oath  for  a  fraudulent  purpofe.     But  fuch  is  not 
e  view  this  Court  will  be  d^pofed  to  take  of  this 
draalafdoxu    It  will  confider  it  diftin^Iy  as  a  queflion 

P3  ^ 
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Thi         of  national  relation  between  thofe  countries  whofe 
rights  either  abfolute  or  affumed  may  be  evad^  by  the 


W.3d|X8iou  courfe  purfued.  How  far  the  fraud  may  be  juftified 
by  circumftances  is  the  only  queftion  that  remains  for 
the  decifion  of  the  Court.  In  the  argument  adduced 
on  the  oppofite  fide  it  has  been  conceded,  that  ihould 
the  deceit  be  difcovered  not  to  militate  againft  Brittjb 
rights  either  in  ad  or  intention,  that  it  would  not  be 
here  confidered  fo  reprehenfible.  This  was  abandoning 
the  morality  of  the  cafe  altogether,  and  conceding  that 
it  was  to  be  decided  merely  in  reference  to  its  political 
eflfe&s.  If  even  it  ftiould  appear  the  rights  of  our  ally 
the  king  of  Sweden  have  been  attempted  to  be  violated, 
it  will  be  difcovered  to  be  merely  a  confequence  of  the 
imhappy  fituation  into  which  thefe  unoffending  neutral 
merchants  have  been  driven  by  tlie  intrufion  of  the  ene- 
my. If  the  further  proofs  fhall  be  confidered  admiflible, 
the  claimant  propofes  to  introduce,  not  his  own  attef- 
tation  or  that  of.  Vofs^  both  of  which  might  be  objefted 
to,  but  that  of  difinterefled  perfons.  He  mufl,  and 
imqueflionably  ought  to  prove,  that  the  mafk  has  been 
affumed  folely  for, the  pleaded  purpofe.  The  claim* 
ants  appear  certainly  in  mifericordiay  and  folicit  an 
indulgence  which  under  no  other  circumflances  they 
could  expeft  to  obtain.  But  when  there  appears  fo 
much  fidelity,  punctuality,  and  flrift  neutrality  in  the 
conduft  of  the  merchants  of  Lubcck  in  trade  with  and 
relation  to  this  country,  notwithflanding  the  poffible 
danger  which  might  refult  from  purfuing  a  line  of 
condud  fo  direftly  in  oppofition  to  the  views  of  the 
enemy  :  When  the  extreme  embarraffments  and  dif- 
ficulty which  obflruft  their  remaining  trade  are  recol- 
leded,  the  Court  will  probably  relax  the  flrift  rjile  of 
law  ai^l  pernut  thefe  further  proo&  to  be  introduced. 


HIGH  COURT  OF  VtPPEALS. "  til 

Judgment*  The 

Stf  Wm.  GitANT.-r-Is  there  no  precedent  in  the  ^^^' 
recolie£tion  of  counfel  for  fuch  ah  exteniion  of  HidxxU  Ftb,  jd,  iSia 
gence?  Weourfelves  are  not  aware  of  any*.  The 
whole  feems  to  have  been  -aflumed  as  a  mafk  to  deceive 
either  Swedijh  or  Britijh  cruizers,  and  not  at  all  for 
the  purpofe  of  obviating  any  danger  to  be  apprehended 
fix>m  Frame.  We  cannot  therefore  permit  a  party  to 
introduce  additional  proof  with  refped  to  a  trsuiladion 
evidently  calculated  to  defraud  our  belligerent  rights 
or  thofe  of  our  ally. 

Pronounced  againfl  the  appeal* 


LE  BON  AVENTURE,  Lamorinieri  Mafter.     ^^.  ^^^^  ,j„. 

A  N  appeal  was  profecuted  in  this  caufe  from  the  xflertcd  joint 
fentence  of  the  High  Court  of  Admiralty,  pro-  "^^^*,^ 
noundng  againfl  the  interefl  of  the  fleet,  with  which  cii^ed  fquadnm. 
the  adual  captor  had  been  aflbciated  at  the  time,  the  aiu^ether  redi 

ail 

capture  appearing  to  have  been  made  out  of  fight  of  ^JSiig  up^^ 
the  fleet  by  His  Majefly's  fhip  Albion^  and  in  fight  of  ^{^;^  ^  *f^ 
the  Naiad^  one  of  the  veffels  compofing  the  faid  fqua-  ^?*f  *• 
dron,  but  which  had  parted  from  the  main  body  the  duccd;  reftmd 
evening  before,  for  the  purpofe  of  proceeding  to  Ply-  JLie^n.  '^'tI^ 
nwdb  vwth  two  prizes  in  company.    The  claim  of  the  j|^S^„^^^ 
Naiad  to  fhare  as  joint  captor  was  therefore  admitted  '?  p°"1^"V^*^ 
in  the  court  below,  where,  in  order  to  obtain  a  more  fince  they  mk 
ly  dedfion  of  the  caufe.  Captain  Ferrier  of  the  bed  judges  of 


>f/&i(Wi  being  then  in  the  Eaji  Indies  and  his  return  ^Ji^^/rS^ 

fumpdonthattlM 
mSbul  asfibar  M  hit  duty  in  makbg  iignali  whei  titey  could  be  made  with  effe&,  Ace.    Neceflary 
$9  renore  k  bxpofitiv*  eridenct. 

P  4  uncertain, 
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tM  BtK      uncertain,  his  anfwers  to  the  allention  on  the  part  of 
■         the  fleet  were  waived  by  confent,   on  certain  fa&a 


le^M^  iSxo.  pleaded  being  admitted  by  his  pro&or  on  his  behalf^ 

a  minute  of  which  was  fUed  aoth  March  1 807,  where- 
by the  Kmg^s  Pro£br  admitted,  that  a  ftiange  fail 
appearing,  the  jlliion  chafed  from  the  fleet  by  fignal, 
and  having  captured  La  Pitronelle  in  fight  of  the  ftee^ 
went  in  chafe  of  the  prize  in  queftion  without  any  fur* 
ther  communicadon  or  receiving  any  furthef  fignal  for 
thatpurpofct 

Dallas  for  aSual  Captors  Refpondents. — ^The  allega<« 
tion  of  the  aflerled  joint  captors  in  the  court  below  coxi- 
fifted  of  fcveral  articles,  of  which  Captain  Wallis  of  the 
Naiad y  in  the  abfence  of  Captain  Ferrier^  admitted  only 
the  three  firfl,  pleading  certain  general  r-^JguU  t'lonr^  riz^ 
i(L  That  when  feveral  of  His  Maj^y's  fliips  are 
aflbciated  together  and  form  a  fleet  or  fquadron  imder 
the  immediate  direction,  orders,  and  controul  of  any 
rear-admiral,  vice-admiral,  or  admiral,  commodore^ 
or  odier  commander,  it  is  an  uniform  and  pofltive  re? 
gulation  in  the  Britijh  navy,  that  no  fliip  attached  to 
'  or  belonging  to  fuch  fleet  or  fquadron  is  permitted^ 
on  any  pretence  whatever,  (wind  and  weather  ex- 
cepted,) to  part  company  from  or  go  out  of  fight  of 
fuch  fleet  or  fquadron,  without  firlt  obtaining  or  re^ 
ceiving  orders  for  that  purpofe,  by  fignal  or  otherwile> 
from  the  admiral  or  commander  in  chief  thereof;  and 
that  it  is  the  pofidve  and  bounden  dvity  of  every  cap- 
tain  or  commander  of  a  (hip,  attached  thereto,  to  ad* 
here  ftriftly  to  this  regulation.— 2d.  That  when  a  fleet 
or  fquadron  of  Britijb  fliips  are  cruizing  together  qhh 
any  fervice,  which  may,  on  an  emergency,  require 
the  joint  co-operation  of  the  whole,  it  is  a  r^id^^tipq 
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the  fervice,  that  durmg  the  courfe  of  the  night  they      x«  Bos 
keep  as  clofe  to  each  other  as  the  order  of  failing  and  ^ 

other  circumftances  will  admit  j  and  at  day-break  in  iv*.  a4«JH  1 
the  morning  the  feveral  fliips  compofmg  it  are  ufually 
difeftei,  by  fignal  from  the  commander  in  chief,  to 
jlpread  themfelves  in  various  direftions,  fo  as  to  occupy 
a  larger  fpace,  and  thereby  the  more  effe&ually  look 
out  for  and  annoy  the  enemy ;  and  they  are  at  perfed 
liberty  to  examine  all  ftrange  fails  pafling  near  or 
through  the  fleet,  provided  only  that  they  can  do  fb 
without  the  rifle  of  parting  company ;  and  every  com« 
mander  of  a  fhip  which  diTcovers  a  ftrange  fail  is  boimd 
to  make  the  fame  known  by  fignal  to  the  admiral,  and 
to  receive  his  direftions  previous  to  proceeding  in 
chafe ;  and  if  any  of  the  faid  fliips  fhonld,  from  un» 
avoidable  neceflTity  part  company  without  any  order 
for  that  purpofe,  they  are  to  ufe  every  endeavour  to 
rejoin  the  fleet  as  expeditioufly  as  poflible. 

In  addition  to  thefe  articles  the  aftual  captors  admit 
the  feveral  veflels  now  claiming  as  joint  captors,  toge- 
ther with  the  Albion  and  Naiad^  compofed  the  cruifing 
fleet  oflF  Bre/i  in  May  1803  under  Admiral  CornwaUis 
commander  in  chief,  under  orders  from  the  Admiralty 
to  obferve  the  movements  of  a  French  fquadron  then 
liearly  ready  for  fea  j  alfo  to  prevent  ftipplies  reaching 
-that  port,  and  to  intercept  certain  French  fhips  of  war 
then  returning  from  the  Weft  Indies.  On  the  5th  June 
1 803  Captain  Ferrier  being  on  the  look  out  difcovered 
a  fiul  in  the  North-weft  quarter,  fteering  North-eaft 
by  North,  to  which  he  gave  chafe.  Whilft  in  chafe 
^bout  half  paft  eight  o'clock, '  the  remainder  of  the 
^eet  bore  up  by  fignal,  and  made  all  fail  to  the  South- 
raft  and  by  South  in  order  to  reach  their  pofition  off 
J^r^,    At  half  paft  nine  he  l)osu:ded  the  chafe,  which 

proved 
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Le  Bom       proTcd  the  Petronelle  French  brig.     The  two  veflels  lay 
^^^^J^!!^^    to  with  their  heads  N.  N.  E.  for  about  two  hours. 


1^%^  xSxa  which  was  fpent  in  fecuring  the  prize.     About  half 

paft  twelve  another  fail  hove  in  fight  at  the  diftance  of 
five  or  fix  leagues  in  the  North-eafl  quarter,  and  foon 
after  three  fail  more  appeared  ftill  more  to  the  £aft« 
ward.  Chafe  was  given  by  the  Albion  to  the  former, 
during  which,  about  two  o'clock,  fhe  completely  loft 
light  of  the  fleet,  which  was  then  fleering  South-eaft 
by  South  for  UJhantj  failing  at  four  or  five  knots  per  ' 
hour.  Having  nm  nearly  40  miles  to  the  North-eaft 
in  chafe  of  the  faid  veflel  he  captured  her  in  fight  of 
.  the  three  other  fail  mentioned,  which  were  the  Naiad 
and  her  two  prizes.  This  veflel  proved  to  be  Le  Ban 
Aventure  French  merchant  veffel,  and  the  prize  now 
in  queflion.  It  is  difUndly  denied  by  the  a&ual  cap* 
tors  that  any  afliflance  could  have  been  procured  from' 
'  the  fleet,  had  it  been  required,  as  they  were  out  of 
the  limits  of  fignal  diflance  during  the  whole  chace^ 
and  completely  out  of  fight  after  two  o'clock.  Nor 
was  the  fleet  at  any  time  nearer  the  faid  prize  than 
twelve  leagues,  even  when  firfl  feen  by  the  Albion^ 
which  rendered  it  impoffible  for  her  (a  merchant  fhip) 
to  be  feen  by  the  fleet,  more  particularly  as  the  day 
was  cloudy.  The  fleet  fleering  South-eafl  and  by 
South,  and  the  prize  fleering  due  North-eafl,  the  fleet 
and  prize  continually  increafed  their  diltance  from 
each  other,  which  at  the  capture  had  increafed  to  at 
leafl  20  leagues.  Upon  the  fadts  of  this  cafe  the  ^vi^ 
'  dence  is  frequently  .contradidory ;  indeed  few  of  the 
mofl  material  are  admitted  by  both  parties  tg  have 
taken  place  in  the  fame  manner.  Upon  the  refpeftive 
diflances  of  the  Albion  and  the  prize  from  the  fleet  a 
diverfity  of  opinibn  prevails*    It  is,  however,  Sdmit« 

3'  ted 
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ted  by  all  parties,  the  Albion  feparated  in  the*  mormng  -  lc  Bom 
in  confequQnce  of  a  fignal  communicated  to  hei*  from^  vkmtokk. 
t|ie  commander  of  the  fleet.  The  duty  enjoined  was  i!'«6.a4di,ztza 
the  chafe  of  La  Petronelle^y  The  order  was  complied 
with  and  the  duty  fulfilled  as  fopn  as  the  priso 
was  boarded.  It  does  not  appear  that  after  this 
firft  chafe  any  fignal  was  made  by  the  commander 
of  the  fleet ;  or  that  a^  fignal  might  have  been  madfif 
refpeding  this  laft  veflel  (^Le  Bon  Aventure)  by 
Captain  Terrier  to  the  Admiral,  but  was  not  made. 
This  is  of  material  importance  in  the  caufe.  This 
chafe  cannot  pofllbly  be  referred  to  the  firft  order, 
which  had  one  fpecific  object  alone«  Here  even  the 
cafe  for  the  aflerted  joint  captors  muft  fail,  fuice,  if 
out  of  fignal  diftance  at  the  commencement  of  the 
chafe,  or  if  within  fignal  diflance  and  no  fignal  wat 
made  by  the  fleet  to  him,  or  by  him  to  the  conunander 
refpeding  this  particular  veflel,  and  afterwards  the 
veflel  was  overtaken  out  of  all  reach  of  afllflance  from 
the  fleet,  in  neither  cafe  could  fuch  a  capture  enure  to 
the  benefit  of  the  fleet.  The  title  to  fhare  in  this 
inftance  on  the  part  of  the  fleet  is  made  firft  through 
a  fuppofed  performance  of  duty,  when  it  refts  upon 
the  prefumption  that  the  Albion  only  performed  this 
latter  fervice  as  part  of  the  duty  enjoined  by  the 
fignal  tQ  chafe  La  Petronelle :  And  again  made  on  a 
fuppofed  breach  of  duty  when  it  is  faid,  that  as  he 
n^le&ed  to  make  fignal  before  he  proceeded  in  chafe.  , 

<}f  the  fhip  now  in  queftion,  the  negled  muft  enure  to 
the  benefit  of  his  afTociates  as*  much  as  if  he  had  made 
iiich  fignal  and  received  orders  to  chafe»  This  latter 
is  contained  in  the  fecond  reafon  in  the  cafe  for  the 
s&ppellants,  notwithftanding  that  it  is  pofitively  flated 
i|]i  the^  original  allegation,  that  Gaptaki  firmer  did, 

in 
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Ib  jBoir      m  lirtue  of  the  firft  (ignaly  chafe  this  prize  without 
AvutTtjmK.    confidering  himfelf  as  violating  any  of  the  general 


/ift.s4di,  i8zc.  regulations  of  the  fervice  recited  in  the  two  firil  articles 
(o)  Tide  fufxi.    of  the  faid  allegation  (a^,    The  reafons  annexed  to  the 

eafe  of  the  appellants  are  three ;  the  firft  reds  on  the 
h&  of  fight  by  the  whple  fleet,  on  which  a  right  to 
(hare  is  founded.  The  fecond  raifes  a  new  title  by 
impeachmenty  and  dates  that,  Becaufe  at  the  time  the 
Albion  went  in  chafe  of  the  prize  in  queftion  fhe  was 
within  fignal  diftance  of  the  fleet,  and  of  which  fhe 
continued  to  form  a  part,  it  was  the  abfolute  duty  of 
her  commander  to  have  conununicated  with  the  admi* 
ral  commanding  the  fquadron  before  he  fo  went  in 
chafe,  and  the  omiffion  thereof  cannot  diveft  the  fleet 
of  the  right  to  fhare,  and  entitle  the  Albhn  to  the  fole 
boiefit.  The  third  affords  another  objedion  founded 
on  the  infufficiency  of  the  evidence  produced  in  the 
High  Court  of  Admiralty ;  becaufe  the  entries  in  the 
various  logs,  which  formed  the  principal  ground  of 
decifiori  on  the  queflion  of  fight  in  the  court  below, 
are  fo  manifeftly  inconfiflent  and  contradictory,  no 
reliance  can  be  placed  upon  them,  in  oppofition  to  the 
pofitive  teflimony  produced  on  the  part  of  the  fleet. 

In  that  court  the  firfl  title  raifed,  that  of  fight,  has 
been  decided  principally  upon  the  fbength  of  that 
evidence^  to  which  an  exception  is  made  in  the  laft 
reafon  adduced.  This  queflion  applies  to  three  pe* 
griods  ^  the  commencement  of  the  chace,  any  inter- 
mediate part,  and  its  conclufion.  If  there  appear  a 
contrariety  of  evidence  between  the  adtual  witnefTes 
and  logs,  it  fUll  mufl  be  confidered  a  nautical  queftion 
into  which  the  court  below  \yould  not  go,  but  referred 
St  to  the  examination  of  the  gentlemen  of  the  '^rinity 
iJouJtB    The  high  profeOional  character  of  thofe  getb. 

tleme« 
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tlemen  renders  their  evidence  m  all  matters  of  this      LeQon 
nature  moft  defirable  and  unexceptionable.  They  have    ^^"'^°^*' 
confidered  it  impoflible,  oil  a  revievir  of  the  logs  of  the  i^i^.a4th,i8io. 
fleet  and  afhial  captors^  that  the  prize  ihould  have  been 
feen  by  the  fleet  during  the  chace*    The  Court  acceded 
to  that  opinion,  as  will  probably  your  lordihips.    On 
the  feoond  reaibn  it  lyill  be  proper  to  enquire.  Can  fuch 
a  breach  of  duty  as  that  imputed  operate  fo  as  to  dived 
the  fleet  of  its  ordinary  right  to  fliare  in  conjoint  enter- 
prizes  ?    Will  it  enable  the  a£tual  captor  to  fet  up  an 
excluflve  title  ?    It  does  not  appear  there  is  any  rule  of  . 
law  exifting  that  determines  a  breach  of  duty  will  entitle^  * 

the  commander,  under  whom  the  officer  thus  guilty  of  a 
breachofdutya£ts,tofliarein  the  iamemanner  as  though  ^ 
he  had  performed  his  duty.  In  the  cafe  of  Harvey  v« 
Ceoke(a)y  where  it  appeared  that  Captain  Milne  had  (<>)  6  ila^  at*. 
deferted  his  flation  without  orders,  and  undertaken  an 
enterprize  out  of  the  limits  of  his  inftruftions,  it  was 
held  that  the  admiral's  claim  to  fhare  in  a  capture  grow- 
ing out  of  this  diibbedience  was  invalid,  inafmuch^  as 
it  could  no  longer  be  fuppofed  that  any  conftruftive 
aflUtance  and  direction  was  afforded  or  could  have  been 
afforded  by  the  admiral  upon  which  aloiie  his  claim  to 
ihare  could  have  been  founded ;  and  the  opinion  of 
^Mr.  Juflice  Le  Blanc  turned  more  emphatically  upon 
the  policy  of  coming  to  fuch  a  decifion  for  the  general 
interefls  of  the  fleet.  The  fame  principle  is  (andioned 
by  the  judgment  pronounced  in  the  cafe  of  the 
R^fert  (b).  Upon  this  part  of  the  cafe  our  enquiry  p)  3  iua.  t94i 
ihould  be  direded  to  afcertain,  not  whether  the  fleet 
and  the  adual  captor  were  in  fight  of  each  other,  but 
whether  they  were  within  fignal  diflance  during  the 
c^ace;  afluming  (vfhat  is  by  no  means  granted)  that  it 
wasiiiaduty  to  have  made  a  frefli  flgnal;  for  although  it 

might  have  been  eligible  in  the  opinion  of  the  admiral 

8  i« 
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Le  Bom      to  Order  the  Albion  to  give  chafe  in  the  morning,  cif- 

AvKHTUKB^   cumftances  might  have  rendered  it  ineligible  after 

Fek.  ft4ib,  iSia  twelve  o'clock  of  that  day;  yet  if  no  (ignal  could  be  made 

with  effed,  its  omiiBion  by  Captain  Ftrrier  was  not  a 
breach  of  duty,  but  merely  the  jrefult  of  a  conviftion 
on  the  part  of  Captain  Ferrier  of  its  inutility.  Upon 
this  fad  where  is  the  preponderance  of  evidence  ?  Two 
|>erfons  on  board  the  Ardent j  one  a  midfhipman  Effet9 
the  other  Captain  Bell  of  marines,  fay,  from  the  pofi- 
tion  of  the  Ardent ^  fignals  might  have  been  made  to  her 
by  the  Albion^  and  repeated  to  the  fleet.  This  evidoice 
is  not  only  fufpicious  as  coming  from  releafing  witnefles, 
but  it  is  remarkably  Angular  that  the  evidence  of  fight 
by  the  fleet  refts  upon  the  teftimony  of  two  perfons 
whom  it  is  natural  to  fuppofe  would  be  the  lead  hkely 
to  have  taken  accurate  notice  of  fuch  an  event  from 
their  fituations  and  occupations  on  board.  The  matter 
of  the  prize  flates  he  was  captured  by  the  Albion  in  fight 
of  three  Britijh  frigates.  In  this  however  he  is  not 
borne  out  by  his  own  fecond  captain,  who  only  ftates 
the  capture  was  made  in  fight  of  the  Naiad.  It  is  there- 
fore fair  to  infer  the  other  veflels  her  prizes  mud  have 
been  miftaken  by  the  mailer  for  frigates.  No  men- 
tbn  is  made  of  the  fleet  being  in  fight,  although  a  wit- 
nefs  on  board  the  prize  very  vaguely  ftates,  the  cap- 
V  ture  took  place  in  fight  of  the  Naiad j  other  (hips  of 
war,  arid  merchant  vefTels.  Upon  fuch  evidence  of 
fight  the  Court  cannot  admit  a  claim  founded  upon 
poflible  conftruftive  afliftance  to  the  prejudice  of  a&ual 
captors.  No  evidence  for  the  fleet  has  been  adduced 
from  perfons  on  board  the  admiral's  (hip,  although  it 
is  probable  a  ftrider  attention  was  paid  to  every  occur, 
rtence  of  this  nature  on  board  her,  being  the  repeating 
veflel,  than  any  other  veflel  in  the  fquadron.  The 
journals  of  Captain  Ferrier  and  his  two  lieutenants 

ftate 
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ftate  pofitively  they  loft  fight  of  the  .fleet  at  two  lc  Be* 
o'clock.  A  lieutenant  and  mafter's  mate  of^eAlbiortj  ""°  „ 
both  releafing  witnefles,  doubt  whether  the  jilbion  Feb.  %4f^  xfaa 
could  have  feen  or  exchanged  fignals  with  the  fleet  at 
the  commencement,  and  deny  that  the  fl^t  could  have 
feen  the  prize  during  any  part  of  the  chace ;  nor  can 
any  reafonable  doubt  be  entertained  oa  the  fubjed,  the 
prize  being  diflant  from  the  Albion  at  its  commence^ 
ment  twelve  or  fourteen  miles,  the  Albion  five  or  fix 
leagues  firom  the  fleet;  both  thefe  veflels  fl:eering 
North-Eaft,  and  the  fleet  South-Eaft  and  by  South,, 
their  difliance  from  the  fleet  muft  have  neceflarily 
increafed  until  the  chace  concluded,  when  they  could 
not  be  lefs  than  forty  or  fifty  miles  afunder.  In  addi* 
tion  to  this  evidence  the  opinion  of  the  Trinity  mafters 
corroborating  the  ftatement  of  the  aftual  captors,  which 
opinion  was  deduced  from  an  accurate  examination  of 
the  logs  of  the  different  veflels  compofmg  the  fquadron, 
muft  be  conclufive  of  this  cafe,  and  lead  the  Court  to 
confirm  the  fentence  appealed  from. 

Adams  fame  fide. — ^It  has  been  often  repeated  here 
and  in  other  courts  of  prize,  the  ground  of  conftrudHve 
co-operation  is  not  one  which  fliould  be  very  much  ex- 
tended. Whilft  the  claim  of  adual  captors  fliould  firom 
every  motive  of  policy  and  juftice  befavourably  received. 
On  the  queftion  of  fight,  upon  which  the  present  claim 
.  is  founded  alone,  can  the  Court  interfere  between  the 
Ttinity  Elders  and  the  parties  ?  Can  thefe  perfons  be 
fyppofed  to  be  influenced  in  the  opinion  given  ?  Or 
rather  what  impartiality  and  accuracy  fliould  there  be 
expefted  in  the  proceedings  in  the  Court  below  when 
the  Court  is  found  aflbciating  itfelf  with  them  in  the  in* 
veftigation  ?    To  fee  a  chace,  fo  as  to  entitle  the  perfons 

feeing. 
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jLk  Bon      feeing,  it  is  abfolutely  necefTary  that  the  chafing  mS 
,  the  chafed  be  in  fight*    The  decifion  upon  which  thcJ 


i8ia  Court  bdow  a£ked  pofitively  negatives  the  poffibility* 
of  fuch  a  view  of  the  prize  by  the  fleet ;  and  the  Court 
vnll  z€t  judidoufly  in  adopting  this  opinion  rather  than 
refort  to  ihips  logs  and  journals  extremely  unintel)igi< 
ble  except  to  naval  men,  in  order  to  form  for  itfdf  st 
conclufion  as  to  the  relative  diftances  and  bearings  of 
tfaefe  veflels. 

Much  reliance  is  placed  no  doubt  upon  the  drctim- 
ftance  of  the  aflfociation  of  thefe  vefTels  at  the  time* 
The  Albion  appears  to  hav^  been  detached  de  failoj 
and  that  m  confequence  of  the  performance  of  »  duty 
enjoined  by  the  Commander  in  Chief.  This  was  a  duty 
fpecifically  enjoined  and  folely  pointed  to  the  c^ture  of 
La  Pctronelle.  If  there  had  been  any  culpable  omif- 
fion  on  the  part  of  the  Albion^  why  havQ  not  thofe  fo 
£md  of  fetting  out  the  regulations  of  a  fleet  aflbdated 
together  under  one  head,  preferred  an  accufation  againfl 
Captain  Ferrier  ?  They  are  aware  it  would  not  be 
prudent,  yet  here  they  have  the  temerity  to  bring  a 
charge  againfl  a  meritorious  ofHcer  of  negligentia  doh 
froxhriaj  if  not  of  a^ual  deceit  itfelf.  The  Ardent^ 
VemrablCy  and  other  fhips  of  the  fleet,  yho  it  is  con- 
tended faw  the  chace,  have  been  guilty  of  an  extraor- 
dinary overfight  in  not  recording  that  fad  in  their  log. 
*  books,  which  muft  have  been  known  at  the  tune  to 
be  moft  material  to  their  intcrefl.  The  diredions  and 
regulations  pleaded  as  the  foundation  of  this  extraor- 
dinary claim  if  carried  to  their  greatefl  length  would 
be  productive  of  very  great  inconvenience,  and  ten<r 
fo  materially  to  procraflinate  the  operations  of  war, 
that  veffels  of  the  enemy  would  often  be  enabled  to 
^cape  in  fight  of  a  AumerQus  f(][uadron.    If  it  were  a 
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fjueftion  upon  the  right  to  (hare  in  the  flag  eighth  of  a      Le  Bon 
prize  captured  under  thefe  circumllances,   it  might      yg'^TURK. 


"with  more  confiftency  and  efFeft  be  .argued  that  the  Ftb.  a4ih,  i8ip. 
fecond  chace  might  be  legally  conlidered  as  a  confe- 
tjuence  of  the  detachment  upon  the  firft,  and  that  by 
fuch  a  detachment  the  flag  officer  or  officers  were  en- 
titled J  but  were  the  claim  of  fuch  officers  even  admit- 
ted as  efliabUfhed,  it  would  not  in  the  leaft  illuftrate 
the  matter  now  at  iflTue.  Here  the  queftion  relates  to 
the  feveral  intereflis  of  every  party  in  the  fleet  who  by 
a  forced  and  overflirained  confl:ru£tion  of  regulations, 
manifeflily  open  to  exceptions,  are  to  be  confidered 
entitled  to  ftare  in  a  capture  where  even  the  faft  of 
light  at  the  time  of  capture  is  only  attempted  to  be 
fuftained  by  one  of  the  claiming  fliips. 

Jenner  for  the  Fleet. — If  the  fa£t  of  fight,  fo  dif- 
tinftly  proved  by  the  witneff^es  from  on  board  the 
Ardent^  w^ere  not  fuflfiicient  to  fuftain  the  claim  of  the 
fle^  flill  the  validity  of  this  claim  muft  be  admitted 
as  a  confequence  of  the  detachment  of  the  Albion  by 
the  command  of  the  fuperior  officer.  The  detachment 
to  chafe  a  ftraiige  fail  in  fight  muft  alfo  be  fuppofed  to 
include  a  difcretionary  permiflion  to  chafe  any  other 
fufpicious  fail.  Indeed  it  muft  in  the  true  fpirit  of 
naval  warfare  be  confidered  part  of  the  duty  enjoined, 
efpecially  as  one  of  the  objeds,  and  a  princq)al  objeft, 
of  this  as  well  as  of  every  other  cruize,  was  the 
mterception  of  the  trade  of  the  enemy.  In  our  alle- 
gation it  is  afl limed  that  Captain  Ferrier  thought  it 
unneceflTary  to  make  a  frefh  fignal  from  a  convi£t:on 
that  he  was  merely  performing  a  duty  impofcd  on  him 
by  this  detachment  from  the  main  body  of  the  fleet. 
Though  it  certainly  was  a  part  of  his  ihitj  to  have  made 
a  fignal  in  order  that  he  might  be  provided  with  inftruc- 
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hz  BoK     tions  from  the  adihiral,  yet  if  he  proceeded  immei^ 
diately  to  chafe,  apprehending  it  to  be  his  duty,  he  muft 


M.%4th,  aio.  be  concluded  to  be  ftill  adtii^g  under  the  fignal  made  by 

the  Admiral.    If  this  (hould  however  appear  a  material 
negleft  of  duty,  he  cannot  be  permitted  to  derive  any 
advantage  from  that  vsrhicfa  is  in  itfelf  culpable.    No 
firaud  is  imputed  to  him,  yet,  from  the  regulations 
pleaded  in  the  allegation,  it  muft  be  acknowledged  he 
has  been  guilty  of  a  great  omiilion,  and  it  cannot  be  for 
ike  intereft  of  HiaMajefty's  fervice  that  fuch  Qmiffion 
ihould  be  encouraged  in  courts  of  prize  by  conftruing 
the  omifEon  mod  fitvourably  for-  the  civil  intereft  of 
the  offender;.    The  decifion  in  the  court  below  was 
principally  guided  by  the  opinion  given  by  the  Triniiy 
mafters.     This  was  formed  from  a  review  of  the  logs, 
of  the  various  veffels  comfwfing  the  fleet..    To  both  of 
thefe  we  objefk^  to  the  logs  as  full  of  glaring  incon* 
fiftencies  and  felf-deteded  inaccuracies,  to  the  Trinity 
maftere  as  incompetent  judges ;  whatever  experience 
they  may  poffefs  is  confined  to  the  navigation  and 
pra£dce  of  merchant  veffels,  but  they  are  totally  incom- 
petent to  decide  a  queftion  of  this  nature  upon  a  review 
of  the  logs  of  men  of  war,  whofe  mode  of  £uling  on 
a  cruife  is  fmgularly  complicated  and  uncertain.     To 
afcertain  their  bearings,  diftances,  latitude,  andlongi-- 
tude,  is  a  matter  of  confiderable  difliculty  to  thofe  on 
board,  and  great  inaccuracy  in  gendral  pervades  the 
entries  of  fuch  veffels  logs.     In  the  prefent  iuftance  the 
enincs^f^  totally  irreconcileable  with  each  other. 
The* 7 Vi/;//y  maftei^s  then  taking  their  data  fromimper- 
fed  documents,  and  being  unacquainted  with  the  prac* 
tice  of  ihips  of  war,  caimot  be  right  in  their  deter- 
mination.    The  Court  will  therefore  fee  the  necelEty 
oi'  referring  tliis  matter  at  iiVue  to  more  ccmpetent 
judges  of  the  logs  and  prafticc  ot  fhips  of  war. 
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{jidams  obfervedyit  was  inunaterial  whether  the      LiBoii 
{MUticttlar  entries  were  or  were  not  perfe&ly  acciirate,  ^ 


fince  the  Trinity  mailers  worked  the  lofs  for  themfehres  M.a4cb,  iZi^i 
previous  to  their  Coming  to  any  dedfion*) 

—As  long  as  thefe  entries  are  confidered  part  of 
die  data  upon  which  they  proceed  to  determine^  that 
determination  muft  be  liable  to  error;  A  blank  chart 
was  placed  before  thefe  gentlemen,  and  they  were 
jrequired  to  point  out  the  a6hial  pofition  of  the  vefTels 
compofmg  the  fleet  at  the  time,  and  afcertain  whether 
any  were  iii  fight  at  the  capture.  But  this  could  only 
Jbe  done  by  inference  from  erroneous  documents,  which 
they  had  not  the  praftical  knowledge  to  correfk;  This 
pradical  kndwledge  it  is  fuggefted  is  to  be  found  in 
the  officers  of  His  Majefty's  navy,  and  to  them  the 
queftion  may  be  referred  with  more  fatisfa£Uon  to  all 
Ac  parties  concerned.  The  pofirive  evidence  of  the 
h&  is  minute  and  fatisfaftory^  The  lieutenant  of  the 
prize  fpesaks  diftinftly  of  other  Jhips  cf  war  and  mer^ 
chant  veffek  in  fight :  He  could  fcarcely  be  miftaken. 
Captain  Bell  of  the  marines  fays,  both  the  Albion  and 
prize  continued  long  in  fight  of  the  whole  fleet  during 
^eater  part  of  the  chace*  At  three  o'clock  feveral 
were  then  in  fight,  and  at  the  commencement  of  the 
cha£e  the  Albion  was  within  fignal  diflance  of  the 
Jeet.  He  was  placed  in  the  beft  poflible  fituation  tcf 
he  enabled  to  fpeak  diftinftly  to  the  fafl,  the  Ardent 
fcemg  on  the  look-out  to  the  North-]£aft,  at  a  diftance 
^tfitan  the  fleet,  and  the  chace  continuing  in  that  direct 
tion»  mf^h  midfliipihan  on  board  the  Ardent ^  depofes 
to  die  fame  effieft.  It  is  aflced.  Why  have  not  other 
^tritnefles  been  examined  from  on  board  other  Veflels  t 
The  anfwer  is  obvious.  As  the  fituation  of  this  vefiel 
%as  beft  calculated  for  obfervii^g  the  ohace,  the  claim-« ' 
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lk  Bow       aiits  naturally  inferred  they  (hould  thence  derive  the 
vEiiTi?»i.     1^^  controvertible  evidence  of  the  fafl:.     The  fleet 


jM,  a4th.  iSiQ,  muft  be  confidered  entided  to  fhare  upon  another  prin- 
ciple, independent  altogether  of  the  fafts  of  fight, 
namely,  that  of  joint  co-operation  on  a  particular  fer- 
,vice  under  a  particular  conunander  in  chief.  What 
diflance,  or  whether  any,  would  remove  the  refponfi- 
bility  under  which  he  acbed,  fo  as  to  render  any  prizes 
.made  by  him  at  fuch  a  diftance  exclufively  his  own, 
is  a  queftion  here  unneceffary  to  examine,  fince  it  is 
evident  from  the  logs  of  the  fleet,  that  at  the  time  of 
commencing  the  fecond  chace  the  J/bion^s  difl:ance 
from  the  fleet  did  not  exceed  nine  or  ten  miles,  although 
one  of  the  witnefles  on  board  her  has  ftated  it  to  ex- 
*  ceed  twenty.  She  muft  therefore  have  been  ni-ithin 
fignal  diftance,  and  might  have  waited  for  iiillruftious 
refpedUng  the  ftrangc  fail,  had  not  Captain  Ferrier 
confidered  the  chace  as  a  part  of  his  duty  as  an  aflb- 
ciated  officer  of  tlie  fquadron.  If  it  were  for  a  moment 
.fuppofed  that  the  neglecl  arcfe  from  a  wifli  to  avail 
himfelf  of  a  pretext  to  fet  up  an  exclufive  title,  the  dif* 
pofition  of  the  Gourt  would  be  to  defeat  the  fraud,  as 
has  been  already  exprefled  in  the  cafe  of  the  Robert ; 
Lord*,  April  *^^  ^i^^^  ^*^  ^^  ^^^^  ^^  ^^^  Herman  Parlo  {a\  men« 


(a) 


12th,  1785.       tioned  m  that  of  the  Maakiamheidib)^  where  the  captor, 

(i)  a  Rob.  Rep.     ,  1      /I-     •       J  •         •/!      1    1  •     1-    1.  f 

^  though  afloaated,  extinguiihed  his  lights  to  preVent 

any  other  veflels  feeing  the  chace  j  the  Couit  acquis 
efced  in  the  argument  that  it  would  be  very  improper 
to  let  the  neglect  or  fraud  of  a  party  enure  tq  his 
benefit ;  a  confiderable  part  of  the  argument  in  this 
cafe  as  well  as  in  that  of  the  Woxenhiihe  is  particularly 
applicable  to  this  cafe,  fo  far  as  proceeds  upon  the 
afTumpdon  of  negledl  on  the  part  of  Captain  FerrU  r  j 
and  here  it  may  be  proper  to  obferve,  that  it  does  not 
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immediately  follow,  as  has  been  argued,  that  if  an      i.rUoji 
officer  be  guilty  of  negleO:  he  (hould  be  immediately 


brought  to  trial  by  a  court  martial ;  as  in  cafes  like  the  jc6.24tb»  iSia 

prefent  where  the  degree  of  the  offence  againfl  naval 

regulation  is  comparatively  fmall,  owing  to  the  latitude 

of  difcretion  affumed  by  officers  under  fimibr  fituations. 

Hence,  though  no  notice  may  have  been  taken  of  the 

negled  by  the  admiral  at  the  time,  they  are  perfedly 

at  liberty  to  raife  the  objection  when  it  is  attempted  by 

the  offender  to  render  this  negleft  a  fubftantive  ground 

of  a  civil  right  to  their  prejudice. 


Stephen^  fame  Jide^  argued  at  confiderable  length  on 
the  inaccuracy  of  the  logs  offered  in  evidence,  not  only  Aft.'aSth,x8x* 
with  refpecl  to  the  bearing  of  each  veffel,  but  even  with 
tefpeft  to  the  bearing  of  a  common  point  or  head  land, 
UJhant.   No  notice  had  been  taken  even  of  the  appear- 
ance of  La  Pctronelle  in  the  admiraFs  log.     The  bear- 
ing of  UJhant  had  been  'defcribed  in  the  journal  of  one 
of  the  Albion*^  lieutenants  as  diftant  twenty-three  miles  ; 
by  another  lieutenant's  journal  on  board  the  fame  fiiip 
as  jnany    leagues.     "  With  fuch  journals,"  he  ar- 
gued, **  what  could  be  done  by  the  Trifiity  mafters  to 
afcertain  the  point  in  difpute,  whofe  judgment  in  mat- 
ters of  this  nature  had  often  afforded  a  fubject  of  fuc- 
cefsfiil  mirth  and  derifion  to  a  late  civilian  of  eminence 
in  this  court  and  that  below  *."     Admitting  even  the 
maxim  aiilibct  in  fua  arte  fretendum^  here  their  fkill 
mull  be  unavailing,  fince  the  documents  fubmitted  to 
them  are  perfectly  irreconcileable  with  themfelves,  or 
with  any  thing  which  they  have  been  accuftomed  to 
examine  and  determine  upon.     They  generally  calcu- 


*  Doctor  Lawrence 
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Le  Bon  late  upoD  the  progrefs  or  iituation  of  merchant  fhips  at 
m_^^^^^^^  ftated  periods,  which  veffels  proceed  uniformly  and 
/«».ibcL,i6ia  with  as  little  deviation  from  a  flraight  line  as  poffible 

to  their  refpedive  places  of  deftination.  This  mode  of 
calculation  is  not  applicable  therefore  to  vefTels  cruiz- 
ing in  a  zig-zag  direction  for  feveral  days  or  weeks, 
until  their  reckonings  become  fo  intricate  that  they 
can  fcarcely  tell  where  they  themfelves  are.  The 
admiral  has  not  been  examined  by  either  party,  his 
memory  being  a  perfed  blank  as  to  this  capture* 
When  the  joint  co-operation  is  fo  diftinftly  proved, 
there  fhould  be  fome  prefumption  of  the  faft  of  fight 
when  both  that  day  and  the  day  after  the  veffels  were 
in  conjiinftion  purfuing  the  fame  objeft  in  fight  of  each 
other.  This  prefumption,  aided  by  our  pofitive  wit^effes, 
may  be  fuiEcient  to  fatisfy  the  Court,  although  it  is  ad<« 
mitted  that  the  proof  lies  upon  the  claimant.  If  proof 
of  this  nature  will  not  be  admitted,  but  the  Court  will  in 
all  cafes  hold  the  fleet  co-operating  to  ftrift  proof  how 
it  may  efted  the  fervice,  it  may  not  be  eafy  to  calcu- 
late, but  it  will  no  doubt  materially  increafe  the  apd* 
tude  to  litigation  amongft  the  faireft  claimants,  and 
caufe  both  this  and  the  court  below  to  overflow  with 
bufinefs,  whenever  the  prices  made  may  be  worth  the 
trouble  or  will  defray  more  than  the  expences  of  the 
fuit.  It  may  therefore  be  a  queftion  of  ferious  impor^ 
tance  to  the  Court,  whether  a  rule  fhould  net  be 
^adopted,  that  where  a  general  and  ftrong  prefumpticHi 
of  the  pecefl[ity  of  fight  being  had  at  the  time,  natu<r 
rally  arifes,  veffels  claiming  on  the  grounds  of  joint 
enterprize  or  affociation  fhould  not  be  fuffered  to  avail 
themfelves  of  general  and  probable  evidence  of  the 
fsiO:  inflead  of  more  weighty  and  direft  proof. 

On  the  fecond  point  at  iffue  between  the  parties^ 
gating  to  the  ;i£t«;4  <:aptor$  bqng  within  fignal  dif^ 
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tance,  k  is  necei&ry  to  remark,  that  a  vefiel  circum-      Lt  ^on 
Aanced  as  the  Albion^  being  within  fignal  diftance  of      ^"'•'P'^*- 
another  veffel  afTociated  and  capable  of  commnnicadng  /m.  i8d^  iUq. 
iviththe  fleet,  amounts  to  the  fame  as  thoygh  fhe 
were  within  the  reach  of  a  dire£l  fignal  from  the  admi- 
ral's Ihip  of  luch  affodated  fquadron.    This  is  prored 
to  be  the  exaftfituadon  of  the  Albion  by  the  officers  of 
che  Ardent.    This  velfd  imift  have  been  within  fignal 
diftance  of  the  fleet  when  the  chace  commenced,  fince, 
from  calculating  the  number  of  knots  failed /^r  hcpr  hf 
the  fleet  and  the  Albion  in  different  directions ;  (the  fleet 
four  or  five  knots  South-Eaft  by  South,  the  Albion 
North-Eaft  eight  knots,)  at  two  hours  after  the  chacd 
<ommenced,  the  greateft  elongation  of  the  Albion  from 
the  fleet  could  not  amount  to  twenty-five  miles ;  this 
was  the  precife  time  when  fight  was  loIL    !Mow  it  has 
been  confidered,  that  fignal  diftance  is  about  two* 
thirds  of  diftance  fight ;  that  is,  when  the  lower  yards 
are  out  of  the  water.     Hence,  if  the  fleet  were  in 
fight  at  half  paft  two,  it  muft  have  at  leaft  been  within 
fignal  diftance  at  the  commencement  of  the  chace, 
when  the  fleet  and  chafer  were  fo  many  miles  noarer 
each  other.     The  accuracy  of  this  calculadon  and 
inference  is  fuftained  by  the  pofidve  evidence  of  Cap- 
tain BelLy  Mr.  EffeL^  and  the  rtiafter  of  La  Pexronelle^ 
whilft  the  releafing  witnefles  examined  for  the  aftual 
captors,  ipeak  with  great  hefitation,  and  only  exprefs 
doubts  of  the  Albion  being  within  fignal  diftance. 
When  releafmg  witnefles  will  go  no  farther,  k  ought 
to  give  rife  to  a  ftrong  prefumption  of  the  fad.  '  It  has 
been  argued,  that  upon  fuch  doubtful  grounds  it  xvould 
be  unfair  to  let  in  a  claim  to  the  prejudice  of  aftual 
captors.     It  was  not  the  fault  of  the  claimants  that 
the  fa£t  is  doubtful.     Why  did  not  Captain  Fc^rier 

O4  hoift 
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Lt  Ben      hoift  a  fiOTil  to  afcertain  the  fiaift  ?     It  X^-ouId  have 

,-      '^   removed  all  imputation  of  negle(3t  of  duty  or  unfair- 

/c*.a8th,.i8xo.  nefs  of  defign.  They  allege  it  as  an  intolerable  incon- 
venience to  an  officer  chafing  by  fignal,  after  having 
macle  one  capture,  to  be  obliged  to  wait  for  a  frefli 
fignal  to  proceed  in  chafe  of  another  ftrange  fail.  He 
would  have  only  to  hoift  a  flag  for  that  purpofe,  which 
would  have  been  immediately  anfwered  if  feen.  If 
not,  he  might  have  confulted  his  own  judgment  and 
difcretion.  It  would  occafion  no  lofs  of  time,  fmce 
the  fignal  might  perhaps  be  made  whilft  putting  about. 
Since  no  fignat  was  attempted  to  be  made,  although 
it  was  the  duty  of  the  chacer,  the  fad  ought  to  he  pre* 
fumed  to  be  with  the  fleet,  and  the  confequences  fliould 
be  the  fame  as  if  the  fignal  had  been  made  and  permit 
fion  granted.  The  cafe  of  Captain  Milne  has  been  re- 
ferred to  as  analogous,  whereas  it  appears  he  hadadually 
violated  his  exprefs  orders  not  to  remove  from  the 
ilation,  which  violation  received  the  fancHon  of  the 
Lords  of  the  Admiralty  exprefsly  founded  on  the 
urgency  and  neceflity  of  the  cafe :  And  the  queftion 
in  the  cafe  was  altogether  different,  turning  on  the 
proclamation  rehtini};  to  the  right  of  fliig-officers  to 
Ihare  in  captures  prefumed  to  be  made  with  their  aid 
and  direftion.  AJinir'il  jHc/ru^y 'could  not  be  con-% 
fidered  either  dii celling  or  affifting  jn  what  was  a  pofi- 
tive  breach  and  difobedience  of  his  orders.  Whatever 
might  have  been  the  refult  of  fuch  an  undertaking, 
no  prejudice  to  the  admiral  could  arife.  He  could 
have  no  part  in  the  fubfequent  gain  or  lofs  confequent 
upon  this  act  of  difobedience.  In  the  cafe  of  the  Het'* 
man  Parlo  relating  to  the  extinftion  of  lights  by  one 
veffel  chafing  in  company  with  another 

C0URT« 
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Court.— Sir  John   Nichol.-t*'  From    a    note      Li  Boa 
■which  I  took  at  the  time  the  judgment  in  that  cafe  was    •*""''''■•• 


^PMVWi 


pionouiiced,  the  determination  of  the  Court  appears  jfc^,  aso^,  ^gjo, 

to  have  proceeded  on  different  principles  from  that 

aflumed  in  argument  to-day.     It  was  laid  down,  tha( 

a  fhip  giving  chafe  in  company,  the  fupervening  dark- 

jaefe  fliould  not  prevent  a  joint  capture,  though  it  were 

made  only  by  one  out  of  fight  of  the  other,  provided 

the  chace  were  continued  by  both.     Lord  Caniden  ob- 

ferved,  that  the  Rajiger  had  been  ordered  to  carry  the 

lights,  whilft  the  other  went  to  take  the  Dutch  fhips. 

The  lights  were  therefore  put  out  by  previous  confentji 

and  no  mala  fides  appeared  in  the  cafe/* 

-No  doubt  the  Court  will  adjudge  this  cafe  in 


the  true  fpirit  of  a  court  of  equity ;  and  as  in  a  cafe 
Inhere  the  proceeds  of  an  inheritance  have  been  direfted 
to  be  irivefted  for  the  benefit  of  the  heir,  and  have  not 
beei  inverted,  a  court  of  equity  will  fuppofe  it  done 
iince  it  ought  to  have  been  done,  fo  here  your  lord- 
fliips  will  prefume  that  fignal  which  ought  to  have 
been  could  have  been  made.  In  the  judgment  pro* 
nounced  here  in  the  cafe  of  the  Diomede  (a%  you  have  a,^  lo^j^  j^ 
fandioned  the  principle  for  which  we  contend.  There  ^^**'  '^^ 
a  fimilar  queftion  arofe.  Admiral  Duckworth  being 
detached  from  the  Mediterranean  fleet  in  purfuit  of  a 
particular  French  fquadron  off  the  Salvages^  was  un-  , 
able  to  overtake  this  fquadron,  but  hearing  of  another 
during  the  purfuit  of  the  former,  he  proceeded  in  queft 
and  captured  or  deftroyed  it.  The  queftion  was  of 
extraordinary  latitude;  namely,  whether  the  com- 
mander and  flag-officers  of  the  Mediterranean  fqua- 
dron were  entitled  to  ftiare  in  his  captures.  The  cafe 
pf  Harvey  v.  Cooke  (Jb)  was  then  argued  at  confiderabl^  q,)  6  Eaft,  aao. 

length, 
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Lt  BoK      length,  yet  your  Lordfiaps  decided  in  ferour  of  the 
AWNTM*    claim  of  the  officers  of  the  fleet    The  principle  in  that 


v^ 


i^  iM,  i^xa  cafe  is  applicable  here,  although  the  fad  of  detach* 

meat  on  a  feparate  fervice  does  not  form  a  part  of  this 
cafef.  The  chace  of  Lu  Peironelle  in  the  firil  inftance 
brings  in  aU  the  force  of  the  principle  of  affociation 
upon  which  the  judgment  proceeded  in  the  Diomede. 
No  doubt  can  be  entertained,  that  had  the  chace  of 
this  prize  been  oxnmenced  by  lignal  from  the  fleet, 
the  whole  would  have  been  entitled  to  ihare  in  that 
capture. 

•  The  danger  and  impolicy  of  permitting  an  aflbciated 
veiTel  to  maintain  an  exclufive  intereft  in  prizes  made 
when  fuch  an  affociation  exifted  at  the  beginning  of 
the  chace,  forms  another  fhiking  feature  of  this  cafe. 
No  authority  whatever  is  to  be  found  on  record  in  fup- 
(o)tRob.Rep.  port  of  fuch  a  permifSon.  InthecafeoftheFr^^^/t/(4r) 
*^  the  quelUon  of  conjoint  ope^don  is  fully  confidered, 

•  and  the  principles  laid  down  by  the  learned  Judge  are 
mofl  favourable  to  the  prefent  claim.  The  claim  of 
rile  VcfiaJ  to  fhare  was  founded  upon  her  detachment 
from  the  captors  upon  a  fervice  in  fome  degree  con- 
ncfted  with  the  capture.  The  Judge  obferved,  that 
the  racing  in  fight  at  the  time  of  the  capture,  at  the 
comr  encemcnt  of  an  engagement,  either  in  the  aft  of 
chafing  or  in  preparations  for  chafe,  or  afterward^ 
during  its  continuance,  was  neceffary  in  order  to  fup- 
port  a  claim  of  this  defcription.  *'  The  qaeflion/* 
he  obferves,  then,  "  comes  to  this.  Was  the  Ve/iaJ  in 
fight  at  the  commencement  of  the  chace  before  ihe 
feparated  i  If  fo,  it  will  clearly  do ;  if  not,  I  think  as 
clearijT  it  will  not  do.'*  Upon  this  general  rule  the 
Court  therefore  pronounced  againft  the  claini)  u  the 
jifibciation  was  broken  off  and  the  £iQ;  of  figbi  not 

proved* 
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proved.    By  the  judgment  pronounced  in  the  cafe  of      l«  Boh 
the  Forjigheid  (a\'  it  would  appear  that  except  in  cafe    ATticTo»t. 
of  detachment  by  orders^  or  complete  feparation  by  iPe6.  agth,  182a 
accident,  a  capture  made  even  out  of  fight  will  enure  to  ^^j  ^  i^^^^^  ^^ 
diebenefitof  joint  captors  in  every  cafe  of  co-operation  3x«- 
upon  a  particular  fervice.    If  it  be  maintained  this  cafe 
amounts  to  a  detachment,  it  refts  with  them  to  prove 
^e  detachment.  When  did  the  detachment  take  place  f 
Was  it  in  chafe  of  La  Petronelle  ?    If  fo  (though  it  is 
by  no  means  intended  to  be  conceded  that  this  fervice  ' 
smouated  to  a  detachment  in  a  legal  fenfe)  as  foon  as 
the  fervice  enjoined  was  completed  by  the  known 
regulations  of  the  navy,  it  was  his  duty  to  have 
returned.    If  fuch  a  fervice  were  permitted  to  be  con- 
sidered a  detachmoit,  there  is  no  fuch  thing  as  union 
in  any  aflbdated  fquadron  to  be  expeded  in  future  ; 
various  veflfels  muft  be  for  ever  detached  in  this  ftriffc 
fenfe  of  the  word.     But  no  court  will  ever  be  induced 
to  endanger  the  fafety  and  union  of  His  Majefty's  navy 
by  determining  that  to  be  a  detachment  which  has  be- 
fore been  denominated  by  a  high  authority  in  a  fimilar 
cafe  the  Forfeigbeid  (b)  ^^  a  ftretching  out  the  arms  of  (j%^  Rbb.  r^^^ 
^  the  fleet  in  a  joint  fervice,  without  diflblving  in  any  ^*^ 
^  manner  the  connexion  between  them  and  the  main 
*•  body."     Giving  up  both  the  queftions  of  fight  and 
^gnal  diftance,  ftill,  upon  the  authority  juft  mentioned, 
the  claim  of  the  fleet  to  Ihare  muft  be  recognifed ;  for 
whilft  it  gives  Captain  Ferrier  a  right  fo  to  extend  the 
arms  of  the  fleet  in  order  to  intercept  the  enemy's 
trade,  k  demonftrates  fuch  a  conduft  to  be  merely  his 
duty.     This  right  fhould  however  be  derived'  either 
from  the  general  nature  of  the  fervice  or  the  exprefs 
commands  of  the  admiral,  elfe  the  whole  fleet  might 
be  endangered,  whilft  each  might  be  juftifiably  em« 
|))(^ed  in  chafmg,  and  out  of  fight  of  each  other^ 

withottl  ^ 
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Ijm  9w      Without  poflibility  of  recal  or  immediate  re-union  upon 
viNTDM.    emergency.     It  is  admitted,  that  were  the  Venerable 


/<A.a8ih,  1810.  fcen  by  the  prize,  the  title  of  the  fleet  would  be  indif^ 

putable ;  yet  is  it  to  be  held,  that  where  the  prize 
fees  the  a£tual  captor  approaching,  the  aftual  captor 
being  in  fight  of  one  of  the  aflbciatcd  fquadroji,  no 
cokoperaticm  exifb,  and  the  fquadron  will  not  be  en- 
titled ?  This  would  be  indeed  playing  faft  and  loofe 
with  th^  principle  of  cooperation  to  the  manifeft  dan^ 
ger  of  the  fervice.  Whether  a  capture  after  a  chace 
commencing  in  fight,  but  continued  until  out  of  fight^ 
where  finally  the  capture  is  made,  fhould  enure  to 
the  benefit  of  the  fleet  with  which  the  captor  "is  aiTo^^ 
ciated  at  the  time,  is  a  queilion  of  extreme  delicacy, 
^d  of  the  lad  importance  to  the  oflicei^s  of  }ii&  M^* 
jefty's  navy,  and  the  decifion  in  this  cafe  will  materially 
^e£t  the  eftablifhed  principles  of  union  and  difciplia^ 
throughout  the  Britijh  navy  in  one  way  or  Qthen 

Dallas  in  reply. — The  queftions  which  from  the 
printed  reafons  annexed  to  the  cafe  it  was  fuppofed 
i  would  have  formed  the  only  ground  of  difcuflion,  are 
firft,  whether  the  prize  and  the  fleet  had  reciprocal 
fight  at  the  time  of  capture  ?  Secondly,  Whether  fuch 
fight  was  had  during  the  chace  ?  and  thirdly.  Was 
the  Albion  within  fignal  diftance  at  its  commencement  ? 
Upon  the  firft  there  can  be  doubt  entertained  from  the 
Albion  being  fo  far  diftant  from  the  fleet,  that  at  the 
utmoft  flie  could  barely  be  within  fignal  diftance,  and 
the  prize  being  alfo  very  far  diftant  from  the  Albion^  the 
&m  of  thefe  diftances  will  produce  nearly  or  rather 
fomewhat  more  than  the  diftance  of  the  prize  from  the 
fleet,  and  prove  no  fuch  reciprocal  fight  could  be  had» 
When  the  mafter  of  the  prize  fpeaks  of  being  captured 
iji  fight  of  three  frigates,  it  is  evident  he  confidered 

the 
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the  ^u^J  and  her  t\iro  prizes  veflels'of'war.  '  Upon  the  >  XcBonr 

.A  V  >  M  T  tl  »1>- 

fecond  queftion  the  evidence  is  contradiftory  and  incon-  • 

clufive.  But  upon  both^  the  opinion  of  the  Trinity  ^#6.  a&h,«8iiL 
matters  is  decifive^  who  from  the  moQi  minute  invefti* 
i;acion  pronounced  that  none  of  the  fleet  but  the  AJbitm 
&W  the  prize,  which  alfo  faw  none  but  the  Albiotu  If 
^my  objedion  be  raifed  againft  taking  this  as  evidence^ 
4ipon  the  ground  of  careleflhefs  imputed  to  thefe  gen* 
demen,  what  can  befaidof  the  documents  exhibited  ia 
fupport  of  ihe  claim  ?  The  fliamefully  incorred  logs 
and  journals  of  the  fleet  demonftrate  that  no  reliance  is 
to  be  Jiad  upon  them ;  yet  an  application  has  been  this 
day  made  to  the  Court  to  refer  this  to  captains  of  veflels 
of  war,  a  fpecimen  of  whofe  own  journals  exhibits  fo 
much  careleilheis  and  inaccuracy*  It  fhould  be  recol- 
le&ed  the  captain  is  not  the  perfon  who  navigates  and 
iteers  the  fhip's  courfe,  he  merely  direds  what  genecsd 
courfe  (he  (hall  maintain ;  the  adual  fleering  and  failing 
of  the  vefTel  conflitutes  the  duty  of  the  failing  mafter 
cxclufively,  who  is  fo  far  anfwerable  for  the  fhip. 
Thefe  mafters  are  all  originally  examined  as  to  thdr 
qualifications  by  the  gentlemen  of  the  Trinity-boiife^  f 
and  receive  their  appointments  to  the  different  veffels 
upon  the  flatement  and  recommendation  given  them 
by  the  TrtJiity  mafters.  The  ftate  o£  the  wind  bein^j 
afcertained,  the  general  bearings  of  feveral  veflels 
.  known,  the  logs,  journals,  and  documentary  evidence 
fubmitted  to  thefe  gentlemen,  who  are  accuftomed  to 
work  the  logs  for  themfelves,  and  not  to  take  them  as 
authentic  in  each^detail,  can  it  be  maintained  their  opi- 
nion is  more  liable  to  be  falfe  than  that  of  the  captains 
themfelves  or  any  other  fet  of  men  ?  Lord  Mansfield j 
when  he  prefided  here,  upon  occafions  like  the  pre- 
libnt,  would  not  permit  counfel  to  go  into  objections 

of     . 
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Li  Bow      of  this  nature,  but  ufually  afked,  Do  you  queftion  the 
TKKTOKK,    ^jj  ^^  ^j^^  integrity  of  thefe  perfons  ?    If  the  latter,  it 


4Wi  tgds  xtzow  refts  with  yon  to  impeach  that  which  has  hitherto  been 

miimpeachable ;  if  their  (kill,  they  are  generally  ad** 
mitted  to  be  the  moft  competent  judges  of  the  matter^ 
Upon  the  third  queftion,  it  appears  Angular,  that  if 
Captain  Ferrier  werefo  plainly  perceived  to  be  chafing 
a  prize  in  fight,  no  mention  (Iiould  be  made  of  it  in  the 
logs  of  the  fleet,  and  particularly  of  the  VimrabUf 
from  whence  it  is  contended  fhe  could  diftin£kly  be 
ieen,  although  every  other  ftrange  fail  in  fight  appears 
to  have  been  therein  noted  down  with  many  particU'* 
lars.  The  admiral  recolleds  nothing  of  the  tran£i 
aftion.  Yet  it  muft  be  recoUefted  Cajptain  Ferrief 
rejoined  the  fquadron  a  few  days  after,  and  faw  the 
admiral,  who  made  no  remonftrance,  nor  thought  it 
neceffary  to  inftitute  any  enquiry  or  call  him  to  a  court 
martiaL  A  flrong  proof  that  the  captain  aded  in  the 
exercife  of  a  found  difcretion. 

To  prove  fo  material  a  part  of  their  cafe  the  appeI-> 
lants  rely  folely  on  the  evidence  of  Meflrs.  Bell  and  Effel^ 
two  perfons  perhaps  the  leafl  acquainted  with  nautical 
affairs,  and  lead:  likely  to  be  upon  the  look-out,  and 
who  have  been  in  a  former  inftance'difcredited.  Thefe 
perfons  fpeak  pofitively  to  the  feft  of  fignal  diftance, 
whilft  our  witnefles,  both  nautical  men  and  competent 
judges,  if  a  competent  judgment  could  be  formed^ 
fpeak  with  diffidence  and  feem  anxious  not  to  go  be-^ 
yond  their  pofitive  knowledge.  The  evidence  is  not 
'therefore  all  on  one  fide  as  dated.  The  Judge  beloW 
obferved,  that  as  no  pofitive  proof  had  been  adduced 
of  the  Albion^  being  within  fignal  diftance,  it  was  not 
fair  to  infer,  that  as  Captain  Ferrier  had  made  the 
'  fignal  on  a  former  occafion  the  &mc  day,  he  would 

hav«r 
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have  negleded  to  have  performed  that  duty  before  he      lc  Boiv 
had  proceeded  to  chafe  the  fecoad  veffel,  had  that  not      vwtoki. 
been  prevented  by  a  conyiAion  of  the  mutility  of  the  Feb.  %Zxk,  xSuv 
Uttempt^  efpecially  a^hemuft  have  been  convinced  it 
could  be  produdive  of  no  exclufive  benefit  to  him,  as 
the  fleet  would  be  entitled  whether  he  neglefted  the 
fignal  or  not..    The  proof  of  being  within  fignal  dif- 
tance,  like  that  of  being  in  fight^  fhould  red  altoge- 
ther upcm  the  aflerted  joint  captors. 

From  the  reafons  annexed  to  the  cafe  it  was  impof- 
£ble  to  fuppofe  the  claim  would  have  been  founded 
upon  the  principle  of  affociation  and  co-operation ; 
different  cafes  have  been  cited,  which  are  faid  to  bear 
upon  this  part  of  the  cafe ;  the  Judge  below  was  cer* 
tainly  perfeftly  competent  to  have  fcen  whether  thefe 
cafies  were  at  variance  with  this  dedfionk    In  the  Vrj* 
ieid  an  allufion  has  been  made  to  the  cafe  of  the  San 
•  Jofep/j  (a)y  wherein  the  whole  fleet  had  been^  permitted  («)  xord^. 
to  (hare  with  the  adual  captors  &ough  not  in  fight*  ^^^^t^ 
The  Mus  probsndi  was  admitted  to  Ue  upon  the  perfbn 
Setting  up  the  conftru£tion,  but  the  h£ks  of  that  cafe 
were  precifely  the  reveife  of  the  prefent.    The  captors 
were  detached  for  a  particubr  fervice,  out  of  which 
the  capture  grew,  the  fleet  bearing  up  aB  the  while  to 
fupport  them :  The  fpecific  fervice  performed,  they 
perceived  another  ftrange  vefltd,  to  which  they  gave 
chace,  and  captured  out  of  fight  of^the  fleet.     Upon 
this  the  queftion  arofe,  and  the  fleet  were  permitted 
to  fliareupon  the  principle  of  conjoint  enterprize  and 
zQivai  co-operation,  and  it  was  clearly  proved  the  cap- 
ture  woiild  have  been  made  in  fight  had  it  not  been  for 
the  night  coming  on  during  the  chace. 

Captain  Ferrier  chafed  by  fignal  one  veflel,  which 
be  fucceeded  in  ca;. taring  out  Qi  fignal  diflance ;  an* 

S  other 
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jle  Bow       oth^r  then  appears^  which  h6  alfo  chafes,  the  fleet  alf 
the  time   bearing  up  for  Bre/i  elongated  from  the 


j%&.  aSth.  ijio.  captor  and  prize  in  a  right  angle,  without  affording 

any  co-operation  or  ground'for  inferring  this  particular 

chace  to  originate  in  a  joint  enterprize.    The  cafe  of  the 

(«)  5  Rob.  Rep.  Forfighcid  (a)  referred  to  a  blockade,  and  ftrifl:  orders 

**^  had  been  given  to  the  veflels  afterwards  making  the 

capture  not  to  be  out  of  fight  of  the  admiral's  fignals. 
All  were  aflbciated  in  the  common  enterprife  of  block- 
ade* The  prize  herfelf  was  taken  for  a  breach  of 
blockade.  *'  There  was,**  faid  the  learned  Judge^ 
*^  therefore,  no  feveranc?  of  the  fleet.  The  admiral 
*'  was  of  opinion  the  veflbls  were  detached  certainly 
^'  from  the  reft  of  the  fquadron,  but  that  fpecies  of 
**  detachment  does  not  amount  to  a  legal  detachment.** 
There  is  no  principle  in  this  cal'e  applicable  to  ours^ 
and  the  cafes  cited,  fo  far  from  illuftrathig,  really 
weaken  the  claimant's  cafe. 

Much  might  be  urged  upon  tlie  important  effeft 
which  the  decifion  in  this  cafe  muft  have  upon  the 
profeflionjd  charader  of  Captain  Ferrier.  He  muft  feel 
peculiarly  anxious  for  the  additional  fanftion  of  his  ex- 
clufive  right  to  fhare  by  the  fentence  of  this  Court,  as 
he  no  doubt  feels  himfelf  placed  in  a  delicate  fituation 
with  refpeft  to  his  brother  officers,  whofe  preftimed 
intereft  in  this  capture  he  is  compelled  by  the  duty  he 
owes  himfelf  and  the  fervice  to  endeavour  to  defeat* 
The  prize  is  alfo  of  confiderable  magnitude,  and  if  the 
exclufive  intereft  of  the  actual  captors  be  confirmed, 
their  (hares  muft  be  verv  valuable :  whereas  (hould 
the  fleet  be  permitted  to  ftiare,  the  property  will  be 
fubdivided  into  fo  m^ny  portions  tlmt  no  material  bc-^ 
nefit  will  refult  to  any  of  ihc  parties. 

JupG- 
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Judgment.  lsBon 

.Sir  Wm.  Grant. — ^The  principal    ground   upon       ""^""V 
wliich  ihc  parties  have  requefted  us  to  refer  this  mat-  M<ir.zi,iiio. 
ter  further  is,  the  irreconcileable  inc.  •.ifiiLeiities  dif- 
covetable  in  the  logs  of  the  fleet,  with  refpeft  to  the 
particular  bearings  of  thefe  vcffels  during  the  chace 
and  capture  'n  qucflion.     Thefe  it  muit  be  admitted, 
were  liowevcr  as  obvious,cr  even  more  fo,  to  the  Trinity 
mafteis,  to  whom  they  have  alreatly  been  fubmitted, 
than  they  can  poflibiy  be  to  any  other  fet  of  men,  if  they 
really  are  conipetem  to  the  duties 'of  their  ftation  in 
■which  they  have  certainly  the  decided  advantage  of 
daily  experience.     'l"here  appears  to  us  no  necLiTity  to 
make    the   reference    required.     The  inference  the 
Court  is  difpofed  to  draw  from  all  that  has  been  lur- 
nilhed  in  evider-ce  or  urged  in  argument  is,  that  the 
inconfiftencies  pointed  out  are  perfectly  immaierl  -I, 
and  will  not  prevent  our  arriving  in  a  iatisfatliorj  u<..-.i,. 
ner  to  the  point  at  iffue,  and  to  which  ?>e  C-.urt  be- 
low and  the  Trinity  mafters  appear  to  h^vc  directed 
thdr  attention    with    equal    iUixiety.     Two   veffels^ 
it  is  obvious,  may  diiFer  with  rcfpeft  to  their  alleged 
fituation  off  a  pjirtlCular  point  of  land,  yet  tlieir  general 
courfes  being  arcertaincd,  combined  with  tlieir  rate  of 
&iliog  and  other  minute  circumftances,  may  afford  an 
opportunity  to  competent  judges  for  determining  their 
rehtive  diftance,  or  even  their  dillanccwith  refpsd  to 
a  third  objeS;.     There  muft  thereSjre  appear  to  be  an 
obvious  negleA  in  tlicfc  particular  gentlemen  of  the 
Trinity  Hottfc  to  induce  us  to  refer  the  mauer  fo  afcer- 
tained  by  them  for  further  inve!lipation.     No  fuch  par- 
ticillarnegleft  is  hore  Imputed,  aud  they  ^;ve decided 
no  reciprocal  fight  was  had  at  the  time  of  capture. 

Vol.  L  R  Oa 
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le  Bow  On'the  fecond  quefUon  (that  of  fignal  diflance  at  the 

viwTOKE.    commencement  of  this  particular  chace)  nothing  has 


Mar.  3«i,  i8io.  been  faid  by  the  Trinity  mafters  to  direft  or  govern  our 

determination.  The  onus  probandi  mud  lie  on  thofe 
who  fet  up  the  claim.  The  evidence  however  is  ex- 
tremely defeftive :  In  its  abfence,  therefore,  the  uni- 
form and  general  prefumption  that  the  captain  did  his 
duty  mufl  extend  to  his  condu6t  in  this  particular 
inftance.  It  is  obvious  that  if  he  had  been  within 
fignal  diftance  he  might  eafily  have  been  checked  or 
recalled  from  the  purfuit,  had  it  been  thought  neceL 
fary  to  do  fo.  Nothing  has  been  advanced  to  oppofe 
the  prefumption  that  Captain  Terrier  did  not  do  his 
duty  except  what  we  are  required  to  infer  from  the 
teftimony  of  two  gentlemen,  Bell  and  EJfel^  who  muft, 
it  plainly  appears,  have  been  miftaken,  and  who,  it 
has  been  obferved,  have  been  formerly  difcredited  on 
a  fimilar  occafion.  We  cannot  abfolutely  fay  the 
Albion  was  not  within  fignal  diftance,  nor  are  we 
called  upon  fo  to  decide.  But  it  is  not  proved  flie 
was  within  reach  of  fignals  by  the  party  alleging  it* 
Upon  the  view  afforded  to  the  Court  on  this  part  of  the 
cafe,  therefore,  we  can  fee  nothing  to  affed  the  dedfion 
of  the  Court  below. 

A  third  reafon  has  been  lately  urged,  which  would 
have  been  paramount  to  all  the  reft ;  namely,  that  of 
affociation  throughout  the  whole  tranfa£Uon,comprifing 
both  chaces,  fince  it  commenced  within  fight  of  the  fleet.. 
If  this  were  a  fuflicient  ground  to  fupport  a  claim,  it  is. 
lingular  it  ihould  be  reforted  to  in  the  laft  inftance,  fince 
it  would  render  it  perfeftly  unneceffary  to  have  entered 
into  proof  upon  the  other  grounds  of  claim.  Upon  this 
principle  thus  advanced  it  is  neceffary  to  enquire,  under 

9  the 
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ihc  circumftances  of  the  prefent  cafe,  whcthera  veflel  liBok 
commencing  a  fecond  chace  in  fight  of  a  fleet,  of  , 
which  file  had  conflituted  a  part  before  Oie  had  been  Mar.jd,  iSio. 
detached  by  fignal  upon  a  former  chacc,  and  capturing 
the  fecond  chace  at  any  dijlance  from  fuch  a  fleet 
would  necelTarily  upon  this  principle  be  compelled  to 
let  in  the  claim  of  the  whole  fleet  to  (hare  in  a  prize 
fo  made,  notwithftanding  fuch  fleet  afforded  no  aflilU 
ance  or  co-operation  in  the  capture,  but  aftually  bore 
away  from  the  captor  on  another  tack.  No  fuch  prin- 
ciple has  ever  been  recognized,  nor  do  the  cafes  cited 
fupport  any  fuch  confl:ru£tion  of  the  term  aifociation. 

Sentence. 
Proi\ounced  againll  the  appeal  and  coniirmed  the 
feotence  of  the  Court  below. 


DIOMEDE.*  M-  34A,  itto. 

•  Sentence.^ 
'T^HE  Court  pronounced  aganft  the  appeal,  and  w^  «^ . 

aifirmed  the  fentence  of  the  High  Court  of  Ad-  diirf^rf^i  anion, 
miralty  with  refpe£l  to  the  faid  fhip.  judorH^om- 

ftw*  •■  eonAruSively  drifting  in  *  cipture  rnndc  in  ccnfeqiwnce  i^tht  d«Uchm(nt  oTinnther  junior 
fi|  oftccr  io  duTe  of  *  fankutar  fleel,  whicli  hs'.^n;  efrapcd.  ^nd  intclligencn  beinj  receivfd  of 
nodicf  8h(  cniling  in  a  diflcrcnc  ()uincr,  a  fscsiid  chicc  kju  commenced  without  any  frelh  order, 
■od  continued  until  the  capture  wu  finally  made  '.vithin  the  1-m'ti  of  another  Admirjt's  Itatinn,  one 
•f  whdenllcls  ilTilled  in  the  capture.  Thecliiiu  of  lUa  Admlrji  In  whid'.:  Aaiion  the  capture  uji 
lidr  rqeArd.  Claim  of  a  junior  flag  oHiu-rnn  snocher  Itaiion,  who  couuuunicattd  ibe  inteUigencs 
whidi  led  totlu  capture,  in  n'tiich  heaifu  iflilteJ,  admitcad. 


•  See  page  fij). 
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ii/ar.i7Jf,i8io.  AMEDIE,  JoiixsoN  Mafter. 

y?/,.f*7ci»i  n.ivc  TN  tills  cafe  an  appeal  was  profecutcd  from  the  fen- 
roruiionoi-flavw  tcncc  of  the  Vice-Adiiiiraky  Court  of  Tortola^ 
w/Wrn^'w  Sfl-^^  conJemiiing  this  American  fhip  aiid  a  cargo  of  flaves, 
f^""'' i."  **^f  as  cncraeed  in  an  illegal  trade,  from  Bonny  on  the  coaft 
a  colony  or  ihc    01  Africa  to  Mutanzas  m  the  illand  .of  Cuba. 

cnimy,  ille^'al, 
ur.d  .irTc<^ls  the 

,iroperty  of  the         ^hc  Km^'s  AcIvGCOtc  and  Stcphcn  for  the  Captor. — 

iVipaiij  hercir-  ^  ,■'«',  ■* 

gu  .tf  f:;ivc».  TJie  The  capture  and  condemnation  of  this  veflcl  appears 
o^^Li.J  perfeftly  conformable  to  the  cxifting  legiflative  ena£t- 
f  l!r!!l'r";,r   ments  made  by  the  American  Government,  of  which 

CO  inning  inc  car-  J  * 

go  of  lUvt's  ds  the  claimant  is  a  fubieci:,  and  by  the  Britijh  Govern- 
ur-oiHisMa-  ment,  under  whofe  authority  the  captor  (as  com- 
i^cre  Vrter Jnnis  maudcr  of  a  brig  in  His  Majefty's  fervice)  a£ked« 
ll^'nljl'blvfut  This  veflbl  fiiiled  not  until  the  month  of  September 
pi.-.c:oii.L.ip-    1807,  for  the  coaft  of  y/Z/'/V^,  although  the  letters  of 

tor.     'i'hctr...^*     ,         *        ,  J  ^  O 

a uiu'..!». d  to bj    inftruciion  and  clearance  are  dated  in  Jttne  preceding. 

!^/-;il7.r?iU\iV''  '^^'*^  Anicc/le  and  another  veflel,  the  Scmiramis^  be* 
''^''''^^•'  ^;:'. '"3  lonoincT  to  the  fame  owner  CMr.  Groves  of  Charlc/iown) 
nuiitied  to  t:;e     failed  ill  conipanv  together,  and  were  put  under  the 

Coiin,  liip  ncu-  r '      n^       r^  r^       i-n  r 

tni  wr^  excluded  management  or  a  Mr.  Scot  an  EngUJhjnaii^  as  fuper- 
ii7\vouM  other-  cargo  of  both  vcflels,  who  continued  to  aft  in  that 
;    i=*^«^;!;;jr">*^»i  capacity  until  thefc  veflels  returned  from  the  coaft  and 

from  till'  fllence  *  ' 

c.T  p.^rn>tfi:oii  of  parted  on  the  voyage  home.  The  return  cargo  ccm- 
7...., ni.t,\ith.  fifted  of  105  flaves^  which  are  defcribed  as  the  fole 
ilibiti'rv enacN*"  propcFty  of  Mr.  Grovcs  by  the  mafter  and  mate,  but 
ny^nts  of  cr.M/    ^j^^  ^^f  ^^  feamcu  Dofitivcly  fwears  lie  heard  Martin 

Robin  (the  mafter  on  the  former  part  of  the  voyage, 
but  wlio  died  on  the  paftage  liomeward)  fay,  the  car- 
go had  been  fi^ipped  for  account  of  a  Mr.  De  PoCj  alio 
of  COisr/iju-'un.  This  circiimftance,  coupled  with  the 
fingulur  tenor  of  the  letter  of  inftruftions  to  the  mafter, 

fox 
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for  the  regularion  of  his  condud  in  the  profecution  of         tiw 
this  voyage,  cannot  fciil  to  awaken  confiiicnble  fuf-        '"''""' 
picion  that  the  property  is  not  ftrictly  neutral.     What  Mar.^^lbjxl^a. 
may^e  the  connexions  of  this  De  Pee  does  not  appear 
in  evidence ;  but  when  a  witnefs  is  found  ftating,  as 
from  very  competent  authority,  that  the  property  is 
not  fuch  as  the  claimants'  witnefles  defcnbe,  \\i\6.  the 
veflel  is  afterwards   found  dcn-iating  to  nn  enemy's 
colony  ;  in  fuch  a  cafe  as  this,  wlien  at  the  utnioii:  u 
juftificdtion  can  only  be  {c\.  up  on  tlie  llrict  I'.'tter  of 
the  law,  permitting  the  importaiinn  to  Aiitcrica  for  a 
very  limited  period  indeed,  but  contrary'  to  the  con» 
vidion  of  the  Jjucrican  Govcninjeiit  of  the  difgraceful 
nature  of  this  trade,  and  after  it  had  even  come  to  a 
refolution  to  abolifh  it  aitcgcthsi',  it  is  but  the  exer- 
cife  of  a  laudable  caution  on  the  part  of  the  Court  to 
look  upon  the  whole  train  of  evidence  with  a  fcru- 
pulous  cxaflncfs  and  fufpicion.     A  (hort  time  after 
leaving   the    coaft,  the  original    maftcr   dying,  Mr. 
Johnfon  fucceeded  him,  he  had  not  known  any  thing 
of  her  previous  to  the  prefent  voyage,  the  captors 
therefore  are  deprived  of  the  advantages  generally 
refulting  from  the  examination  of  a  confidential  agent. 
The  prefent  niafter  cannot  fpeak  as  to  the  ufuat  courfe 
of  this  veflel's  trade,  or  the  voyages  (he  may  have 
formerly  made.     Evidence  on  this  point  would  have 
been  extremely  material,  cfpecially  as  tliis  veffel  is 
found  deviating  to  a  foreign  port  contrary  to  the 
exifting  laws  of  America,  which  commenced  the  abo- 
lition of  this  inhuman  tralHc  by  prohibiting  to  its  fub- 
jefts  the  foreign  flavc  trade  altogether,  and  when  fo 
much  occalion  has  been  given  for  fufpicion,  it  cannot 
confidently  be  admitted,  as  in  other  cafes  it  might, 
that  this  deficiency  of  proof,  occafioned  by  the  death 
of  ■  the  original  mafter,  may  be  equally  or  perhaps 
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The         more  prejudicial  to  the  intereft  of  the  claimant.     Mr. 
Jo!.>:fon  ftates,  he  underftood  it  was  the  intention  of 


jfefar.i7th,i8io.  the   former   mafter  to   proceed  from  the  coaft  to 

Charlejiown^  who  had  received  from  his  owner  inftruc- 
tion?  to  make  all  poflible  expedition  fo  as  to  reach 
Charkjlown  before  the  ifi  day  of  January  1808,  33 
the  Ameriuvi  Government  had  prohibited  the  African 
ilave  trade  after  the  expiration  of  the  year  1807;  if 
he  found  it  impoflible  to  return  *  *'  witliin  the  time 
*'  limited  by  the  laws  of  his  coimtry/^  he  was  directed 
**  to  proceed  by  way  of  the  old  ftraitfi  of  Bahama  to 
*'  Matanzas^  where  he  fhould  find  further  inflruG- 
**  tions  to  regulate  his  future  proceedings."  In  obe- 
dience to  thefe  inftruftions  Mr.  Jghnfon^  on  the  22d^ 
he  t'.iinks,  of  December^  as  nearly  as  he  can  guefs, 
coi/idering  it  impoflible  from  his  bearing  to  make  the 
>«:>;'age  within  the  limited  time,  altered  the  (hip's  courfe 
ar^i  bore  away  for  Cuba.  Almoft  immediately  after 
this  .-cvi^.tiou  the  veffel  was  captured. 

1  he  tirft  of  the  renfcjns  afligned  by  the  captors  ia 
their  printed  cafe  for  condemnation  of  this  veffel  iSy 
that  "  this  fhip  was  proceeding  from  Africa  with  a 
**  cargo  there  laden  to  Maianzas  in  the  ifland  of 
^'  Cuha^  being  a  port  of  a  colony  then  belonging  to 
**  His  Majefty's  enemies,  contrary  to  the  prohibitions 
*'  of  the  order  of  His  Majefty  in  Council,  of  the  nth 
"  day  of  November  1807.'*  "^^^  ^^^  ^^  ^^  *^^ 
prove  this  capture  to  have  been  juftified  by  and  within 
the  meaning  of  the  firft  fefliion  of  this  order,  which 
pro  v.  ♦OS  amongft  oth^r  things  that  **  all  places  or 
**  ports  in  the  colonies  belonging  to  His  Majefty's 
•*  enemies,  fhall  oe  fubjed  to  the  faqie  re(tri£Hons  ia 

*  X^etter  of  loftrudlionB.  ^ 
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'  pcnnt  of  trade  and  navigation  (with  the  exceptions 
■  herein-after  mentioned)  as  if  the  fame  were  a^ually  _ 


*•  blockaded  by  His  Majefty's  naval  forces,  in  the  Mar.i'jth.iiio. 
•'  mod  ftri£t  and  rigorous  manner,"  and  by  no  means 
included  within  the  exceptions  which  are  fubfequently 
enumerated.  The  velTel  appears  not  only  to  have 
been  taken  in  attempting  to  enter  Cuba,  but  from  her 
long  delay  in  America,  not  failing  on  the  outward 
voyage  until  September,  though  her  clearance  is  dated 
in  Jutif,  it  mull  be  obvious  that  the  owner  had  in 
contemplation  this  deftination  to  Cuba,  ab  origine,  and 
therefore  purpofely  avoided  difpatching  her  fooner, 
wifhing  her  to  arrive  in  the  W^  Indies  at  that  period 
vhea  the  hurricanes  had  fubfided,  and  the  navigation 
there  become  faf^  and  attended  with  lefs  difficulty. 
If  fuch  had  not  been  the  original  defign  of  the  voyage 
why  was  this  vefTel  taken  the  very  day  the  mailer 
afferts  he  bad  altered  his  intention  of  going  to  Charlef- 
towH  in  the  intricate  and  difficult  navigation  of  the 
Weft  India  iflands.  This  was  not  the  natural  and  ufual 
routine  of  fuch  a  voyage.  Had  fuch  been  a^ually 
his  intention,  he  fhould  have  taken  advantage  of  the 
trade  winds  and  held  a  more  Eafterly  courfe  until  he 
arrived  nearly  in  the  latitude  of  Cbarleftovm.  This 
drcumftance  refutes  the  allegation  of  the  mafter 
refpefting  the  original  intention  of  the  return  vopge. 

The  fecond  reafon  affigned  by  the  captors  iUtes 
•*  the  voyage  was  contrary  to  the  prohibitory  laws  of 
**  the  United  States  of  America^  made  for  abolilhing  the 
*'  ilave  trade,  which  have  been  officially  notified  to  your 
**  LordQiips  by  the  a&  of  the  American  Government  in 
**  the  cafe  of  the  Cbance^  Brmtm  mafter ;  and  although 
**  fuch  laws  of  a  fordgn  Hate  may  not  amount  to  a  dired 
**  or  fubftantive  ground  of  condemnation  in  a  court  of 
R  4  *'  prize. 
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The         "  prize,  yet  they  may  and  oucjht  to  exclude  an  Jmeri' 
^^''"''^'      "  ca^  claimant  from  the  benefit  of  thofe  relaxations  of 
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jtfar.i7Ui,i8io.  "  the  law  of  war  which,  in  tavour  of  neutral  llates,have 

*'  been  introduced  by  His  Majelly's  inftruclions,  in  re- 
gard to  their  commerce  with  the  colonies  of  His  Ma- 
jelty's  enemies;  a  privilege  which  can  only  be  under- 
ftood  to  be  printed  to  neuti;»l  governments  as  a  branch 
"  of  their  njitiunal  commerce,  ani:  not  as  an  invitatioa 
to  i:\wlefs  individuals  to  engage  in  a  trade  which  the 
neutral  Itatc  itfelf  lias  prohibited,  and  defires  to  dif- 
coujage."     If  it  be  contended  on  'general  principles 
that  a  trade  to  an  enemy's  colony  fro?.*  a  port  on  the 
coall  of  Africa  (which  may  be  confidered  a  fort  of 
free  port,  open  to  moft  nations  for  this  particular 
traffic)  is  to  be  identii-ed  with  that  fpccies  of  trade 
which  has  been  included  within  the  fubfequent  excep- 
tions to  tlic  order  above  n^entioned,  namely,  a  trade 
from  a  port  to  which  the  vefiel  belongs  to  a  port  in 
the  enemy's  colony,  the  argument  would  be  inappli- 
cable here,  inafmuch  as   the  American  Government 
have  by  the  notification  in  the   cafe   alluded   to  dif- 
claimed  and  difavowed  this  particular  trade ;  and  if 
it  has  declared  this  trade  generally  to  be  illegal,  it  will 
be  for  the  claimant  to  fhew  moft  fatisfadorily  fome- 
thing  in  this  particular  inftance  to  take  him  out  of  the 
opc'^rions  of  the  general  law.     The  captors  allign  as 
a  third   ground  of  condemnation,  **  that  Scott^  the 
*'  fupercargo  and  lader  of  the  flaves  is  admitted  to 
**  have  an  intrrcft  therein,  which  is  liable  to  confifca- 
**  tion,  le  being  a  BritiJ!}   fubjecl,    by  the   flatute 
**  46  George  3.  dip.  52."     It  \n  remarkable,  this  pef- 
fon,  whofe  authority  over  this  property  feems  to  liave 
been  ahnoft  without  bounds,  i:?  never  f^nce  mentioned 
X>j  the  mailer  in  his  examination.    The  feamen,  how- 
ever. 
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erer,  fpeak  of  him  as  the  perfon  to  whom  the  whole 
management  of  the  outward  and  return  cargoes  were  , 


confided,  and,  as  fiir  as  they  knew,  had  no  intereft  in  j«iir,i7Ui,i>nfc 

tliis  property',  except  a  commifiion  upon  the  flaves 

purchafed.     It  is  afcertained  that  this  perfon  had  been 

interrupted  in  his  ufual  courfe  of  trade  in  this  country, 

had   quitted   it,  and   arrived   in  Anterica^  where  he 

immediiitely  embarked  in  this  fpeculation,  bdng  well 

verfed  in  the  African  trade.     Is  it  then  likely  that  a 

man  leaving  his  own  countiy  in  confequence  of  liis 

being  unable  to  exert  his  own  capital  in  the  ufual  way, 

Jhould  be  content  to  be  a  mere  agent  for  another,  and 

not  have  a  proporricn  of  capital  engaged.     In  the 

fame  degree  that  the  claimant  fecnis  anxious  to  ke^ 

the  nature  of  this  eng'  :■;■  ment  between  him  and  Mr, 

Scott  out  of  fight,  the  Court  will  no  doubt  be  inclined 

to  look  on  its  concealment  with  liifplcion.     The  laft 

reafon  is'  of  a  general  nature,  and  inferential  from  the 

fonner ;  namely,  **  There  is  ftrong  ground  to  prefume 

**■  the  cafe  is  fraudulent,  and  that  the  firoperty  be- 

**  longed  at  the  rime  of  capture  either  to  His  Majcfty's 

**  enemies  or  to  Brhijh   fubjeds   trading  with  the 

**  enemy,  contrary  to  their  allegiance." 

Dallas  and  Arnold  for  the  Claimants.— ~The  weak- 
nets  of  the  captor's  cafe  for  condemnation  upon  the 
goieral  queilion  refpe£ting  colonial  regulation,  and 
the  operation  of .  the  American  law  as  aScfUng  this 
property,  has  compelled  them  to  have  recourfe  to  the 
ufu^  argumoits  to  prove  the  property  is  ialfely  de- 
fcribed.  Yet  nothing  fatisfeftory  has  been  offered  to 
the  Court  upon  this  part  of  their  cafe.  The  proof  is 
all  on  one  fide,  if  we  except  the  evidence  of  one  of 
tbe  fcameD,  who  appears  grofsly  ignorant  in  otho* 

part8 
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The         parts  of  his  depofition  upon  the  mod  common  fubje£ls« 
The  examinations  of  every  other  witnefs,  together 


jfyTAphfiUo.  with  the  (hip's  papers,  prove  the  property  to  be  folely 

in  Mr.  Groves.  Mr.  Scott  was  entitled  to  a  mere  com- 
mif&on  as  agent  or  fupercargo.  Such  he  is  defcribed 
in  the  letter  of  inftrudions.  It  has  been  faid,  the 
nature  of  this  letter  is  highly  objedionable.  By  this 
letter  the  mafter  is  merely  directed,  fhould  he  find 
himfelf  at  too  great  a  diftance  from  Charlcftown  when 
in  the  latitude  of  the  Weji  hidies  to  arrive  previous  to 
the  month  of  January^  to  make  Matatizas.  So  far 
from  any  impropriety  in  this  diredtion,  it  muft  be  evi- 
dent that  the  intention  of  Mr.  Groves  was  faithfully  and 
pun&ually  to  obferve  the  regulation  of  his  own 
government,  and  by  no  means  to  run  any  rifle  what- 
ever. The  American  Government,  by  limiting  the 
continuance  of  the  trade,  fanftione  J  that  trade  during 
the  period  fo  limited ;  every  fubjecl,  therefore,  was 
perfedly  at  liberty  to  exert  his  capital  as  ufual  during 
that  period,  and  Mr.  Groves  had  been  long  engaged 
in  this  fpccies  of  trafEc.  He  was  therefore  a  peribn 
peculiarly  in  the  contemplation  of  the  American  law 
when  the  exception  was  made  to  the  general  prohibit 
tion.  It  Viras  to  permit  fuch  perfons  to  withdraw  thdr 
capital  at  Icifure  from  this  traffic,  a  provifion  perfectly 
confiftent  with  found  policy  and  common  jufUce, 
Mr.  Groves  therefore  had  a  right  not  only  to  continue 
his  trade,  but  to  expeft  that  the  mofl  liberal  allow- 
ances would  be  made  in  his  favour  by  his  own  Govern- 
ment, fhould  any  unfavourable  occurrence  take  place. 
He  had  a  right  to  exped  that  an  upright  intention 
would  conftitute,  under  fuch  drcumftances,  a  jufl 
claim  to  favour  and  indulgence.  From  other  Govern- 
ments or  their  enactments  he  had  nothing  to  fear, 

fince 
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fince  the  right  of  American  citizens  to  carry  on  this         The 
trade  could  not  be  queft'oned.     He  was  juftified  in  , 


calculating  even  to  the  lateft  moment  upon  the  indul-  iMcr.i7di^8iii 
gence  extended  to  merchants  in  his  fituation;  but 
more  particularly  in  this  inftance,  when  a  competent 
and  reafonable  time  was  given  for  the  performance  of 
the  voyage.  Had  the  veffel  arrived  fubfequent  to  the 
ill  of  January  in  Charlefiownj  he  would,  no  doubt, 
have  been  confidered  entitled  to  yet  greater  indulgence, 
and  under  fuch  peculiar  circumftances  might,  perhaps, 
have  been  permitted  to  land  and  difpofe  of  his  cargo. 
But  he  had  every  pofEble  right  to  give  the  diredions 
contained  in  his  letter  to  the  mailer.  In  fad  the  letter 
difplays  the  utmoft  promptitude  on  the  part  of  Mr. 
Groves  to  avoid  any  poflible  breach  of  the  ^  American 
law.  He  calculates  upon  a  failure  which  was  fcarcely 
probable,  provides  a  contingent  deftination  for  this 
veffel,  and  direfts  the  mafter  to  proceed  to  Batanzas^ 
For  what  purpofe  ?  Not  for  the  purpofes  of  trade. 
jSuch  does  not  appear  to  be  his  intention.  But  to  go 
there  for  the  purpofe  of  receiving  further  inftruftions. 
What  thefe  inftruflions  might  be  cannot  be  inferred 
from  the  prefent  evidence  in  the  caufe,  they  might  have 
contained  orders  to  fet  thefe  flaves  at  liberty,  but  cer- 
tainly from  the  tenor  of  the  claimant's  conduct  it  may  be 
fairly  inferred  they  would  not  have  enjoined  any  illegal 
or  unauthorifed  proje£l.  To  afcertain  the  nature  of 
thefe  inftrudtions  may  appear  defirable  before  the  Court 
proceeds  to  adjudication.  We  are  anxious  to  afford 
every  poilible  information  j  but  upon  the  prefent  proof 
it  mull  be  evident  that  the  part  of  the  argument  founded 
ppon  the  affumption  that  this  veffel  was  taken  trading  to 
the  enemy's  colony  is  without  foundation.  The  fefl:  b 
4^ed^  and  this  cafe  is  not  included  within  th^  refine- 

don* 
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The         tions  of  His  Majcfty's  orders  in  Council  refpefting  x 
trade  to  the  colonies  of  the  enemy  by  neutral  fubjects. 


iifar.i7th,i8io.  although  it  may  admit  of  confiderable  doubt  whether 

the  cafe  of  a  vefl'el  failing  from  fuch  a  port  as  that  of 
Bonny  on  the  flave  coaft  to  the  enemy's  colony,  can 
be  confidered  that  fpecies  of  trade  prohibited  by  His 
Majefty's  orders  iffued  during  the  prefent  war.  The 
proof  of  property  being  therefore  complete  and  unim- 
peachable, the  Court  will  probably  be  of  opinion,  that 
upon  the  remaining  parts  of  the  cafe  if  there  is  not 
yet  fufficient  proof  for  reftitution  there  certainly  is  not 
fiifficient  to  fuftain  the  judgment  of  the  Court  below, 
condemning  both  (hip  and  cargo  as  lawful  prize,  and 
will  therefore  dired  further  proof  to  be  introduced. 

His  Majejlfs  Ad'vocate  in  reply. — It  will  be  ex- 
tremely difficult  to  fuggeft  any  fubftantial  grounds  to 
fupport  this  application  to  introduce  further  proof 
refpefting  this  property.  From  its  nature  it  is  impof- 
fible,  let  that  proof  be  what  it  may,  reftitution  can  be 
decreed.  The  flavcs  have  been  fet  at  liberty  by  the 
Crov^Ti,  to  whom  they  have  been  condemned,  and 
this  in  conformity  with  the  law  of  America.  They 
muft  appear  therefore  to  the  Court  in  the  fame  point 
of  view  as  if  they  had  adtually  perifhed  altogether. 
Under  almoft  any  circumftances  the  Court  would  not 
be  difpofed  to  revive  them  for  the  purpofes  of  flavery. 
Suppofe  a  cafe  fliould  occur  of  juftiftable  capture, 
where  the  property  being  of  a  perilhable  nature,  had 
been  dcftroyed  while  in  the  captor's  cuftody,  previous 
to  any  judicial  decifion,  would  that  be  a  cafe  in  which 
a  court  of  juftice  would  decree  reftitution.  Neither 
would  it  in  the  prefent  cafe  decree  reftitution  in  fpecie; 
nor  yet  give  a  compenfation  in  the  ^'ay  of  damages, 

unlefs 
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iinlefs  fomethinff  was  difclofed  ftrongly  impeaching  this         Th» 


is  limply,  will  the  Court  llridii  a  point  to  reinflate  this  jifar.i7tb,i8i« 
claimant  in  the  poffeflion  of  tliefe  mihappy  beings  or 
an  equivalent,  who  appears  to  have  been  ading  in 
violation  of  liis  eng^jjements  to  his  own  Government, 
and  under  a  conviction  that  in  cafe  of  capture  by 
Britljb  fubjcdbs,  our  prize  courts  would  ncceflarily 
take  every  prefuinption  ftrongly  againll  him?  His 
perfonal  credibility  is  much  impeached  by  the  circuin- 
Aances  under  which  the  enterprife  commenced.  Nor 
can  he  be  confidered  capable  of  making  proof  to 
the  fatisfaclion  of  the  Court,  where  the  property  ap- 
pears/imw/if/V  fubje£t  to  confifcation,  and  the  pro- 
prietor muft  neccffarily  have  been  liable  to  fcvere  pe- 
nalties for  the  infringement  of  his  own  laws  had  the 
nature  of  this  traniadion  been  known  to  his  own 
Government.  , 


Jud.:;ment. 
Sir  \Vm.  Grant. — In  the  cafe  of  the  Amcd'te  it  /i(?ya8tii,igia, 
muft  be  confidered  on  the  evidtnce  produccfd  to  the  ■ 
Court,  and  from  the  fituation  of  this  ve/Tel  at  the 
time  of  capture,  thr.t  (he  was  employed  in  carrying 
flaves  from  riie  coafl  of  Africa  to  a  Spanijh  colony. 
We  are  of  opinion  this  appears  to  have  been  the  ori- 
ginal defign  and  purpofe  of  the  voyage,  notwith- 
Aanding  the  pretence  fet  up  to  veil  the  real  intention 
of  the  proprietor.  The  American  claimant  however 
complains  of  the  injury  and  interruption  he  has  fuf- 
tained  in  carrying  on  his  ufual  and  law:ful  trade,  that 
of  importing  (laves  for  the  purpofe  of  falc,  and  calls 
upon  the  prize  court  to  redrefs  the  grievance  and 
repair  the  damage  ho  has  fuftained  by  the  capture  and 
Hnjuft;  detention  of  this  vclTel.     On  the  cUficrent  occa- 
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The  fi6ns  when  cafes  of  this  defcripdon  formerly  came 

*°*''  before  the  Court,  the  flave  trade  was  liable  to  con- 


Juiif2$di,iixo.  fiderations  very  different  from  thofe  which  now  belong 

to  it.  So  far  as  refpe&ed  the  tranl'portation  of  flaves 
to  the  colonies  of  foreign  nations,  this  trade  had  been 
prohibited  by  the  laws  of  America  only ;  this  country 
had  taken  no  notice  of  that  prohibition;  our  law 
ianftioned  the  trade  which  it  was  the  policy  of  the 
American  law  firft  to  reftricl  and  finally  to  aboliih. 
It  appeared  to  us  therefore  difficult  to  confider  the 
prohibitory  law  of  America  in  any  other  light  than  as 
one  of  thofe  municipal  regulations  of  a  foreign  fbite 
«f  which  this  Court  could  not  take  any  cognizance, 
and  of  courfe  could  not  be  called  upon  to  enforce  ; 
nor  could  it  poflibly  bar  a  party  in  a  court  of  prize. 
But  by  the  alteration  which  has  fince  taken  place  in 
our  law,  the  queftion  flands  now  upon  very  different 
grounds.  We  do  now,  and  did  at  the  time  of  this 
capture,  take  an  interefl:  in  preventing  that  traffic  in 
which  this  fhip  was  engaged.  The  Have  tride  has 
iince  been  totally  abolifhed  in  this  country,  and  our 
Legiflature  has  declared  the  African  flave  trade  is 
contrary  to  the  principles  of  juftice  and  humanity. 
Whatever  opinion,  as  private  individuals,  we  before 
might  have  entertained  upon  the  nature  of  this  trade, 
no  court  of  juftice  could  vAx\i  propriety  have  affumed 
Tuch  a  pofition  as  the  bafis  of  any  of  its  decifions  whilft 
it  was  permitted  by  our  own  laws :  But  we  do  now  lay 
down  as  a  principle,  that  this  is  a  trade  which  cannot, 
abftraftedly  fpeaking,  be  faid  to  have  a  legitimate 
cxiftence;  I  fay,  abftradkedly  fpeaking,  becaufe  we 
cannot  legiflate  for  other  countries;  nor  has  this 
country  a  right  to  controul  any  foreign  legiflature  that 
may  think  proper  to  diflicnt  from  this  dodriup  and  give 

permiifion 
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permiffion  to  itsfubjeSs  to  profecute  this  trade.    We        Thi 
cannot,  certainly,  compel  the  fubje£ts  of  other  nations  , 

to  obferve  any  other  than  the  firft  and  generally  j»;)uWi,i8ia 
recdved  principles  of  univerfal  law.  But  thus  far  we 
are  now  entitled  to  zQ:,  according  to  our  law,  and  to 
hold  that  prima  facie  the  trade  is  altogether  illegal,  and 
thus  to  throw  on  a  claimant  the  whole  burden  of  proof, 
in  order  to  fhew  that  by  the  particular  law  of  his  own 
country  he  is  entitled  to  carry  on  this  traffic.  As  the 
cafe  now  ftands,  we  think  that  no  claimant  can  be  heard 
in  an  applicatbn  to  a  court  of  prize  for  the  relloration  of 
the  human  bangs  he  carried  unjuitly  to  another  country 
for  the  purpofe  of  difpofing  of  them  as  flaves.  The 
confequence  of  making  fuch  proof  is  not  now  neceifary 
,  to  determine ;  but  where  it  caiuiot  be  made^  the 
party  muft  be  confidered  to  have  failed  in  ellablifhing 
his  afferted  right  We  are  of  oirinion,  upon  the 
whole,  that  perfons  engaged  in  fuch  a  trade  cannot, 
tqxm  principles  of  univerfal  law,  have  a  right  to  be 
hearid  upon  a  claim  of  this  nature  in  any  court.  In 
&e  prefent  cafe  the  claimant  does  not  bring  hhnfetf 
within  the  proteflion  of  the  law  of  his  own  country? 
he  appears  to  have  been  zQing  in  direct  violation  of 
that  law  which  admits  of  no  right  of  property  fuch  as 
he  claims :  Ours  is  exprefs  and  fatisfadtory  upon  the 
fubjeS.  Where,  therefore,  there  is  no  right  efti- 
bliflied  to  carry  on  this  trade,  no  claim  to  relUtution 
of  this  property  can  be  admitted.  We  are  hence  ot 
cjunion  the  fentence  of  the  Court  below  was  valid, 
ind  ought  to  be  affirmed. 

Sentence. 
Pronounced  againft  the  ^peal  and  affirmed  ^ 
ftnttnceof  the  Court  below,  condemning  the  flup  and 
ctrgo  as  lawful  prize. 
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Afur.tith,ig»o.  HARE,  Chew  Mafter. 

Blockade  of  HPHIS  was  7l  leading  cafe  of  feveral  appeals  from  the 
toli^rdtSV  fentence  of  the  Vice- Admiralty  Court  of  Gibraltar, 

inpp^od  by  a      condciTining  this  and  feveral  other  veffels  for  a  breach 

fleets  appearance       ^  . 

offihe  port  pro-  of  the  blockadc  of  Cadiz  and  San  Lucar^  impofed 
trai"cc^«rf^'"."  ^^  ^h^fc  ports  by  a  fquadron  under  the  command 
N^^ilriety  of  tho  ^^  Admiral  C.  ColUngwood^  purfuant  to  an  order  of 
fad  and  kno^^'-    thc  Lords  of  the  Admiralty  dated  the  8th  June  i8oc. 

ledge  of  its  in-  '  ^ 

tuncion  lutricient 

ml.  Under*"**"  The  Kifig^s  Advocate  for  the  Captors. — A  review  of 
fuch  circum-      ^^  f^Q^^  ^f  ^j^jg  ^^^  ^jj  ^^  fufTicicnt  to   prove  the 

ftances  formal  ^  ... 

nocificaiion  rcn-   exlftencc  of  an  aftual  blockade  during  the  period  in 

deredunncMT*  i*ii*         ^i  t*        •«  ii>v^ 

bxj.  which  this  velicl  was  taking  m  a  cargo,  and  which  was 

continued  wth  unabating  rigour  long  fubfequent  to 
her  departure  from  the  harbour  of  Cadiz.  Thefe 
ports  had  been  put  under  blockade  by  a  notification 
dated  the  2 ^th  of  Jpril  1805,  at  which  time  the  ap« 
pearance  of  a  fuperior  force  of  the  enemy  compelled 
the  blockading  fquadron  to  retire.  In  confequcnce  of 
this  interruption  the  Lords  of  the  Admiralty,  on  the 
Sth  of  Ju?7e  following,  ilTued  an  order  (^/)  to  Admiral 

CoIIin^^odj 


ip*-^ 


{a)  By  the  Comrr.iiTioncrs  for  executing  the  office  of 
Lord  Hi ;;h  Ailmiral  c^f  tlic  United  Kingdom  of 
Great  B.  liiihi  and  Irchirdy  &:c. 

^  J     /r    '  I  THE  Earl  CamJiT.^  one  of  His  M:i!OjTv's  Principal  Secretaries 

Order  jfTiTT  nj  .-'",'. 

the  I    -.U  pf  the  of  Slate,  having  by  hii  Ittter  of  tie  i8ln  of  /^pn!  kirt,  acquainted 

AHn^lrliy  tke      ^g  ^]^j^.^  j-jig  2vl:ij?<ly  h.iii  jiidpjcd  \t  exptdiont  for  the  prote^ion  of 

His  fiibjedF,  and  the  anivjyar.cc  of  His  cnLMnios,  to  dirett  that  the 
mofl  rigorous  blockade  ihouli  be  eilabliihed  at  the  entrance  of  the 

porti 
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CoUingwoodj  conunanding  him  to  enforce  and  maintain         Tiw 
the  fame  in  the  mod  rigorous  manner,  to  apprize  all  *'' 

veffels  (ailing  thither  ignorant  of  its  exiftenc^,  and  Mcr.»itb,iii% 

endorfe 


ports  of  Cadiz  and  San  Lucar^  and  that  the  faid  blockade  fliould 

be  maintained  and  enforced  in  the  ftri6^eil  manner,  according  to 

the  ufaget  of  war,  acknowledged  and  allowed  in  iimilar  cafet,  and 

that  His  Majefty  had  been  pleafed  to  caufe  the  fame  to  be  fignificd 

to  the  miniflers  of  neutral  powers  refiding  at  His  court,  and,  like* 

wife  from  the  time  above-mentioned,  all  the  meafures  authorized 

by  the  law  of  nations,  and  the  refpedlive  treaties  between  Hit 

Majefty  and  the  different  neutral  powers,  would  be  adopted  and 

executed  with  refpe6l  to  all  yeflels  which  may  attempt  to  violate 

the  (aid  blockade:  We  do,  in  purfuance-  of  His  Majefty's  plea- 

iiire»  fig^nified  to  us  by  his  lordfhip,  hereby  require  and  direft 

you  to  employ  fuch  part  of  the  fquadron  under  your  conunand,  at 

you  (hall  find  neceflary,  in  blockading  the  entrance  of  the  porta 

of  Ca£%  and  San  Luear  accordingly,  and  to  give  orders  to  th« 

ofBoert  who  may  from  time  to  time  be  fo  employed,  to  (lop  all 

aeatral  veflels  deftined  to  tkofe  ports,  and  if  they  (hall  appear  to 

be  ignorant  of  the  exiftence  of  the  blockade,  and  have  no  enemies' 

property  on  board,  then  only  to  turn  them  away,  .apprizing  them 

that  the  laid  ports  are  in  a  (late  of  the  mod  complete  and  rigorous 

blockade,  and  writing  a  notice  to  that  efifc^l  upon  one  or  more  of 

the  principal  (hip  papers ;  but  if  any  neutral  veifel,  which  (hall 

appear  to  have  been  fo  warned,  or  otherwife  informed  of  the  exift« 

cnce  of  the  blockade,  or  to  have  failed  from  the  laft  clearing  port/ 

aAer  it  may  reafonably  be  fuppofed  that  the  notification  before* 

mentioned  might  have  been  made  public  at  fuch'  port,  (hall  yet  bo 

found  attempting  or  intending  to  enter  either  of  the  faid  ports  of 

CaS%  or  San  Lucary  you  are  to  dire6l  the  faid  ojfficers  to  feizo 

fuch  veflels  and  fend  them  into  port  for  legal  adjudication  ;  and  in 

refpe^  to  neutral  veflTels  coming  out   of  the  ports  of  Cadix  or 

Scint  Lucary  any  fuch  vefTel  having  goods  on  board,  appearing  to 

Iiave  been  laden  after  knowledge  of  the  blockade,  (hall  in  like 

manner  be  feized  and  fent  in  for  legal  adjudication ;  but  neutral 

veflels  coming  out  of  the  ports  of  Cadt%  or  Saint  Lucar  in  balkft 

(except  fuch  as  (hall  have  entered  in  breach  of  the  blockade),  or 

baving  only  goods  on  board  laden  before  the  knowledge  of  the 

Vot.1.  S  blockade. 
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Th«        «ndorfe  thdr  papers  to  that  effeSt ;  to  detain  all  nea<« 
.  tral  veffels  coming  out  of  thefe  ports,  having  on  board 

.sitk,i8ioL  goods  appearing  to  have  been  laden  after  knowledge 
of  the  blockade,  but  to  permit  neutral  veffels  in  bal- 
laft,  (except  thofe  which  might  have  entered  in  breach 
of  the  blockade,)  or  having  only  on  board  goods  laden 
before  the  knowledge  of  the  blockade,  to  fail  from 
thence  without  interruption  with  a  fimilar  notice  and 
warning  endorfed  on  the  (hip*s  papers.  This  order,  fa 
precife  in  its  terms  and  flrift  in  its  provifions,  was  en- 
forced and  executed  by  a  general  order  to  that  effect 
from  the  admiral  to  the  feveral  officers  upon  the  fta- 
tion,  dated  the  23d  day  of  the  fame  month.  Thefe 
orders  have  been  copied  from  the  general  order  book 
of  the  admiralty,  and  introduced  by  the  captors  into 
this  caufe.  In  confirmation  of  the  notoriety  of  the  cir» 
cumflances  attending  this  blockade,  an  affidavit  has  beea 
introduced,  made  by  the  clerk  of  the  admiral's  (hip  the 
Coloffiu^  Rating  that  during  that  blockade  numbers 
of  veffels  had  been  warned  off  or  captured  in  endea^ 


blockade,  (hall  be  fuffered  to  pafs  (except  there  be  other  juft 
grounds  of  detention ),  with  a  fimilar  notice  and  warning  to  be 
written  upon  the  papers,  prohibiting  fuch  veflel  from  again 
attempting  to  enter  either  of  the  faid  ports^  and  alfo  itating  the 
nafou  for  their  permitting  her  to  pafs. 

Given  under  our  hands  the  8th  of  June  1805. 

(Signed)        J.  GAMBIER. 

PHILIP  PATTEN- 

To  Cutbhert  CoISngwood  Efq.  GARLIES. 

Vke-Admiral  CMnrwood^  &c.  &c.  &c. 

off  Cadiz, 

Br  command  of  their  LordlhipSy 

(Signed)       John  Barbow. 

vouring 
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Touring  to  enter  or  depart  from  thefe  ports,  and  that  The 
from  all  the  circumftancee  he  verily  and  in  his  con-  ^*** 
fdence  believes  this  was  known  at  Cadiz  and  San  Lu^  Afar  »ith,xSid^ 
car  to  be  from  its  commencement  a  regular  and  (bid 
blockade,  maintained  genei-ally  for  the  purpofe  of 
prc^lHting  all  commercial  and  other  inter courfe  whatever 
with  thofe  ports.  Further  evidence  has  been  adduced 
to  eftablifh  this  particular  fad  from  the  log  of  the  fliip 
Paulina^  found  in  the  regiftry  of  the  Vice- Admiralty 
Court  of  Gibraltar  J  in  which  are  thefe  entries; 
This  day  (5th  June  1805)  appeared  oflF  the  port, 
four  Britijh  fhips  of  the  line  and  three  armed  brigs, 
^  confidered  the  blockading  fquadron.'*  "  7th  June^ 
^  Admiral  Nel/on's  fleet  appeare<l  off  the  harbour  and 
**  placed  the  port  in  a  ftate  of  blockade.'*  Upon 
this  incontrovertible  evidence  ftands  that  fkft  which 
mull  be  confidered  conclufive  as  againft  any  applica- 
tion for  reverfing  the  fentence  of  the  Court  below. 
The  immediate  circumftances  under  which  the  veiTel 
£dled  are  as  follows ;  fhe  is  admitted  to  be  an  Ameri" 
AW,  and  failed  from  New  Tork  to  Cadizy  where  fhe 
took  in  a  return  cargo  of  fait  and  wine,  which  was 
put  on  board,  a  fmall  part  in  the  latter  end  of  June, 
and  the  remainder  in  July.  On  the  2 1  fl  of  July  fhe 
cleared  out  from  Cadiz ;  the  mafler  muft  therefore  be 
perfedly  apprifed  during  the  time  whilft  the  cargo  was 
fidpping,  and  at  the  moment  of  leaving  the  port,  that 
he  was  liable  to  detention  in  confequence  of  this 
attempt  to  violate  the  blockade  which  was  then  fo 
notorious.  In  order  to  make  out  any  fort  of  a  cafe 
upon  which  the  Court  might  be  induced  to  reftore 
this  veflel,  it  is  intended  to  have  recourfe  to  the 
ori^nal  blockade,  which  it  appears  had  been  difcon* 
in  confequence  of  the  appearance  of  a  fupe- 

S  a  riot 
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The         rior  French  force  off  the  harbour.     This  blockade 
having  been  interrupted,  it  may  be  contended,  that  the 


4ftr.  Vt»^i«i©.  re-appearance  of  a  fleet  off  thefe  ports  was  not  of  itfelf 

fufficient  to  confUtute  a  renewal  of  the  blockade,  and 
that  in  order  to  revive  and  cloath  it  with  all  the  legal 
confequences  of  a  blockade,  it  was  equally  neceflary 
k  fhould  be  regularly  notified  and  attended  with  all 
other  ufual  formalities  as  if  no  previous  blockade  had 
ezifted.  The  appellant  by  his  printed  cafe  appears  to 
have  affumed  thefe  principles  as  a  bafis,  and  proceeds  to 
jnrove,  by  papers  introduced  into  this  caufe  from  the  ad- 
ditional appendix  of  the  Argus  (a\  that  no  notification 
was  regularly  made  of  the  blockade  previous  to-  the 
capture.  Thefe  are  the  certificates  of  the  American  and 
Danijh  confuls  at  Cadizy  which  flate,  that  a  notification 
dated  the  29th  March  1805,  had  been  received  firom 
the  Britijh  Admiral  Sir  John  Orde^  by  the  governors  of 
CadiZj  informing  him,  that  notwithflanding  the  exift- 
ence  of  the  blockade,  he  was  authorifed  to  permit  neu- 
tral veffels  with  innocent  cargoes  alfo  neutral  property, 
freely  to  enter  and  fail  from  the  ports  of  Cadiz  and 
SanLucar ;  but  that  veffels  laden  wholly  or  in  part  with 
naval  or  military  (lores,  provifions,  and  grain,  were 
prohibited  as  ufuaL  The  certificates  add,  that  no 
other  notifications  had  been  fince  received.  In  con» 
lequence  of  this  notification  various  veffels  entered 
and  left  thefe  ports,  and  fo  continued  to  enter  ani 
depart  until  fome  time  previous  to  this  capture,  when, 
in  confequence  of  the  feizure  of  fome  neutral  veffels 
failing  from  thence,  a  reprefentation  had  been  made 


(a)  One  of  the  caufei  on  the  lilt  for  (enteoce  upon  si  fimilar 
appenL 


bf 
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by  the  naitral  confuls  to  the  Britijh  Admiral  Sir  C.        'Hie 


Hark. 


■•  - 


CcUingwoody  then  commanding  on  the  ftadon,  com-  _ 
plaining  of  the  detention  of  the  faid  veiTels.     To  Arar.^di,i8xo^ 
which  he  returned  an  anfwer  on  the  23d  of  July^  an* 
aoundng  that  he  adted  mider  exprefs  orders  from  the 
Admiralty  to  maintain  a  fl:ri£k  and  rigorous  blockade 
on  thefe  ports.     In  referring  to  the  cafe  of  the  Hqff^ 
nung  (a)y  the  principle  fupplied  by  the  judgment  in  (a)  i  Rob.  Ref. 
that  cafe,  although  the  veffel  was  there  reftored,  will  **** 
be  amply  fufHcient  to  fuftain  the  fentence  of  con- 
demnation paiTed  upon  this  veflel  and  cargo  in  the 
Court  below.     In  that  cafe  the  learned  Judge  was  of 
opinion  that  it  ought  to  appear  in  evidence  that  prior 
to  the  failing  of  that  veflel  to  the  port  in  blockade 
fix>m  a  diftant  port,  the  Spanijh  Government  at  Ma^ 
drid  had  been  imprefled  with  a  diflind  knowledge  of 
the  fad,  fo  as  to, have  enabled  it  to  have  prevented 
the  failing  of  the  Hoffnung  from  the  port  in  France^ 
before  a  prize  court  could  be  induced  to  confider  the 
property  of  the  cargo  fairly  fubjeO;  to  condemnation. 
This  he  was  of  opinion  was  not  the  cafe ;  as  fufEcient 
time  had  not  elapfed  from  the  appearance  of  Admiral 
€oUingwoQd*s  fleet  off"  the  port  to  communicate  the  ftate 
of  Cadiz  to  the  neutral.     As  to  the  property  of  that 
Teflel,  it  was  held  the  neutral  owner  was  entitled  in  that 
cafe  to  the  utmoft»indulgence  from  the  peculiar  hardfliip 
\inder  which  Swedijb  veflels  were  then  placed,  and  no- 
thing fliort  of  pofitive  proof  that  the  knowledge  of  the 
blockade  had  reached  the  maflier  of  this  veflel  would  be 
admitted  as  fufficient  ground  for  condemnation.     And 
in  reverting  to  this  judgment  it  muft  be  evident  the  pe- 
culiar circumftances  of  that  voyage,  and  of  the  neutral 
owner's  fituation,  were  the  principal  reafons  for  reftoring 
the  property  of  both  fliip  and  cargo.  The  learned  Judge 

S  3  befides 
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Th*        befides  admitted,  that  there  had  not  been  fuffident  in- 
■  formation  aflforded  to  the  Court.    In  the  prefent  cafe  all 


r.^9i8za  the  fads  are  eflablifhed,  the  time  of  the  arrival  of  the 
blockading  fleet  precifely  afcertained,  and  the  exiftence 
erf  the  blockade  defailo  proved,  whilft  the  knowledge 
of  thefe  feds  is  brought  home  to  the  party,  who  com- 
mences his  voyage  from  the  point  of  danger.  The 
eftablifhed  principles  upon  which  it  was  in  that  cafe  ad« 
mitted  a  prize  court  would  neceflarily  proceed  to  con- 
demnation, are  all  applicable  to  the  cafe  before  the 
Court,  and  none  of  the  peculiar  features  which  pro- 
teded  that  cafe  are  to  be  difcovered  in  the  prefent. 

Dallas  and  Arnold  for  the  Claim.'^ln  referring  ta 
the  cafe  cited  it  will  be  found,  the  leading  principle  of 
the  judgment  upon  that  occafion  is  peculiarly  fevour* 
able  to  the  claim  here.  It  was  held  tliat  no  re-appear« 
ance  of  a  blockading  fquadron,  which  had  been  com- 
pelled by  a  fuperior  force  to  relinquifh  the  blockade 
would  renew  it,  nor  were  neutral  nations  bound  to 
pbferve  it  unlefs  the  fame  formalities  of  notice,  &c« 
accompanied  the  renewal,  as  were  ufual  in  firft  im- 
pofmg  a  blockade.  That  fuch  a  re-appearance  was 
as  to  its  legal  effed  a  blockade  de  novo.  The  flriking 
feature  of  diftindion  in  thefe  cafes  is,  that  the  Hoff^ 
nung  fails  from  a  diftant  port  and  attempts  to  enter 
the  blockaded  port.  The  juftification  fet  up  is  the 
impoflibility  of  her  being  acquainted  with  the  renewal 
of  the  blockade.  The  prize  in  queftion  fails  from  the 
blockaded  port  itfelf,  and  it  is  hence  inferred  ihe  muft 
have  been  aware  of  her  danger.  How  fland  the  argu- 
ments urged  in  favour  of  the  captor  ?  They  proceed 
altogethei*  upon  the  alTumption  that  the  blockade  was 
perfedly  well  known  iu  Cadiz  at  the  time  this  veflel 

fet 
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fet  fail.  If  fo,  would  not  the  attempt  to  efcape  have 
been  made  in  the  night  ?  Or  would  not  fraudulent  ^ 
papers  have  been  put  on  board  to  conceal  the  time  at  Mar.^s^iif, 
which  her  lading  had  been  completed  ?  No  fuch  arti- 
fice appears  to  have  been  praftifed.  The  fleet  it  is  true 
appeared  off  the  port;  but,  as  was  obferved  in  the  judg- 
ment on  the  cafe  cited,  that  fleet  might  have  been  fup- 
pofed  to  be  merely  one  of  obfecvation.  It  was  neceffary 
to  announce  this  blockade  by  proclamation,  otherwife 
neutrals  would  not  be  bound  to  obferve  it.  No  noti- 
fication however  takes  place ;  the  prize  continues  to 
complete  her  cargo,  and  on  the  2 1  ft  July  fets  fail  in 
the  face  of  this  fleet  and  in  the  middle  of  the  day. 
Previous  to  her  failing  a  remonftrance  had  been  made 
by  the  neutral  Confuls  to  the  Britijh  Admiral,  in  confe- 
quence  of  his  detaining  fome  veflels  failing  from  that 
port.  The  caufes  of  detention  were  even  then  unknown, 
and  might  have  been  various.  The  mere  knowledge 
of  the  detention  of  thefe  veflels,  if  even  brought 
home  to  the  mafter  of  this  veflel,  would  have  created 
no  obligation  on  his  part.  No  anfwer  is  received  by 
the  Confuls  to  this  remonftrance  ur,til  two  days  after 
the  failing  and  capture  of  this  veflel.  Then  it  for  the 
firft  time  appears  that  it  is  the  intention  of  His  Majefty 
to  maintain  a  rigorous  blockade.  Can  this  bind  or 
affeft  a  party  already  on  the  high  feas  ?  But  to  make 
out  a  cafe  reference  is  made  to  the  entry  in  the  log  of 
the  Paulina^  "  fuppofed  to  be  the  blockading  fqua- 
^  dron ;"  this  vague  opinion  of  the  writer  is  as  inef- 
fedual  to  prove  their  cafe  as  the  furmife  of  the  clerk 
of  the  Colojfusj  who  prefumes  that  it  was  believed  in 
Cadiz  a  regular  blockade  Mad  commenced.  The 
doubts  exifling  in  the  mind  of  the  Court  in  the  cafe  of 
the  Hoffnimg  are  by  no  meant  cleared  up  in  the  prefent. 

S4  It 
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Th»        It  18  barely  known  the  Britijh  fquadron  appeared  off 

•^     ***  ..    the  port  on  a  certain  day.     The  fame  want  of  informa- 

jtf«r.»ith,i8xo.  tion  complained  of  there  exifts  here,  and  no  diflin£don 

unfavourable  to  the  prefent  claim  can  be  drawn  be- 
tween the  two  cafes. 

The  Kin^s  Advocate^  in  reply ^  obferved,  there  was 
a  very  conliderable  difference  in  point  of  information 
between  the  two  cafes.  In  the  cafe  cited  it  was  only 
known  by  the  Court  that  Admiral  Collingwood  appeared 
oflf  the  port  on  a  certain  day.  Here  his  intention  was 
developed,  and  a  great  body  of  evidence  corroborative 
of  fuch  intentions  exhibited.  From  a  lifl  annexed  to 
•  the  communications  which  palfed  between  the  Britijh 
commanders  off  the  port  and  the  governor  pf  Cadix^ 
containing  the  names  of  neutral  iieflels  failing  t9  and 
from  the  port  purfuant  andfubfequent  to  the  infbuftions 
of  the  5th  of  February  J  permitting  a  limited  trade  to 
ports  of  Spairij  it  appears  that  veflels  had  ceafed  ta 
enter  and  fail  as  ufual  from  the  6th  of  June.  Thofe 
which  failed  were  for  the  moflf part  detained,  which  cir- 
cumftance  gave  rife  to  this  correfpondence.  This  docu- 
jnent  was  introduced  by  the  claimant  himfelf  from  the 
j>aper6  in  the  cafe  of  the  Argus ^  and  was  a  ftrong  proof 
of  the  fa&  being  very  generally  known,  fince  no  veiTels 
availed  themli^lves  after  that  period  of  any  alleged 
mifapprehenfion  of  the  admiral's  intention  in  being  off 
that  port. 

Judgment. 
Sir  Wm.  Grant. — From  the  evidence  adduced  m 
this  caufe,  originally  or  fince  invoked,  there  can  be 
no  doubt  that  the  fed  df  the  fleet  having  appeared  off 
the  harbour  muft  have  been  known  on  the  i  oth  of 
June^  and  was  alfo  confidered  to  have  arrived  there 
foi  the  purpofes  of  blockade.    From  this  period  to 

the 
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the  ihipment  of  the  cargo,  which  was  not  completed         tt» 
until  late  in  July^  enough  muft  have  tranfpired  to 


difplay    the    intention    of   that  fquadron.     Various  MQr,%sfh^%iQ. 
veffels  were  warned  off.     Previous  to  that  time,  in 
May  and  the  early  part  of  June^  many  American 

veffels  entered,  as  appears  by  the  lift  introduced 
amongft  the  papers  of  this  caufe.  From  the  6th  of 
June  no  more  veffels  enter  the  port.  This  muft  have  ' 
been  a  matter  of  notoriety  and  muft  have  excited 
attention.  With  regard  to  the  egrefs  from  thofe  ports, 
fome  veffels  failed  fubfequent  to  that  date ;  of  thefe 
part  were  in  ballaft ;  others  perhaps  had  a  right  to 
depart,  as  being  included  within  the  exceptions  of  the 
general  order  in  favour  of  veffels  laden  before  the 
kno\?  ledge  of  the  blockade ;  upon  this  however  we 
are  not  called  upon  now  to  decide ;  and  fome  were 
actually  captured,  brought  in  for  adjudication,  and 
condemned,  of  whom  there  are  now  a  few  on  our  lift* 
The  general  order  did  not  iffue  until  the  23d  of  June ; 
yet  we  can  draw  no  inference  that  the  blockade  was 
not  as  rigoroufly  kept  up  from  the  time  of  the  fqua- 
dron's  firft  appearing  off  the  port ;  namely,  on  the 
eighth  of  the  fame  month,  as  it  was  fubfequent  to  the 
general  order.  We  are  of  opinion  it  was  not  fo  much 
a  blockade  recommenced  as  a  blockade  de  novo :  From 
the  general  notoriety  of  the  circumftances  attending  it 
the  parties  ftiould  have  confidered  it  as  an  a&ual 
blockade  in  full  force  and  effed.  We  therefore  afGrm 
the  fentence  of  the  Court  below,  condemning  the 
property  of  the  fhip  and  cargo  as  lawful  prize  to  the 
captors. 

Sentence. 
Pronounced  againft  the  appeal  and  affirmed  the 
fentence  appealed  from. 
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J4iir.i9th.tti*.      NOSTRA  SIGNORA  de  los  DOLORES, 

Castamer.  Mafter. 

Joint  ctjituie.  A   SPjfNISH  veffel  captured  on  the  1 1  th  November 

t^Ae^^ta^w.  1 805  was  condemned  in  the  Vice- Admiralty  Court 

lityofcWmon  of  Jamaica j  as  prize  to  His  Majefty's  fchooner  P/^^ 

ferted  joint  OD.  ou  the  23d  December  following*     On  the  17th  JanU' 

^em^on,  ary  1 806  an  allegation  was  given  in  that  court  on  be- 

S^cS^.  *^alf  of  His  Majefty*s  brig  Goelan,  pleading  the  tad  of 

ing  with  the  f^^  being  in  fight  at  the  time  of  the  capture.     A  com* 

RCRufitions  of  00  1 

theaaof  miflion  iflued.for  examining  witnefles  on  the  part  of 
^f^^mdhk  the  aftual  and  aflerted  joint  captor,  and  on  rehearing 
^y?^^^^    the  claim  of  the  Gaelan  was  admitted,  from  which 

s^^*^°^UiMi  ^'^^^  ^^  adiual  captor.  Lieutenant  ATDonald^ 
astothefiiaof  appealed. 

fi^^atthetiiM 
efoqitun. 

Si^ed^^  -^^^l^fi^  tie  Re/pondenf. ^The  objeSions  made 

rtjt&td.   to  the  claim  of  the  brig  Goelan  are  firft,  that  the  faft 
of  her  being  m  fight  at  the  time  of  the  capture  is  not 
dearly  proved ;  and  fecondly,  upon  a  point  of  law 
which  is  dedudble  from  the  ad  of  the  45th  Geo.  3* 
intituled,  **  An  aft  for  the  encouragement  of  feamen, 
**  and  for  the  better  and  more  efFeftually  manning  His 
**  Majefty's  navy  during  the  prefent  war,**  dated  the 
a7th  of  June  1805,  which  enafts  in  the  forty-feventh 
feftion,  **  That  no  claim  on  behalf  of  any  aflerted  joint 
••  captor  fhall  be  admitted  before  condemnation,  unle& 
^  fecurity  be  given,  at  the  time  of  entering  the  fame^ 
that  the  party  fhall  contribute  to  the  aftual  captor  his 
proportion  of  all  expence  that  fhall  attend  the  obtain- 
ing the  adjudication,  as  well  in  the  firft  inflance  as 
upon  the  appeal }  and  likewife  his  proportion  of  all 

8  **cofts 


CC 
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•*  cofts  and  damages  that  may  be  awarded  againft  the       The 
"  adual  captor^  on  account  of  the  feizureanddeten-sioNORAdaioi 
**  tion ;  and  after  final  condemnation,  no  allegation,     ^'^*"' 
"  fetting  forth  fuch  aflerted  interefty  fhall  be  admitted,  Mw.%<q^%Loc 
**  imlefs  the  pa^y  fhall  have  previoufly  paid  his  pro« 
^  portion  of  all  fuch  expences  as  fhall  have  attended 
**  the  obtaining  fuch  final  condemnation ;  and  unleis 
**  he  fhall  have  fhewn  fuffident  caufe  to  the  Courts 
**  why  fuch  claim  was  not  afferted  at  or  before  the 
"  return  of  the  monition/* 

On  this  latter  claufe  of  the  feflion  the  objeflion  in 
point  of  law  is  intended  to  be  raifed,  inafmuch  as  the 
requifidons  of  the  flatute  have  not  nor  in  fad  ct)uld 
not  from  particular  circumflances  be  complied  witlu 
Upon  this  part  of  the  cafe  it  is  only  neceffary  to  flate^ 
that  the  proper  place  and  time  for  the  a^al  captor  to 
have  availed  himfelf  of  this  objeftion  would  have  been 
in  the  court  below,  when  the  allegation  of  Captain 
Ayfcougb  as  joint  captor  was  there  filed ;  if  even  then 
he  might  have  availed  himfelf  of  this  ad,  the  fpirit 
of  which,  from  its  title,  appears  not  to  have  in  con- 
templation to  increafe  the  difficuldes  which  joint 
captors  often  labour  imder  from  the  contrivances 
of  interefted  perfons  or  the  unavoidable  accidents  de- 
pendent on  nautical  tranfa£tions.  Many  circiun- 
ftances  infeparable  firom  the  nature  of  a  naval  life, 
where  parties  mufl  neceffarily  be  fubjeft  to  the  com- 
mand of  fuperiors,  whofe  duty  it  often  is  to  prefcribe  to 
particular  officers  a  line  of  duty  or  courfe  of  voyage 
from  which  they  may  not  deviate,  might  render  it 
impofCble  to  comply  in  all  cafes  of  joint  capture  with 
the  provifions  of  this  ad ;  but  the  fame  fpirit  which 
didated  the  ad  would  naturally  induce  a  prize  court 
to  make  an  exception  in  favour  of  a  claim  which  had 

only 
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The        only  be«n  protrafted  or  deferred  beyond  the  ufual 

ftoMORl'ckiaft  ^^^  ^y  ^^^h  unavoidable  circumftancies.  On  the 
Dolores,      queftion  of  fight  therefore  this  cafe  will  mod  probably 

Mmr  Mibagio*  ^  decided.     A  vdriety  of  evidence  is  adduced  in  the 

papers  of  this  caufe  to  prove  and  difprove  the  fad. 
The  depofition  of  the  mafter  of  the  prize,  and  alfo  of 
the  mate,  dates  Amply,  fhe  was  captured  off  Savannah 
La  Mania  in  Jamaica^  by  the  fchooner  Pike^  Lieute- 
,  nant  McDonald  commander,  no  other  veffel  of  war 
being  in  fight  at  the  time  of  the  capture.  The  reafon 
of  this  miflake  will  appear  from  examining  the  evidence 
of  the  other  more  circumftantial  witnefTes.  Of  thofe  for 
the  joint  captor,  Chapman  avers  he  was  prize  mafter  of 
the  CitsTieny  which  failed  under  convoy  of  the  GoeUm 
on  the  day  of  the  capture,  faw  the  Pike  and  two  other 
fchooners  from  one  to  five  o'clock  in  the  afternoon  ; 
the  Pike  when  firft  feen  was  about  four  miles  diftant, 
and  clofe  in  fhore ;  the  Goelan  nearly  four  leagues ; 
the  two  other  fchooners  running  down  before  the 
wind.  At  four  or  five  feveral  guns  were  fired  by  one 
of  the  three  fchooners.  At  this  time  the  Goelan  had 
hoifted  American  colours,  and  he  was  ordered  by 
Captain  Ay/cough  to  do  the  fame,  for  the  purpofe  of 
deceiving  the  Pike^  which  the  captain  told  him  he 
fuppofed  to  be  an  enemy.  The  fchooner  that  fired 
the  guns  hoifted  a  blue  Englijh  enftgn  in  the  afternoon. 
This  evidence  is  corroborated  in  every  particular  by 
the  mate  of  the  Citizen^  who  adds,  that  he  faw  the 
Pike  make  the  capture,  previous  to  which  Captain 
Ajfcough  had  warned  the  Citizen  to  keep  clear  of  the 
Pikey  and  immediately  went  in  purfuit  of  her.  A 
failpr  on  board  the*  prize  depofes,  he  faw  at  the  time 
of  the  capture  a  brig  which  he  believes  to  be  the 
Goelan,  about  two  leagues  to  leeward ;  there  was  a 
jQiip  to  windward,  and  the  fchooner  Pike  between 

both; 
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both ;  the  (hip  Handing  in  ihore/  the  brig  and  other        nur 

fdiooner  (landing  off.    The  brig's  intention,  he  thinks  si^moea  dm  lor 

by  her  manoeuvres,  was  to  cut  off  the  fchooner,  and     ^''*^**** 

the  commander  of  the  Pikcy  after  boarding  the  prize,  Mmr.%^^%11^ 

laid  in  broken  Spanijb  tlie  brig  was  a  companion  dP 

his.    In  this  ftatement  he  is  borne  out  by  the  .evidence 

of  two  other  Spanijb  failors,  who  add,  that  in  an  hour 

and  halTs  failing  they  muft  have  been  alongfide  the 

brig,  and  have  been  captured  by  her  thinking  her  to 

be  an  American.    The  Pike's  commander  faid,  on 

taking  poffeflion  of  the  prize,  had  (he  efcaped  him 

(he  jnuft  have  been  captured  by  the  brig  to  leeward  his 

companion.    The  other  witneffes  for  the  a£lual  captor, 

four  in  number,  and  all  iailors  on  board  the  prize^ 

principally  confine  their  evidence  as  to  the  drcum- 

ftance  of  the  Pike's  bearing  a  red  enftgn  at  her  main 

peak^  and  aver  they  were  only  apprehopiive  of  the 

Pike's  capturing  them;  one  however  admits  there 

were  apprehenfions  entertained  of  the  fhip  to  wind* 

ward.     Upon  the  pofitive  evidence,  therefore,  of  five 

witneffes  examined  in  behalf  of  the  joint  captor,  and 

the  admiiEons  of  the  evidence  on  the  oppoiite  fide, 

there  can  be  little  doubt  the  brig  alluded  to  was  the 

Coelany  and  in  light  at  the  time  of  capture,  and  hence 

entitled  to  fhare. 

CarTj  fame  Jide,^  Vas  requefted  by  the  Court  to 
referve  his  obfervations  for  the  reply. 

Adams  and  Stephen  for  the  Appellant. — In  appearing 
for  the  adual  captor,  we  muft  in  point  of  law,  derive 
confiderable  advantage  from  that  fituation.  If  our 
witneffes  were  merely  negative,  as  has  been  ftated,  it 
would  only  be  then  that  fort  ^f  evidence  which  the 
nature  of  oxu*  cafe  will  generally  admit  o£     We  are 

7  not 
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TO  not  bound  to  eftablifh  a  cafe ;  this  is  the  duty  of  die 
fcoRoiI'deiai  coun  el  for  the  afferted  joint  captor ;  it  remains  for  xA 
^'•^****  to  difprove  it  if  eftablifhed ;  if  not,  it  fells  by  its  own 
jftr4i9iM8zo>  infufficiency  to  the  ground.  The  onus  probandi  altoge- 
ther lies  on  the  claimant.  It  does  not  fignify  whether 
his  claim  is  rebutted  by  direft  or  negative  evidence.  The* 
ftrength  of  the  adual  captor's  cafe  is  drawn  from  the 
weaknefs  of  the  others ;  and  if  the  refpondent  do  not  * 
prove  that  the  fight  was  evident  and  certain,  there  is  an 
end  of  his  cafe  altogether.  It  was  prefumed  that  in 
the  aft  of  parliament  quoted  there  was  a  fubftantive 
ground  for  excluding  the  refpondent  from  availing 
himfelf  of  even  a  much  ftrohger  cafe  than  that  now 
before  the  Court.  But  upon  this  part  of  our  cafe  the 
Court  being  of  a  different  opinion,  it  becomes  necef- 
fary  to  compare  the  conflifting  evidence  adduced  by 
the  parties,  and  decide  upon  the  queftion  of  feft.  In 
examining  the  evidence  as  to  the  faft,  a  difclofure 
takes  place  from  the  pofitive  teftimony  of  all  who  pre- 
tend to  fee  the  brig  at  the  time  of  the  chaee,  whicli 
gives  rife  to  another  queftion  in  point  of  law ;  for  tlu$ 
veffel,  all  fay,  had  American  colours  flying  at  the  time, 
and  was  taken  by  thefe  witneffes  on  board  the  prize 
for  an  American  veffel.  No  intimidation  therefore  wad 
given  to  the  foe.  Can  therefore  the  claimant  avsol 
himfelf  of  the  fed  of  fight,  if  even  eftablifhed,  when 
he  appears  not  to  have  contributed  that  afGftanc^  to 
the  adual  captor  which  forms  one  ftrlking  feature  in 
the  principle  of  law  refpefling  fight,  upon  which  a 
joint  captor  is  entitled  to  (hare  ?  Leaving  therefore 
this  queftion  to  the  determination  of  the  Court,  upon 
the  fe£k  of  fight  it  is  obvious  that  the  counfel  have 
rather  endeavoured  to  reafon  inferentially  that  th^ 
Coelan  mufl  have  been  the  brig  mentioned,  and  muft 

have 
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have  been  in  fight  from  her  fituadon,  than  proved  bf  Tht 
pofitive  evidence  that  (he  a6htallj  was  fo.  Scaretymade  sioKoiiI^e  k* 
of  the  Citizen^  admits  his  diftance  firom  the  Goelan  was  Po''0»«»* 
twelve  miles,  yet  fpeaks  of  having  been  warned  by  her  Mr.*9^8Mi 
to  avoid  the  fchooner  which  proved  to  be  the  Pike^^Yi\dk 
▼eflfel  at  the  time  had,  he  erroneoufly  dates,  a  blue  flag 
flying  during  the  chace.  Is  it  poffible  a  communica* 
don  of  the  danger  which  Captain  Ajfcwgb  apprehended 
from  the  Pikers  being  fo  near  the  Citizen^  could  take 
place  at  the  diftance  of  fo  many  miles  i  Would  it  have 
been  confiftent  with  his  duty,  having  then  the  charge  of 
the  trade,  to  permit  an  enemy  to  chafe  a  veffel  in  fight, 
and  yet  continue  a  diftant  courfe,  leaving  the  Citizen  in 
a  fituation  of  very  great  peril  ?  Captain  Ayf cough j  in  his 
anfwers  to  the  allegation  of  Lieutenant  M* Donald^  fays 
the  very  reverfe ;  ftating,  he  faw  the  capture  made, 
but  was  not  then  certain  whether  the  captor  was  the 
Pike  or  His  Majefty's  fchooner  Barracanta^  both  thefe 
fchooners  being  fo  very  like  as  not  to  be .  diftinguifli* 
able  at  any  diftance.  The  four  failors  on  board  the 
prize  fay  the  Pike^^  flag  was  red.  In  each  part  of  his 
teftimony  Scores  is  difcredited  by  pofitive  evidence  or 
the  impoffibility  of  the  occurrence  to  which  he  pofi- 
rively  fwears.  All  the  witnefles  who  fpeak  of  the 
Pik^s  bearing  fay,  the  capture  was  made  clofe  in 
fliore,  and  to  the  eaftward  of  a  high  point  of  land, 
proje£dng  into  the  fea  a  confiderable  diftance,  called 
Pedro  Bluffs  over  which  no  veffel  on  one  fide  could 
fee  a  veffel  on  the  other.  The  courfe  of  the  Goelan 
^iwis  to  the  weftward  of  this  point,  for  to  leeward. 
TJnder  thefe  circumftances  it  is  too  much  to  infer, 
1>ecaufe  the  Goelan  was  within  feeing  diftance,  that 
Ihe  therefore  had  fight ;  for  the  intervention  of  this 
or  diffeient  other  head  lands  which  are  upon  that. 

coaft 
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TiM         cctiH  would  have  prevented  ihips  purfuing  fuch  di£- 

tioMoftA  de  lot  ferent  courfes  from  having  any  fight  whatever  of  each 

^^*"'     other,  and  the  probability  is,  that  the  nearer  fuch 

jfeAfKh«i8xa  veflels  were,  the-  lefs  chance  there  would  be  of  their 

obtaining  a  mutual  view.  By  referring  to  the  chart 
it  muft  be  admitted  that  veflels  fimilarly  fituated  as  the 
Pike  and  Goelan  are  defcribed  at  the  time  of  capture, 
could  not  have  been  in  fight  of  each  other,  but  were 
intercepted  by  the  intervention  of  the  head-land  at  the 
commencement  even  of  the  chacc.  Here  it  is  necef- 
fiiry  to  obferve  upon  the  manner  in  which  this  claim 
came  to  be  interpofed,  which  is  not  a  little  extraor« 
dinary.  The  capture  was  made  on  the  1 1  th  November* 
The  24th  the  refpondent  arrived  in  Blue  Fields  bay,- 
where  he  continued  three  days;  but,  as  hd  (lates, 
employed  fo  adively  in  watering  and  refitting,  that 
notwithftanding  his  alleged  knowledge  of  the  capture, 
and  having  an  interefi:  in  her  condemnation,  he  could 
not  fpare  time  enough  to  fend  in  his  claim,  though 
within  a  (hort  ^iflance  of  Kingston.  He  was  then 
ignorant  which  of  the  fchooners  had  made  the  cap- 
ture, but  being  foon  after  acquainted  through  the 
newfpapers,  that  it  was  the  Pike  had  captured  the  prize, 
and  falling  in  with  her  on  the  6th  December^  he  went 
on  board  her  to  afcertain  from  the  appellant  whe- 
ther he  would  admit  his  claim,  alleging  his  having 
been  in  fight  at  the  time,  which  b^g  denied,  he 
requefled  to  infped:  the  Pikers  log,  to  fee  whether  any 
entry  had  been  made  that  day  of  the  Goelan  being  in 
fight.  The  allegation  of  the  appellant  more  fully 
details  .the  tranfa£tion,  adding,  that  when  no  fuch 
entry  was  found  in  the  log,  the  refpondent  interro*  ' 
gated  feveral  of  the  Pikers  crew  refpeding  the  appear- 
ance of  the  Goelan  during  the  chace>  which  they  feve- 

raUy 
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rally  clenied.'    The  appellant  reqiiefted  leave  to  go      ^'^^^^ 
f  with  him  on  board  the  Goelan  and  examine  his  logs,  sicNORAdcioi 
which  was  done,  and  no  entry  appeared  of  any  guns  ';^ 

having  been  fired  by  any  fhip  in  fight   that   day,  Mar^f^%i9» 
(althoflgh  fix  had  been  fired  for  the  purpofe  of  bring- ' 
mg  the  prize  to,)  nor  was  there  any  entry  i  efpeding 
the  captm*e  in  queflion  in  the  log  of  the  Goelan.     In 
Examining  the  log  of  the  Pike  the  refpondent  difplays 
a  confidence  in  the  regularity  and  precifion  of  the  evi- 
ditece  which  he  might  extradt  from  it ;  the  deficiency 
of  fiich  evidence  is  therefore  to  be  taken  moft  deci- 
fivfely  againft  him,  and' as  the  cafe  for  tKe  afferted  joint* 
captor  is  incomplete,  the  appellant  is  folely  entitled  to 
the  prize  in  queftion; 

CatTf  in  re^lyy  objeded,  that  the  allegation  of 
the  appellant  had  been  adduced  as  proof  generally, 
whereas  in  the  fof  mer  adjudication  two  articles  only, 
olit.  of  feverat,  had  been  admitted,  and  that  for  tho 
pHrp^e  of  obtaining  the  anfwers  of  the  refpondent 
t)^eto*  Thefe  referred  merely  to  his  being  at 
sulc&or.  in  Blu^  Fields  bay,  and  having  made  en- 
quiries oii  board  the  Pike.  Taking  even  the  log  as 
evidence,  it  did  not  appear  that  the  jB/z^- intervened 
between  thefe  veiTek.  Not  one  of  the  appellant's 
witnefles  fay,  that  any  interruption  was  occafioned  by 
die  intervention  of  this  head-land,  though  the  whole 
of  this  cafe  feemed  to  reft  upon  that  &d's  being  eila* 
blifhed.  The  wimefles  on  board  the  Citizen  fpoke 
decidedly  as  to  thefe  different  veifel^  being  all  feen  by 
her  and  within  feeing  diftance  of  each  other.  The 
Spanijb  fisdlors  on  board  the  prize  mentioned  a  brig  in 
fight.  Thefe  being  difinterefted  perfons,  inuch  reliance 
plight  be  repofed  upon  thdr  teftimpny }  fuch  at  leail  was 

VQuh  T  the; 
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The         the  ufual  pra£tice  of  prize  courts.    And  from  the  hodf 

SioNoiiA  He  lot  of  evidence  before  the  Court,  he  confidered  his  party 

^''^*"'      could  have  no  hefitation  in  refting  the  whole  ftrength 

jifdip/sfthpSio.  of  his  cafe  on  the  Goelan's  being  the  brig  fo  repeatedly 

alluded  to  by  moft  of  the  witnefles  on  either  fide. 

jfuDGMENT, 

The  Court  pronounced  for  the  appeal,  declared 
that  the  refpondent  had  failed  in  fubflantiating  his 
claim  as  joint  captor,  and  condemned  the  veflel  a» 
prize  to  the  Pike ;  but  direfted  the  refpondent's 
pences  in  both  courts  to  be  paid  out  of  the  proceedSr 


Uavi^tti6.  FATAPSCO,  !Iall  Mafltf. 

u^he'fcS^  ^HIS  was  a  leading  cafe  of  feveral  American  veffefa 
roenti  of  the  uu  engaged  in  the  fame  trade.    The  Fatapfco  faildl 

that  of  Butama  fiom  Baltimore  tcf  Batavia  in  the  ifland  of  Javeii 
ct^pm6  of  ^here  fhe  procured  a  cargo  of  fugar,  ^rack,  candy^ 
S^^S^^e*  and  rattans,  with  which  fhe  cleared  6ut  for  JSo/* 
fcttiemtnu  on  fimore^  intending  to  touch  at  the  Ule  of  France  for 
their  being  of  i  refteOiments.  On  the  part  of  the  captors  it  was  argued, 
^ure,  iSi  re  in  that  ffom  the  nature  of  the  return  cargo,  which  was 
B^^rliwcwnot  peculiarly  adapted  for  the  Ifle  of  France^  and  from 
permitted  to  Other  circumfUmces  difclofed  in  evidence,  her  adual 
pronounced  to  be  deflinution  was  for  that  ifland,  where  it  was  intended 
^[^^^T^  ^  to  difpofe  of  this  cargo,  and  confequently  the  averted 


ftorcd,fhcpro.    defUnation  was  falfe.     A  queflion  necfeflarily  arofe 

pcrty  appearing  ^  ^  J 

to  K  icng  as  (D  the  legality  of  a  neutral  trade  to  aftd  from  thefis 
cdtninbcth  ports^  and  the  national  charader  of  the  fettlements  of 
Si'^Tuc^rt "  Batavia  and  tlie  Ifle  of  France^  which  fcvms  thfc  pritt- 
^ng  iiKiUr    ^pjj  paj^  gf  ii^e  fuhfequent  argument. 

.  Tbt 
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^  Kir^s  Advocate  for  the  C^tor.-^The  nature  th$ 
tof  the  trade  in  which  this  yeffel  was  engaged  at  the  ^^^'*^*^ 
lime  of  the  capture  is  highly  obje&ionable,  inaimuch  ii%z^tlx». 
as  the  primary  objeft  of  the  neutral  appears  to  hare 
been  to  alfift  the  trade  of  a  Dutch  fettlemeiit  by  e» 
porting  from  thence  its  ftaple  commodities ;  its  fecon* 
dary,  the  importation  of  thefe  commodities  ihto  a 
colony  of  the  enemy*  The  fa£ts  of  the  cafe  are  ftrong, 
and  require  little  comments  The  Patapfeo  failed  under 
Anmrkan  colours  frdm  Baliimore  with  iron,  provifions^ 
and  dry  goods,  for  Batdvid  in  the  ifland  of  Java^ 
from  wheiice  fhe  took  in  return  arrack,  fugar,  fiigar 
candy,  and  rattans,  with  19,700  Spanijh  dollars,  with 
Whiclif  the  veflel  was  proceeding  nominally  for  Baltic 
iroitey  but  in  hSi  for  the  Ifle  of  France^  and  was  cap*> 
tured  in  the  attenlpt  to  enter  that  ifland  about  foiir 
leagues  diftantlfirom  the  port  on  the  ifl  of  Augu/i 
1805.  Proceedings  were  inftituted  againil  the  vejBTel 
in  the  vice-admindty  court  at  Golumbo  in  Ceylon^  where 
ihe  was  condemned  ai5  carrying  on  an  illicit  trade  be« 
tt^een  Batuvia^  a  colony  of  the  Batavian  goverhment^ 
rad  the  Ifle  oi  France^  a  colony  of  the  French  govern- 
ment in  alliance  with  the  Batavian  government  {a)^ 

la 


« *•■  III*    II  ■    •   ■       ■      i.ii»    ■  ■»■ 


{a)  Eztraft  front  the  printed  cAfe  of  the  refpondehtd. 

-  •  *  * 

^  The  learned  Judge  of  the  tourt  below,  in  delivering  his  fel|« 
fence*  obfenred  (among other  things)  as  follows: 

^  Conlidering  that  the  reafons  which  the  captured  give  for 
deviating  into  the  Ifle  of  France  cannot  be  the  true  ones ;  that  thft 
ezcole  fet  up  by  them  is  theexcufe  which  tw^  American  fliip 
that  ought  not  to  go  into  the  Ifle  of  France  makes  for  devia^g 
into  that  ifland,  if  detained  by  His  Majefty's  cruizers ;  and  that 
I  am  bound  to  confider,  with  the  greateft  cautiouy  all  excufes  of 
lUl  btXf,  whi^are  made  by  a  neutral  after  being  caught  in  tht 


xjz  CASES  Determined  in  the 

TU        In  the  depofitions  of  the  witnefles  on  board  the  prize 
•  various  inconiiitencies  are  ducoverable,  which  in  them- 


Mg^i^iZio.  felyes  are  calculated  to  excite  fufpicions  of  illegal  inten- 
tion 


tcry  ad  of  deviating  into  an  enemy's  port,  I  can  have  KtUe  hefita^ 

tion  in  coining  to  the  conchifiony  that  the  excufe  made  by  the 

j/merican,  for  going  into  the  Ifle  of  France^  is  a  mere  pretexts 

The  circuroftance  of  this  fhip  being  found  going  into  the  Iflc  of 

fr^mfCf  although  every  paper  on  board  of  her  pointed  tQ  B^bm^rt 

eidy  a  the  erafiire  of  the  entry  about  the  pafTemger  for  the  Ifle  of 

france^  although  he  was  on  board  at  the  time  (he  was  detained  > 

a&'d  the  erafure  of  the  entry  which  had  been  originally  made  in  the 

Uig-bb«k  of  a  deftinatioA  to  the  Ifle  of  Frante^  although  it  is  evi« 

dent  it  had  always  been  hef  ihtention  to  go  to  the  Ifie  of  Framce^ 

Ig^  nie  to  infer  that  the  captain  thought  it  nectary  to  conceal 

Us^tention  of  going  into  that  port,  kaowiog  that,  the  purpolb 

fpr  which  he  was  going  in  was  not  a  lawful  one.  in  time  of  war  | 

that  purpofe,  I  think,  is  fuf&ciently  explained  by  the  nature  of  the 

c^go,  which  confifis  of  rottans,  arrack,  loaffugar,  fugar  caoidyy 

aod  19,700  Spamjh  dollars,  all  articles  which  are  declared  by  per«r 

fgns  converfant  in  trade  to  be  very  weU.fiQted  for  the  market  of 

the  Ifle  oi  France^  though  by  na  means,  to  that  of  jinurlat^  aa 

appears  by  the  infbiiAion  of  the  owner  of  the  fhip  >  it  feems  there- 

f6re  to  me  the  natural  concluiioD  to  be  drawn,  that  the  captain  of 

this  (hip,  having  failed  in  procuring  at  Bata^la  a  cargo  fit  for  the 

4fterlcan  market,  had  taken  on  board  at  Batavia  one  fit  for  that 

of  the  Ifle  of  France^  intending  to  fell  it  there,  and  there  again  t» 

pmFchafe,  with  proceeds  arifing  from  the  fale  of  it,  and  with  the 

Spani/b  dollars  which  he  had  on  board,  fuch  produce  of  the  Ifle  of 

France  as  would  make  a  fuitable  cargo  for  Amenca,     Upon  thefe 

gfbunds,  therefore,  I  come  to  the  conclufion,  that  the  captain  was 

proceeding  from  Batavia  to  the  Ifle  of  France  with  a  cargo,^  the 

produce  of  the  former  place,  for  the  purpofe  of  felling  it  at  the 

latter  place,  and  there  purchafing  a  cargo,  the  produce  of  die  ' 

Ifle  of  France^  adapted  to  the  American  market,  whidil  coiw 

ceive  to  be  carrying  on  a  trade  between  the  colony  of  one  enemjr 

and  that  of  another  enemy^  which  leads  me  to  the  third  head  I^-Ie 

fuch  a  trade  contrary  to  the  general  law  of  natioas  i 

ft^JOougk 
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don  on  the  part  of  the  mailer,  and  iiraudulent  concea!-        Tbt 

ment  ia  the  correfpondence  between  him  and  the      atapsco. 

owner,  refpefting  the  adhial  deftination  of  this  veffel  Mayi^\iZio. 

on  the  return  voyage.     The  mafter  fwears  the  flifip*s 

courfe  was  at  all  times  diredled  to  Baltimore^  for  whidb 

port  fhe  cleared  out  on  the  loth  July^  until  the  17th 

or  1 8  th  of  the  fame  month,  when  finding  the  fli^ 

was  leaky,  in  bad  weather,  feveral  of  the  fhip's  cottii 

pany  in  a  fickly  ftate,  and  apprehending  he  ihould  be 

in  want  of  water  and  provifions  to  profecute  his  voyage^ 

•he  determined  to  go  to  the  Ifle  of  France.     After.tiiis 

determination  he  continued  to  fteer  without  devistdoa 

for  that  ifland  until  the  moment  of  capture. 

The  outward  cargo  was  configned  to  the  mafter,  as 
appears  by  invoice;  and  both  outward  and  return 
cargo  are  defcribed  as  the  property  of  an  America^ 
merchant.  The  mafter  ftates  there  was  no  paflehger 
on  board  the  fhip.  There  are,  however,  two  entries 
in  the  log  of  this  veffel  which  difprove  the  teftimon^ 
of  the  mafter  refpeding  this  fad,  and  alfo  his  alleged 
intention  to  return  to  Baltimore.  The  firft  x)f  thefe 
entries  is,  *'  Mr.  Ch.  F.  Lepontouin  came  on  board  for 


^  Although  mj  predecefToTy  Sir  Edmund  Carrtngton,  has  already 
declared  it,  in  the  cafe  of  the  Penman^  to  be  his  opinion^  that  fucli 
a  trade  is  contrary  to  the  rule  laid  down  by  the  general  law  of 
iiatioos,  I  fhall  neverthelefs  feel  it  to  be  my  duty  to  confider  thii 
point  a  little  more  in  detail  than  he  did,  for  the  purpofe  of  bringing 
before  the  Lords  of  appeal,  in  the  event  of  my  judgment  in  thai 
cafe  being  appealed  from,  the  various  documents  which  are  iiece£* 
fiiiy  to  enable  their  Lordfhips  to  form  a  conclufive  opinion  on  the 
mdft  important  queilion  of  prize  law  that  has  ever  been  agitate! 
in  the  Eqft  Indies,  "    '* 

**  In  order  to  ena\>le  me  to  decide  this  qoeftion,  I  fliall  confider 
fepirately  all  the  Dutch  and  all  the  French  colonial  regulations  m 
this  fubjedi  wbich  are  applicable  to  Batavia  and  to  the  Ifle  of 

T3  ««  his 
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Th9        <<  his  paffa^e  to  the  Ifle  of  France^^    The  fecond  tp« 
-  pears  to  have  J)een  made  after  the  (hip  had  left  the 

i»f<yi9tim8ia  road  of  Batavia  aAd  proceeded  to  fea  \  *'  Ship  Patapfc§ 

^  from  Batavia  towards  the  Ifle  of  France*^*  Thefe 
three  laft  words  have  been  attempted  to  be  erafed,  the 
p^  has  been  thrice  drawn  through  them,^  and  the 
word  **  Baltimore^'  inferted  beneath  them.  Two  fuch 
entries  as  thefe  are  tolerably  ftrong  proof  that  the  orL 
ginal  intention  of  the  mafter,  previous  to  fettSng  fail 
from  Batavia  J  was  for  the  Ifle  of  France^  and  by  the 
clfunfy  contrivance  of  fubflituting  one  deflinadon  for 
another  after  he  had  commenced  the  voyage^  ^^we  may 
fidrly  infer  he  was  aware  the  avowal  of  his  intended 
voyage  to  the  French  colony  would  be  attended  with 
danger,  and  that  fuch  a  trade  was  illegal.  There  m 
therefore  upon  the  fa£ts  of  this  cafe  fiiflicient  to  induce 
the  Court  to  pronounce  a  fentence  confirming  the  con- 
demnation of  this  veiTel,  independent  altogether  of 
the  queflion  of  the  defcription  or  national  and  relative 
ch^rader  of  the  ports  between  which  this  trade  was 
att^npted  to  be  carried  on.  For,  in  the  caSe$  of  the 
Fenman(a)j  and  Amfterdam  Packet  (b\  where  the 
nature  of  the  trade  was  nearly  the  fame,  without  any 
reference  to  the  national  chara£ler  of  thefe  ports,  your 
Lordfliips  lately  decided  upon  the  fraudulent  circum- 
ftances  and  the  wapt  of  integrity  difclofed  m  the  fhip's^ 
papers^  and  examinations,  and  proceeded  to  condemna* 
tion  upon  that  ground  alone.  The  fame  concealmentji 
equivocation,  fraud,  and  infmcerity,  charafterife  tfa^ 
prefent  cafe,  and  mi|ft  thereft)re  lead  to  a  fimilac' 
itdjudication« 

Upon  the  national  charadler  or  relation  in  which  the 
|>orts  of  Batavia  and  the  Ifle  oi  France  may  be  fuppofed 
(oftand  to  therefpe^ve  flates  of  which  they  may  be 


{a)  t.enman^ 

/fb.20y  1809. 

(6)  jimjterdam 
Packet,  Snuih^ 
Lords,  Nov, 
X3,  xto7. 
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confidered  a  part,  this  Court  has  never  yet  come  to         Tkt 
any  decifion ;  when  the  queftion  might  be  confidered       ^^^ 
to  be  in  fome  tieafure  before  the  Court,  by  the  argu-  iMayifch,i8i«; 
ments  of  counfel,  in  a  late  inftance,  your  Lordfhips 
were  notwithftanding  fatisfied  with  an  inveftigation  of 
ladls,  and  founded  your  decifion  upon  thofe  fads. 
Indeed  it  appears  to  be  admitted  by  all^  that  the  nature 
of  thefe  fettlements  has  never  yet  been  afcertained  by 
any  judicial   determinadons  upon  the  fubje£t  in  the 
various  courts  of  j  udicature  eftabliflied  in  this  country 
Tor  the  inveftigation  of  civil  or  national  rights.     In  the 
abfence  of  all  authority,  therefore,  the  moft  cautious 
refervation  upon  this  fubjed  has   diftinguifhed  the 
Ce\irt  and  Counfel  wherever  the  queftion  of  national 
•harader  might  by  poflibility  have  been  raifed.     In  an 
enquiry  of  fuch  ferious  importance  to  the  mercantile 
world  in  general,  it  will  be  the  duty  of  the  Court  to 
examine  with  more  than  ordinary  ftridnefs  into  the 
nature  of  the  connexion  fubfifting  between  thefe  fettle* 
ments  and  the  European  powers  to  whofe  dominion 
they  are  fubjed,  and  into  the  hiftory  of  their  primary 
eftablifhment  and  fubfequent  advancement  as  finBt 
.and  clofe  fettlements  fubjed  to  colonial  reftridions  in 
trade,  and  regulated  by  an  exclufive  fyftem  of  policy 
with  refpeft  to  other  nations.     How  far  the  neceflities 
of  war  may  have  conftrained  thefe  places  to  relax  that 
fyftem  on  their  own  account  will  be  perfe£Uy  immate- 
rial in  the  prefent  enquiry.     And  it  will  therefore  be 
attended  with  leaft  inconvenience  to  confider  thefe 
ports  as  in  the  fituation  in  which  they  were  in  the  year      ^ 
1793,  or  at  the  commencement  of  the,  prefent  wan 
A  very  concife  view  of  the  laws  enaded  by  France 
•with  reference  to  the  Ifle  of  France  will  be  fuiBdent  to 
eftablifli  the  pofition  advanced.    In  the  year  1654 
during  the  reign  of  Louis  the  XlVth  the  ifla&d  was 

T4  takea 
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Thf         taken  pofleflion  of  by  ^  fmall  colony  from  the  Trench 
AT^rscow     fettlements  of  Madagafcar^  of  which  M,  Falcourt  was 


iWojfiythjxSxt.  then  governor.     The  general  charafter  given  lo  this 

eftablifhment  fubfequently  was  that  of  a  clofe  and 
colonial  nature.  The  charter  granted  to  the  French 
company  trading  to  th^  Eaft,  exclufively  veiled  in  that 
company  the  trade  thither,  and  made  it  penal  in  others 
to  trade  beyond  the  Cape  of  Good  Hope.  And  it  is 
ftated  by  political  authorities  of  diftinftion,  and  amongft 
others  Mr.  Peuchet^  a  member  of  the  Injl'ttuie^  for 
the  information  of  the  French  government,^  that  thefe 
regulations  had  been  feleflied  ^nd  taken  from  a  fimilar 
charter  granted  to  the  Englijh  company  trading  to  thj5 
Eaft :  A  circumftance  which  will  fufficiently  illuftrate 
the  neceflarily  reftrifted  nature  of  its  commerce.  Af- 
fairs continued  in  this  ftate  until  the  year  1769,  wheu 
XhtFrench  company  was  diflblved,and  that  trade  throA^ra 
open.  The  ifland  was  ceded  to  the  French  crown,  andi 
had  been  in  the  year  1764  refumed  by  an  arret  of  the 
French  government,  wh^ch  is  mentioned  in  the  hiftory 
of  the  regulations  of  the  Ifle  of  France*  It  thus  expe* 
rienced  a  change  no  doubt  in  fome  refpefts,  but  there 
is  no  reafon  aflor ied  to  infer  this  fettlement  was  from 
that  period  of  time  excluded  from  the  general  regulation 
as  appiieJ  to  their  other  Indian  poffeflions;  but  it  appears 
^  to  have  always  contipued  as  a  colony  fubjeft  to  peculiar 

r^rift'ons  in  its  trade.  In  the  year  1787  we  find  it  af» 
ferted  by  fome  writers  that  Port  Louis y  a  particular  port 
.in  that  iil:ind,  is  made  a  free  port.  And  it  is  mentioned 
in  a  work  of  Mr.  Arnold  in  1791,  that  the  Ifle  of  France 
•  was  then  a  free  port  to  all  European  (hips  trading  to 
the  Eajl  Indies^  In  thus  tracing  the  hiftory  of  its  con- 
nexion with  the  mother  country,  it  muft  be  apparent 
that  nothing  has  been  fupprefled  either  in  the  way  of 
fa6t  ox  authority,  which  can  throw  any  light  upon  the 

matter 
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matter  under  inveftigation^  however  unfavourably  evea 
fome  of  thefe  may  be  confidered  to  bear  upon  the 
pofition  contended  for  on  behalf  of  the  captors.  What  ^oyx^UmSMk 
degree  of  credit  fuch  authorities  deferve  will  be  a  fub- 
je<5  for  the  confideration  of  the  Court.  Thefe  laft 
mentioned  paffages  alone  feem  to  be  the  foundation  of 
riie  contrary  pofition,  that  thelfle  of  France  hasTieen  for 
ji  confiderable  time  a  free  port.  Upon  authorities  of 
^his  defcription  it  would  be  indeed  too  much  to  concede 
that  a  total  change  had  taken  place  in  the  original  con* 
ftitution  and  frame  of  this  fettlement,  efpecially  as  we 
may  colleft  from  a  manifefto  or  declaration  by  the' 
JIariona]  Convention  of  France^  publiflied  not  very 
many  years  fince,  evidently  with  reference  to  this  in 
common  with  other  colonial  eftablifliments  of  France^ 
that  it  was  never  in  the  contemplation  of  the  French 
goveimment  to  open  the  trade  to  thefe  places  to  fhipt 
or  fubjeds  of  other  dates.  Every  interference  on  the 
part  of  other  nations  in  the  trade  between  the  colonies 
{Old  poiTeflfions  of  France  and  the  mother  country  i$ 
interdi&ed  under  pain  of  confifcation  of  property,  and 
the  fevereft  penalties  and  forfeitures.  This  &mous 
French  navigation  aft  (joi)  of  the  2  tft  of  September  1793 

waf 


[a)  l^w  containing  navigation  a6^  of  the  twenty-firft  of  Stftemler^ 
one  thoafand  feven  hi;ndred  and  ninety-three. 

The  National  Conventionj  aft^x  having  heard  the  repdtt  of  the 
^onupittee  of  Public  Safety,  decrees. 

Article  I. — The  treaties  of  navigation  ^d  commerce  fubfifting 
between  France  and  the  powers  with  which  (he  is  at  peace  fhall  be 
executed  according  to  their  form  aqd  tenor,  without  any  change 
being  made  therein  by  the  prefent  decree* 

II. — After  the  firft  of  January  ooetlv>ufan^  feven  hundred  and 
imiety-four,  no  vefTel  (hall  be  reputed  French^  uq^  have  a^y  right 
It  the  privUegei  of  Frciifb  yelFe^  if  (he  l^as  ^t  beea  built  ii| 

W 
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tW    .    was  pafTed  at  the  time  when  it  was  moil  natural  to 
«   fuppofe  that  if  any  liberality  of  principle  or  of  politics 


^tkifiS^fiZio,  in  refped  of  other  dates,  could  have  been  avowed  con- 

fiftently  vith  the  national  intereft,   there  were  the 

ftrongeft 


Frmui  or  in  the  colonics  or  other  pofleflions  of  France ^  or  declared 
good  prize  taken  from  the  enemy,  or  confifcated  for  conlravenp 
don  of  the  laws  of  the  republic,  if  (he  does  not  entirely  belong  to 
Frtnchme»%  and  if  the  officers  and  three-fourths  of  the  crew  are  not 
French. 

IIL— No  foreign  commodities,  productions,  or  merchandize^ 
fliall  be  imported  into  France  from  the  colonies  and  pofl'eflions  of 
France^  unlefs  direft  by  French  vefiels,  or  belonging  to  ihe  inha^ 
bitants  of  the  couxitry,  of  tlie  growth,  produce,  or  manufafture, 
or  of  the  ofual  ports  of  fale  and  firil  exportation,  the  officers  and 
three-fourths  of  the  foreign  crews  being  of  the  country  whereof 
the  veffd  wears  the  flag,  the  whole  under  pain  of  coniifcation  of 
the  (hips  and  cargo,  and  forfeiture  of  tliree  thoufand  livres  ia 
SoRdof  and  per(bnal  imprifonment  on  the  part  of  the  owners, 
€onfigneeS|  and  agents  of  the  (hipa  and  cargo,  captain,  and 
lieutenant. 

IV. — It  (hall  not  be  competent  to  foreign  veflels  to  tranfport 
from  one  French  port  to  another  French  port  any  conunodities, 
produdions,  or  merchandize,  of  the  growth,  produce,  or  manu* 
fecture  of  France^  or  of  the  colonies  or  pofTeffions  of  France^  under 
the  penalties  contained  in  Article  III. 

v.— The  tariff  of  the  national  cuftoms  (hall  be  redrawn  and 
com1)ined  with  the  navigation  act  and  the  decree  aboU(hing  thf 
cuftoms  between  France  and  the  colonies. 

VI. — The  prefent  decree  (hall  be  forthwith  folemnly  promnl* 
gated  in«ll  the  commercial  ports  and  towns  of  the  republic,  and 
notified  by  the  minider  for  foreign  affairs  to  the  powers  with  vhidi 
the  Frctuh  nation  is  at  peace. 


Foho  150,  §  13.  -r 

Lav  containing  provifions  relative  to  the  act  of  navigatioii* 

27th  Femdemairef  Year  II. 
The  National  Convention,  after  having  heard  the  report  of  iti 
Commiffioners  of  the  Cuftoms,  decrees  as  follows : 

Arti^ 
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ftrongeft  reaf<Nis  to  induce  fuch  an  avowal.    But  at       tiw 
this  very  moment,  it  is  remarkable,  the  Conv^tion,        ^^*^  ^ 


^peaking  the  fenfe  of  the  country,  interdid  all  trade  itf^xftii, 
to  thefe  places  except  in  French  bottoms,  or  thofe  of 
the  iettlements  themfelves.  Nothing  can  be  a  more 
fiitisfiidory  proof  that  this  had  long  been  the  fyftem 
upon  ^hicb  France  had  always  aded  with  regard  to 
her  foreign  relations,  infomuch  fo,  that  even  when 
her  form  of  government  was  completely  changed,  and 
every  thing  elfe  which  had  aflumed  the  appearance  of 
firmneis  and  liability  had'  been  overwhelmed  by  the 
ffkni  of  revolutionary  innovation ;  the  fame  jealoufy 
of  foragners  and  reftri£tive  fpirit  of  monopoly  diftin^ 
guiflied  thQ  decrees  of  the  new.  government  From 
comparing  the  ftate  of  this  ifland  with  that  of  the  We/i 
JmUa  iilands,  it  mud  alfo  be  pronoimced  to  be  a 
colony  J  and  it  is  remarkable,  that  although  thofe 
iilands  were  opened  to  the  Americans^  they  never 
ceafed  to  be  confidered  colonies  in  the  ftrideft  fenle 
of  the  term«i  juw  ■  ■■ 

([By  the  Court. 
Sir  Wm.  Scott. — That  penmflion  in  fiivour  of 
Americans  was  confined  to  a  trade  in  certain  articles. 


N 


Artick  I. — Manufactured  Spasu/b  or  J&lg^  woolt  raw  £lk, 
foU  or  filver  fpecie,  cochineal^  indigo,  gold  or  iilver  jewels» 
^riiereof  the  materials  are  worth  at  kaft  three  times  the  price  of 
Ihe  workman(hip  and  appendages,  are  not  comprehended  in  the 
prohibitioa  of  indireft  importiition,  decreed  by  the  a&  of 
^Tigation. 

IL-*In  time  of  war  French  or  neutral  vefTels  may  import  indi- 
nBlj  from  a  neutral  or  enemy's  port  the  produce  or  merchandize 
•fan  enemy's  country,  if  there  be  no  general  or  partial  prohibi- 
tion of  the  produce  and  merchandise  of  the  enemy's  country. 

and 
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lUTArtoo; 


and  ln^s.  fubjeft  to  feveral  reftriOaons.    To  fupport 
Ae  pofition  you  contend  for,  it  would  perhaps  be 
40ys^iSsa  fieceffary  to  fhew  that  th^  fame  reftri£tive  regulations 

vere  (till  maintained  at  the  lile  of  France  after  die 
l^eriod  when  it  is  fuppofed  its  trade  was  opened  to 
i^reign  veflels.  j 

The  conditions  upon  which  this  permiflion  to 
trade  to  the  Eaft  was  granted ,  to  America  by  France 
would  in  themfelves  be  a  ftrong  ground  of  objection 
with  BiBnti/h  comt  of  prize  to  receive  any  claim  made  on 
the  part  of  Americans  engaged  in  fuch  a  trade.  Thefe 
implied  conditions  are  to  be  colleded  from  the  writings 
p{  American  politicians.  In  the  year  17939  a  politic^ 
work  of  fome  ability,  entitled  Camillusj  was  publiihed 
m  America^  which  in  alluding  to  the  trade  carried  on 
by  Americans  to  the  Ifle  of  France  and  the  Eajij.  ob» 
ferve$,  By  the  late  treaty  it  mufl  be  acknowledged 
we  obtained  from  Holland  and  France  the  opening  of 
their  Eaji  Indian  trade,  and  this  becaufe  from  the  cri^ 
tical  ftate  of  affairs  they  found  themfelves  imable  to 
carry  on  that  trade  any  longer.  From  the  confefHon, 
therefore,  of  Americans  themfelves,  it  is  clear  this 
Court  caimot  receive  the  claim  of  thefe  parties  wifli 
any  degree  of  favour.  The  trade  in  which  they  have 
been  engaged  has  been  taken  up  when  it  was  no  longer 
prafticable  for  the  enemy  to  carry  it  on,  and  they  have 
diverted  themfelves  of  the  neutral  charafter  by  endea« 
Touring  to  £sicilitate  the  trade  of  the  enemy.  A  tein« 
fOTzry  conceflion  or  permiiEon  to  trade  with  thefe 
ports  during  a  period  of  war  cannot  for  a  moment  be 
fuppofed  to  have  the  effed  of  divefting  them  of  their 
colonial  chaxader.  It  is  fair,  to  ccmclude,  that  as  tbfiy 
were  indd>ted  to  the  exiflence  of  the  war  for  diis  per<« 

miffive 
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tmffive  trade,  ib  at  its  concluflon  they  would  alio  be        7U 
deprived:  of  it  altogether,  and  the  trade  would  become      ^•^yco* 
as* re(bri£ted  as. ever.     In  the  additional  a]^endix  oP  jiSa^i^iZt^t 
tbe  Libaiyj  one  of  the  cafes  on  this  lift,  is  to  be  found 
ik  comment  upon  the  French  navigation,  ad,  extraded. 
from  the  writings  of  Mr.  Pucbety  who  has  before  beea 
mentioned  as  fpeaking  with  authority  upon  this  fubje£^. 
which  ftrongly  marks  the  difpofition  of  the  Freneby 
government  to  be  moft  decidedly  averfe  to' drange  the 
ancient  fyftem  reftriding  the  trade- of  neutrals^  to  the 
<iolonies  or  dependencies  of  France  (a).     In  fpeaking 

aUb 


(a)  Extraft -from  the  papert  of  the  Liberty. 

We  think  ourfelves  obliged. to  remind  the  owners  offtupt 
•f  the  regulations  of  the  a£t  of  naTigation  now  in  force»  and  in^iicfa: . 
i<  of  the  greateft  importance  for  them,  to  be  acquainted  with».  in 
«rder  to  prevent  any  kind  of  error  in  the  equipment,  or  on  the 
arrival  of  their  ihips  in  the  ports  of  the  republic* 

'fUs  is  not  the  place  to  examine  to  what  extent  an  a£i  of  naviga* 
tion  may  be  ufeful  to  the  commerce  of  France^  nor  if  that  which 
the  Convention  decreed  in  September  1793^  contains  every  deiirable 
condition ;  our  obje£^  is  only  to  make  known  the  principal  articles, 
tUofe  with  which  it  is  moft  important  for  the  owners  of  {hips  and 
merchants  to  be  acquainted. 

The  a&  of  navigation,  paffed  on  thcf  21ft  o(  SepiemBer  j'jgjf 
Eke  all  laws  of  the  fame  kind,  has  two  objeds  in'view,  ift.  To 
prevent  At  importation  of  foreign  goods  and  merchandizes  in 
flops  of  a  country  of  which  thefe  goods  are  not  the  growth. 
adt  To  prevent  all  foreign  (hipping  from  carrying  goods  from 
•■e  pait  of  the  Hepublic  to  another. 

The  firft  of  thefe  regulations  is  contained  in  the  third  article  t)f 
thi  aft  of  navigation.  It  prohibits  the  importation  into  France^ 
•rinto  any  of  its  poffeffions,  of  foreign  provifions,  productions, 
oriiierohandi2e»  except  in  French  (hipSt  or  in  ihips  belonging  to 
the  inhabitants  of  the  country  where  the  faid  provifions,  produc- 
tioiis,  or  merchandize!  fhall  grow  or  have  been  manufactured,  or 
from  the  ordinary  port  of  fale  and  £rft  exportation,,  and  the  ofii^ 
tm  and^hree-fourths  of  the  ouDrmers  fliall  be  of  the  nation  whole 

fla^ 


man  court:  of  ap>eal&  agf^ 

trance.    When  a  perfon  of  his  defcripdon  is  difco-    ^    tw 
vered  fpeaking  of  the  policy  of  a  probable  meafure,  it      ^''*'*^' 


is  not  too  much  to  infer  that  no  fuch  meafure  had  been  Afoyz^dsiSm 

at  that  time  adopted  by  his  Government.    Mr.P^ii- 

cbet  wrote  in  the  year  1802,  and  held  out  tbefe  things 

to  all  the  maritime    world   navigating   thofe  feas. 

Although  this  a&y  like,  many  other  revolutionary  de« 

crees,  was  over-ruled  after  it  had  been  difcovered  to 

be  produ£Hve  of  great  inconvenience ;  yet  there  ap* 

peared  no  difpofition  to  render  the  trade  to  Francs 

and  its  dependencies  any  further  open  to  other  nations 

dian  merdy  fo  far  as  it  was  abfolutely  heceflary  for 

thdr  convenience,  or  perhaps  for  the  very  exiftence 

of*  the  latter.    The  diftin^on^  therefore,  attempted 

10  be  drawn  between  the  lile  of  France  and  other 

French  poffeiEons  abroad,  is  without  foundatbn.    It 

cannot  be  coniidered  a  free  port,  but  muil  be  taken 

as  cotnprifed  within  the  fcope  of  the  navigation  ad, 

^hich  makes  it  illegal  for  neutrals  to  carry  to  the 

colonies  any  other  produce  than  that  of  France^  or  to 

ccmvey  thence  any  other  than  colonial  produce.  Upon 

tile  eftabliflied  principle  of  nadonal  law,  which  will 

sot  permit  a  neutral  to  enjoy  a  trade  for  the  advantage 


o&cert ;  tbe  latter  were  not  to  pay  any  attention  to  fuch  regula- 
tion unkfa  it  came  to  them  through  that  channel. 

Tlte  neutral  ihips,  thus  authorifed  to  become  coailerf,  paid  only 
the  duties  impofed  on  French  fhipa. 

Thit  permiffion  to  employ  neutral  yefleU  in  c0afting»  having 
htai  granted  only  to  proteft  our  commerce  from  capture,  it  now 
hccomes  ufeleft,  it  therefore  has  ceafed  with  the  war. 

This  remark  is  important,  to  {Arevent  thofe  contefts  which  might 
arife  between  the  owners,  freighters,  and  mailers  of  foreign  (hips, 
and  the  officers  of  the  cuftom<t,  and  we  have  inferted  them  as  eilen* 
tial  to  be  known  for  the  tranquillity  of  commerce. 
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Hi*         of  the  efdemy,  and  which  through  the  diflrefs  of  that 
^^  enemy  alcme  they  are  permitted  to  excrcife  j  your 


M^tfh^d,  liordfiiips  even  upon  this  part  of  the  cafe  cannot  but 

colder  the  judgment  of  the  Court  below  fuftainable 
U[K)n  the  founded  principles. 

The  next  part  of  the  cafe  refers  to  the  portus  a  qui^ 
in  es&nining  which  it  will  be  neceflary  to  infped  with 
feme  minutenefs  the  hiftory  of  the  fettlement  of  Bqia^ 
vUfy  from  which  port  this  hoiYieward  voyage  coni* 
ilienced.     This  fettlement  in  the  ifland  of  Java  was^ 
^abliihed  by  the  Dtacb  fo  early  as  the  year  1619, 
and   ihortly  after  was  converted  into  a  fource  of] 
ittkmenfe  wealth  and  liatioiial  aggrandifement.    A  char- 
ts was  gttuited  by  the  Goyernment  of  Ho/land  in  the' 
year  1602,  toniei*chahft  trading  to  the  Eqfi^  under^ 
tte  tide  of  the  Dutch' Ea^  India  Coxtvp^nj.    Tim 
diarter  was  fubfequently  renewed  at 'the  expiration  or 
twenty  years,  when  the'  trade  thither  was  found  fo  * 
valuable,  and  more  efpecially  to  this  and  the  other 
Indian  iflands,  that  different  renewals  were  granted  as' 
foon  as  the  old  terms  had  feverally  expired.     The! 
terms  of  thefe  charters  were  extremely  abfolute  and . 
exclulive,  prohibiting  and  profcribing  any  trade  by 
other  nations  to  thefe  fettlementstmder  themuft  feveitr 
penaldes  and  forfeitures.     This  exclufive  fyftem  conti' 
nued  to  be  enforced  with  peculiar  and  unabating  rigour 
fer  a  whole  century,  during  which  the'  trade  in  fpSces 
and  other  articles  was  carried  on  with  unparalleled 
f^ccef^  and  emolument.     To  maintain  this  monopoly 
the  Dutch  were  compelled  to  have  recourfe  to  fuch ' 
afhitrary  meafures  and  fanguinary  conflids,  that  the 
company  is  faid  to  have  vmtten  its  hiftory  in  chara3ei8'' 
of  blood.     From  this  period  it  appears  to  have  beett 
peculiarly  the  \dfii,  as  it  undoubtedly  was  the  height 

10  ^  of 
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of  policy  to  mamtain  themfelves  in  the  exclufive  enjoy-        The 
inent  of  this  trade.     And  fo  eatrly  as  the  year  1619    '^^'^^^*^^\ 


Vre  find,  in  a  treaty  concluded  on  the  7th  of  July  be*  iWayxjUmtoo. 
tween  England  and  Holland^  the  two  Eaji  India  Com* 
panies  of  England  and  Holland  mutually  agree  to  con* 
lider  any  trade,  except  that  by  the  companies,  carried 
on  to  their  poflfeflions,  as  an  highly  cenfurable  and 
criminal  interference  in  a  trade  denominated  exclu- 
fively  their  own.    It  was  extremely  natural  thefe  com- 
panies fhould  wifh  to  monopolize  this  trade,  which 
was  now  difcovered  to  be  mod  lucrative,  and  fhould 
therefore  make  every  effort  to  obtain  a  fanftion  for  this 
monopoly  from  their  refpeftive  Governments.     They 
did  fo  and  fucceeded ;  but  not  content  with  this,  by 
the  treaty  alluded  to,  they  flrengthened  this  fanftion  ixi         ^ 
their  own  favour  as  againfl  all  the  world  befide.     This 
iias  been  part  of  the  policy  of  all  nations  having  fettle- 
ments  and  colonies  abroad.     By  the  fifth  article  of  the 
treaty  of  Munjier^  we  find  it  was  agreed  on'  the  part 
of  Spain  and  the  States  of  Holland^  that  neither  fhould 
interfere  with  the  other  in  their  refpedive  trades  to  the 
Eaft  and  Wefl  Indies.     In  the  treaty  between  Holland 
and  the  United  States  of  America^  fhortly  after  the 
declaration  of  their  independence,  it  was  exprefsly 
(Upulated  then  that  no  American  fiibjefts  fhould  inter-  ' 

fere  in  the  commercial  intercourfe  of  Holland  with  her 
fettlements.  No  hoflility  was  then  in  contemplation, 
tnd  as  there  were  no  reafons  to  avow  any  liberahty  oif 
policy,  the  fyflem  of  exclufion  and  monopoly  in  the 
ftriftefl  fenfe  was  diflindly  avowed.  The  fame  appears 
tb  have  a£hiated  in  a  peculiar  degree  the  French  Oq« 
vemment  in  pafling  the  navigation  ad.  ' 

That  this  exdufive  fyflem  was  afted  upon  by  th^ 
Dutch  is  to  be  collefted  from  yet  later  authorities* 
In  the  Biblifithequi.  CommircialSy  Mr.  PeU$bit^  fpeaking 

V01-.L  U  '  pf 
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ttrried  on  by  them  is  a  fecret  and  clandeftine  trade/  tiw 
lliefe  accounts,  confirmed  from  other  quarters,  fatisfy  ^  ^^ 
me  that  the  trade  of  that  fettl'ement  is  permitted  to  Mayi^ih^^to 
foreign  nations  with  a  very  limited  indulgence  indeed." 
Thefe  obfervations  will  be  found  extremely  applicable 
tfi  t\ie  cafe  of  fome  veffels  belonging  to  other  co\m* 
tries^  mentioned  in  the  papers  of  this  caufe,  but  which 
the  Court  of  Seventeen  regret  (hould  have  been  per- 
mitted to  carry  on  an  illicit  trade  upon  the  coait  of 
Java^  with  a  remonitrance  on  the  part  of  the  com« 
paay,  complaining  of  the  want  of  fidelity  in  thofe  to 
whom  the  management  of  their  concerns  in  that  ifland 
had  been  committed,  by  permitting  this  trafSc  to  be 
connived  at,  to  the  manifell  injury  of  the  company,  and 
even  threatening  its  total  diflblution  (a).  But  were  it  (a)  See  Apgu^ 
even  proved  that  a  partial  permiflion  had  been  given,  * 
or  rather  connived  at  by  the  company,  to  a  particular 
nation  in  amity,  it  can  never  be^  fuppofed  to  extend 
the  length  of  eftablifhing  any  right  to  trade  with  thefe 
reftrifted  poffeffions.  It  is  from  the  exprefe  ads  of 
the  Dutcb  Government  that  its  intention  muft  be 
known  and  colleded.  To  fupport  a  cafe  for  the  ap* 
pellants  here,  it  cannot  be  maintained  that  the  Ame^ 
ricans  lay  any  claim  to  a  permifSve  trade  during 
peace.  They  cannot  then  have  any  during  war.  If 
it  is  not  fecured  to  them  by  Holland  during  peace  as 
a  nutter  of  right,  an  American  owner  cannot  avail 
himfelf  of  it  againft  a  Britijh  cruifer  in  time  of  war 
between  Great  Britain  and  Holland.  Several  com- 
munications took  place  between  the  Court  of  Seven- 
teen, the  Dutch  Governor-general  in  India^  and  the 
Minifter  Plenipotentiary  of  Holland  refiding  in  the 
American  States,  relative  to  the  increafing  trade  of 
the  Americans  on  the  coaft,  which  are  extremely  ex- 

U  2  ^        plicit 
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Tb9         plicit  in  avowing  the  diflatlsfaftion  felt  by  the  oom« 
pany,  and  the  apprehenfions  entertained  left  this  illegal 


jA^xythtiSxa  trade  may  terminate  in  the  extindion  of  the  company 

A  fecret  letter  of  the  Dtacb  Court  of  Diredors  to  the 
fupreme  Government    of  Batavia   on  this  fubje& 
requires  ^^  that  they  avoid  facilitating  the  navigation 
of  fuch  American  veflels  to  India  and  thdr  trade  there^ 
charging  them  that  they  fuggeft,  by  the  firft  oppor- 
tunity, what  the  neceflary  means  are  which  may  be 
adopted  to  difcourage  them  from  fuch  navigation/^ 
^  ^       By  all  thefe  documents  it  is  pretty  fatisfadorily  proved, 
that  no  exception  in  favour  of  neutral  vefTels  was  ever 
in  contemplation  of  the  company ;  but  on  the  contrary, 
all  foreigners  were  excluded  from  legally  trading  with 
tkefe  fettlements,  and  thofe  who  perfevered  in  the  trade 
were  conlldered  as  fmuggl^rs,  up  to  the  veryperiod  of 
the  war.     On  the  commencement  of  the  war  all  things 
were  (Uforganifed  and  changed  from  their  original  ftate, 
infomuch  fo,  that  the  Court  of  Admiralty  appeared 
indifpofed  to  interfere  with  the  queftion  at  prefent  un- 
der difcuffion.     There  has  been  invoked  into  the  cafe 
of  the  Liberty^  from  the  papers  of  the  Rapidy  (a  cau^e 
decided  in  the  High  Court  of  Admiralty,)  a  fecret  and 
confidential  paper  from  Mr.  Van  Polaneny  an  agent  of 
the  Dutch  Government  of  India,  to  the  Minifter  of 
Marine  and  Colonies  refiding  at  Amjierdaniy  inclofing 
a  copy  of  a  difpatch  tranfmitted  by  him  to  the  Governor- 
general  of  Dutch  India.     By  this  reprefentation,  which 
is  very  voluminous,  it  appears  the  objeQ:  oixhtBatavian 
Government  in  fending  out  Mr.  Polaneny  who  feems  to 
have  been  armed  with  very  comprehenfive  and  unufual 
powers,  was  to  enter  into  a  negociation  with  mciv 
chants  refiding  in  Americay  to  engage  them  in  a  trade 
with  the  Dtftch  fettlements  in  Indiay  particularly  in 
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J4va  and  the  Moluccas.    The  writer,  who  appears  to        Tiw 
be  perfedly  qualified  by  his  information  and  acutenefs      ^^^^' 


for  fuch  a  mifHon,  recites  the  motivej  which  had  Moyt^^itt^* 
induced  the  company  to  engage  the  Americans  in  this 
trade,  which  originated  in  the  capture  and  burning  of 
the  major  part  of  the  (hipping  belonging  to  the  inha^ 
bitants  of  Java ;  the  w^  ftate  of  its  defenfive  forcet 
the  augmentation  of  the  difficulties  and.rifks  with 
which  the  Eaflem  fadories  have  hitherto  been  fupplied 
with  money  and  (lores  by  the  Batavian  Government ; 
thrfe  and  other  increafmg  obftacles  had  induced  the 
Governor  to  believe  the  only  means  of  averting  the 
danger  to  which  the  fadories  would  be  expofed,  con- 
iifted  in  bying  open  the  trade  with  thofe  fadories,  but 
only  fo  far  as  it  had  become  neceflary  to  the  annual 
fu[^ly  of  thofe  faSories  with  fpecie  and  (lores,  which 
cottM  only  be  effeded  by  contra£t  in  America.    To 
eflFe£t  this  defirable  objeft  the  writer  obferves,  it  would 
be  neceflfary  to  hold  out  ftrong  inducements  to  mer- 
chants to  purchafe  the  overftocked  cotam3()dities  of 
thofe  fa&ories ;  he  therefore  propofes  that  the  price 
of  coffee  at  Ja^ua^  and  cloves,  nutmegs,  and  mace^ 
at  Amboyna^  ihould  be  reduced  coniiderably.     Speak* 
ing  of  the  profpefl:  there  was  of  the  Americans  entering 
into  the  trade,  he  obferves,  "  a  confiderable  diflfcr- 
ence  mud  take  place  in  effeding  infurances  to  Batavia 
and  Amboyna^  which  arofe  chiefly  becaufe  the  £nglijh 
may  in  fome  meafure  regard  the  navigation  from  hence 
|o  Batavia  as  a  cuftomary  voyage  in  time  of  peace,  at 
leaft  fo  they  maintain  here/*    This  latter  part  feems  to 
contain  a  fneer  at  the  ignorance  and  credulity  of  Great 
$ritain  and  America  upon  this  topic,  and  leads  us  to 
infer  that  he  and  the  Govemor*general,  with  whom 
)}$  communicates,  knew  much  better,  and  that  t^e 
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■n*  "      fea  was  not  fo.    He  adds,  *'  but  the  navigation  to 
,  the  Moluccas  is  fo  univerfally  known  never  to  have 


jfi^i9th,  iSza  been  permitted  by  the  Dutch  Government   that  one 

mti/l  exped  that  an  American  veffel  intercepted  in  that 
trade  by  an  Englijh  privateer ^  ivould  be  liable  to  conff-* 
cation^  On  this  principle  it  is  alfo,  that  the  infurance 
from  hence  to  Sourabaye  *  is  higher  than  to  Batavia^ 
though  not  in  the  proportion  of  that  from  hence  to 
Amboyna*^  After  ftating  that  he  had  concluded  a 
contraft  upon  thefe  principles  and  ftipulations,  he 
aflfures  the  Govemor-general  there  «re  good  reafons 
to  believe  the  expedition  will  be  attended  with*  great 
benefit  to  the  Dutch  faftories  and  eftablifliments  in  tlie 
Eaji^  that  the  American  veflels  w6re  of  a  peculiar  con- 
ftruftion,  fitted  to  elude  and  outfail  any  Britijb  croifers 
in  thofe  feas,  fome  of  which  were  well  armed  'and 
amply  provided  with  means  of  defence.  This  fetter 
»  would,  in  the  abfence  of  all  other  information,  be 
decifive  of  the  general  policy  of  thofe  eftabliihments, 
and  fo  perfeftly  aware  was  the  owner  of  the  Patapfco 
of  the  clofe  and  jealous  fpirit  of  the  Dutch  Government 
there,  that  by  his  letter  of  inftruftions  to  the  mafter 
he  appears  to  have  even  entertained  doubts  whether 
the  mafter  would  be  permitted  to  land  any  goods  or 
receive  a  cargo  in  return,  providing  for  this  emer- 
^  gency  by  pointing  out  to  him  the  Ifle  of  France  in  the 
laft  refort.  In  this  letter  he  refers  darkly  to  fome 
namelefs  fervices,  whereby  a  veffel  engaged  in  trading 
there  had  been  preferved  to  its  owners,  but  which  it 
.    is  probable  from  the  manner  in  which 'mention  is 
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*  One  of  the  ports  to  which  thii  expedition  wai  cxpefted  to 
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made  of  the  circumftance,  that  it  was  a  fervice  which.        The 
however  it  might  appear  praife-worthy  to  the  Dutch  ..1.^^ 


Government,  muft  be  looked  upon  from  that  very  Mayi^rhtiZi 
circumftance  as  unfavourable  to  his  claim  in  this  court. 
The  paffage  runs  thus ;  ''  In  cafe  there  is  any  difficulty 
in  permitting  you  to  trade  and  to  get  a  return  cargo, 
you  muft  petition,  ftating  that  your  owner  was  one  of 
the  owners  of  the  fhips  Samuel  Smith  and  Rebecca^  and 
that  by  the  integrity  of  the  owners  of  the  fame  Samuel 
Smith  her  cargo  was  preferved  to  its  owners ;  that  I  as 
owner  of  the  (hips  Smallwood,  Hebe,  and  jinttj  have 
conftantly  been  fending  large  /urns  to  Batavia  in  doU 
lars.  In  the  unfortunate  event  of  a  total  refufal  of 
your  trading  at  Batavia^  I  know  nothing  you  have  left 
but  to  go  to  the  Ifle  of  France^  but  this  you  muft  avoid 
if  poffible,  it  would  be  next  to  a  total  lofs."  Here  the 
mafter  is  detefted  avowing  his  unneutral-like  conduct 
as  a  motive  for  the  condefcenfion  of  the  Dutch  Go- 
vernment, and  alfo  his  convifHon  of  the  doubtful  and 
unauthojifed  nature  of  the  trade  in  which  he  had  en-  , 
gaged.  The  letter  of  Mr.  Polanen  difcovers  the  fole 
reafon  which  can  be  given  for  the  novel  policy  of  the 
Dutch  Government  in  making  thefe  fpecial  conceffioni 
under  agreement  to  a  particular  fet  of  men ;  namely, 
the  danger  to  which  thefe  colonies  were  expofed  from 
the  activity  and  vigilance  of  the  belligerent.  The 
American  merchant  is  thus  difcovered  interpt  fing  in 
the  war,  and  availing  himfelfof  the  neutral  charafter 
to  tranfadl  the  difgraceful  drudgery  of  a  monopolizing 
company ;  whijft  on  the  other  hand  he  takes  advan- 
tage of  fpecial  conceffions  from  the  compajny  to  exempt 
him  from  the  confequences  attendant  on  interfering  in 
an  interdifted  trade.  Thus  the  national  honour  and 
^hara(ier  is  forgotten,  or  rather  converted  into  an  engine 
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Tilt        of  hoftility.    The  Court  cannot  permit  this  trade  to 
^  pafs  without  its  deferved  cenfure  and  punifhment. 


Mv^9^  i^x^  when  the  mofl  deliberate  fraud,  artifice,  and  conni- 
vance have  been  employed  in  order  to  draw  merchants 
to  trade  with  thefe  fettlements,  not  in  the  genuine 
character  of  neutrsjs  as  to  a  free,  open,  trafEl,  but  to 
do  hoftile  and  illegal  a£b  in  violation  of  all  public 
faith,  for  the  fake  of  obtaining  the  trade  itfelf,  and  to 
convert  their  diligence  to  the  fupport  of  a  colony  of 
the  enemy. 

The  Attorney-General. — ^Two  quefUons  arife  upon 
the  prefent  caie,  as  to  the  legality  of  the  trade  in 
which  this  veflel  was  engaged ;  the  firfl.  Could  (he, 
have  profecuted  this  trade  during  a  period  of  peace 
from  the  Ifle  of  France  ?  and  fecondly,  Could  fhe, 
during  a  peace,  have  taken  this  cargo  from  Batavia  ? 
To  both  the  queftions  there  muit  be  given  a  direft 
negative.  The  trade  in  the  firft  inflance  is  contrary 
to  the  exprefs  law  of  France  refpefting  its  colonies ; 
in  the  fecond,  it  is  contrary  to  the  laws  of  Holland  with 
rcfpeft  to  Batavia.  Viewing  the  cafe  as  if  this  vefle! 
had  cleared  out  for  the  Ifle  of  France  and  had  fet  fail 
thither,  this  avowal  of  her  true  defUnation  would  not 
have  legalized  the  voyage.  The  colonial  laws  of  the 
irarious  nations  having  colonies  abroad  were  doubtlefs 
intended  to  regulate  all  commercial  intercourfe  with 
their  foreign  pofTeflions.  There  is  no  difUn&ion  be* 
tween  failing  to  the  colonies  of  thofe  countries,  whe- 
ther fituated  in  the  Eq/i  or  We/i  Indies.  The  reafona 
n^hich  induce  any  nation  to  interdid  any  trade  to  the  co- 
lonies in  thefVe/i  by  foreign  fliips,mufl  be  equally  appli* 
cable  to  the  cafe  of  their  colonies  in  the  Eq/i.  In  point 
€f  £^Qt  no  fuch  difUQftioA  has  ever  ejdfled  with  jrt^peC^ 
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« 

to  the  fettlexnents  in  India^  but  from  various  caufes  k        The 
has  happened  that  a  more  peculiarly  jealous  policy  has    /"  ^^ 


marked  European  nations  with  refpe£t  to  their  pof-  Mayi^itf. 

feflions  in  the  Eqft  than  any  where  elfe.     The  principle 

upon  which  this  Court  mud  here  decide  hat  been  dill 

dndly  laid  down,  repeatedly  recognized,  and  is  equally 

applicable  to  the  cafe  of  a  trade  with  the  Ifle  of  France 

or  with  Batavia.    The  laws  of  war  will  not  permit  the 

enemy  to  have  recourfe  to  any  relaxation  or  modifica* 

tion  of  previoufly  exiiling  regulations,  fo  as  tb  avail  him- 

felf  of  a  neutral  trade,  in  thofe  articles  not  permitted 

neutrals  to  trafGc  in  during  a  period  of  peace,  when  no 

apprehenfions  of  capture  were  entertained.     The  cafe 

of  this  veflel,  fo  far  as  refpeds  the  Ifle  oi France^  is.com* 

prifed  within  the  third  article  of  the  French  navigation 

a£t,and  there  cannot  arife  a  doubt  that  upon  that  article 

any  vefTel  carrying  on  a  fimilar  trade  to  that  ifland  during 

peace  would  be  condenuied  by  a  French  tribimaL  — -— « 

fBv  THE  Court. — According  to  that  article  a 
Dutch  ihip  freighted  with  thefe  commodities  might 
have  entered  the  Ifle  of  France  without  incurring  any 
danger,  as  thefe  articles  are  the  growth  of  the  Dutch 
colony,  from  whence  they  might  immediately  1^  im« 
ported  into  the  French  colony.J 


.  Ever  (ince  that  decree  the  war  has  continued, 

with  the  exception  of  a  few  months  during  the  fliort 
peace.  If  it  were  even  fatisfadlorily  eflabliflied  that 
the  French  Government  had  relaxed  its  decrees  during 
that  peace,  it  would  be  neceflary  in  order  to  derive 
here  any  benefit  from  fuch  I'elaxation,  that  the  claims* 
ants  fhould  ihew  it  did  not  originate  with  a  view  to  a 
fi|tyr«  wv  Sit  a  period  sot  very  diftant.    From  the 

artful 
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Tiie         artful  filence  of  Mr.  Polanen  in.  his  negociation  with 
^'^^^^'     the  American  merchants,  it  is  evident  the  fame  ftri&- 


jr«yi9th,x^ca  nefs  prevailed  in  the  ordinary  trade  of  Batavia.     Had 

not  this  ftridnefs  in  hGt  exifted,  he  who  feems  fo 
anxious  to  drive  a  bargain  for  his  Government  would 
have  faid  at  once  by  way  of  inducement^  **  The  iiland 
of  Java  at  lead  is  open ;  you  need  not  be  apprehen- 
five  of  trading  thither;  it  is  a  cuftomary  trade  for 
neutrals."  This  he  avoids,  and  avails  himfelf  of  the 
general  mifunderftanding  on  that  head,  and  leaves 
diem  to  extricate  themfelves  from  any  unpleafant  con- 
fequences  which  might  arife  from  their  ignorance* 
The  great  objeft  was  the  relief  of  the  colonies,  which 
being  cffefted,  he  was  perfectly  at  eafe  as  to  the  fate 
of  thofe  who  had  been  inftrumental  in  its  accom- 
plilhment. 

Adams  for  the  Claim. — ^No  quefUon  arifing  as  to  the 
property  in  the  fhip  and  cargo,  there  can  be  no  pre- 
text for  requiring  further  proof  in  thjs  cafe.  The  proof 
alfo  of  a  legal  intention  in  the  mafter  in  entering  the  Ifle 
of  France  is  detailed  mod  fatisfadorily  in  the  papers 
and  correfpondence  produced  in  the  caufe.  The  let- 
ter of  inftrudions  proves  a  bona  fide  intention  on  the 
part  of  the  owner,  that  the  veffel  ihould  return  diredt 
with  a  cargo  adapted  to  Baltimore.  The  mailer  having 
delayed  fome  time  and  made  every  poffible  endeavour 
to  obtain  the  merchandife  required,  informs  his  owner 
they  cannot  be  procured,  adding,  ^M  am  now  taking 
in  arrack  and  clayed  fugars ;  this  is  like  doing  nothing, 
becaufe  it  would  not  take  more  than  one-third  of  my 
funds ;  but  what  better  can  I  do  ?  I  cannot  think  of 
waiting  four  or  five  months,  as  the  company's  laft 
anfwer  vras  to  me,  If  I  could  wait  that  length  of  time 

they 
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they  could  not  promife  xne  a  cargo  of  fugar  and  cof- 


fee."— **  At  the  Ifle  of  France  ao  coffee  is  to  be  had,  .„__^  ^ 
fo  that  I  don't  think  I  (hall  ftop  there  without  I  am  4f<gfif4^  iSt«. 
fliort  handed,  and  I  am  not  certain  but  that  will  be 
the  cafe,  as  I  have  two  or  three  fick  me  i  at  prefent, 
one  in  the  hofpital  I  expeft  to  lofe,  and  am  not  verj 
well  myfelf/*     Here  the  intention  of  calling  at  the  Ifle 
of  France^  and  even  of  flopping  under  particular  cir- 
cumftances  for  fome  time  is  unequivocally  avowed. 
In  his  next  letter,  fifteen  days  after,  he'  fays,  "  I  fhall 
get  under  weigh  to-morrow,  bound  for  Baltimore^  but 
in  my  prefent  fituation  expeft  to  ftop  at  the  Ifle  of  ^ 
France  to  recruit,  feveral  being  fick  on  board.    Should 
we  not  ftop  at  the  Ifle  I  fliall  ftop  at  St.  Helena  for 
water  and  refrefliments.     Your  orders  were,   if  I 
could  not  do  any.  thing  here  to  go  to  the  Ifle  ofFrance^ 
but  I  learn  coflFee  there  is  from  twenty  to  twenty-two 
dollars,  and  very  little  to  be  had  at  that.**     Through- 
out his  ftay  at  Batavia  there  appears  much  fluSuation 
in  the  mind  of  the  mafter  whether  he  fliould  refirefli 
in  one  place  or  the  other.     It  was  not  extraordinary, 
•for  the  event  altogether  depended  upon  a  contingency. 
The  circumftance  of  the  deftination  in  the  log  bong 
originally  defcribed  as  for  the  Ifle  of  France j  muft  be 
imputed  to  a  mere  miftake  of  the  writer,  for  when 
afterwards  it  comes  into  the  proper  hands  the  error  is 
correfted  by  fimply  drawing  the  pen  through  the 
words  Ifle  of  France^  and  fubfcribing  Baltimore.   This 
was  indeed  unwife  if  a  fraud  was  intended ;  for  fuch 
'  an  awkward  mode  of  executing  it  could  not  fail  to 
draw  the  attention  of  a  Britijb  cruifer,  and  ftamp  the 
condud  of  the  mafter  with  a  fufpicioaAat  he  had  very 
cogent  reafons  for    the    alteration  m«hi«k^Erafure 
would  have  removed  the  difficulty  and  rifl^  j  but  inte- 
grity 
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*n»        grity  of  intention  naturally  infpires  confidence.    Fraud 
Patawco.     ^^^  candour  are  feldom  features  of  the  fame  enterprife. 
The  means  to  which    an  artfiii  man  would  have 


Jfiiyx9rii,i9xQ> 


inftantly  reforted  to  conceal  his  fraudulent  defign  are 
here  deemed  unnecefiary  to  give  a  colour  to  this  tran£- 
a&ion,  and  the  alteration  is  not  attempted  to  be  con* 
cealed.  In  referring  to  the  cafes  adduced  to  illuftrate 
the  argument  for  the  captors,  it  is  worthy  of  obfenra- 
tion  that  in  the  cafes  of  the  Penman  and  the  Amjterdam 
Packet,  a  reference  was  diftindly  made  to  a  fraud 
dete&ed  in  the  arrangement  for  the  outward  voyage^ 
which  it  was  contended  in  argument  ihould  aSe&  the 
homeward  voyage.  This  queftion  and  the  prefent 
are  perfedUy  diftind,  and  bear  no  analogy  to  each 
ether.  WhiUt  we  avow  explicitly  the  nature  of  this 
voyage  and  the  intention  to  enter  this  ifland,  the  poP 
fible  imputation  of  fraud  is  rebutted.  If  then  it 
ihould  24>pear  ultimately  to  this  Court  that  there 
exifled  no  illegality  in  the  trade  diredly  to  and  from 
thefe  iflands,  how  can  the  interefls  of  this  owner  by 
poflibility  be  afieded  ?  The  letter  of  inflrudions  to 
the  mafter  is  perfe&ly  like  that  of  an  owner,  cautious^ 
yet  adapted  to  drciunilances.  The  departure  from 
thefe  inftru£tions  is  naturally  accounted  for  by  the 
fubfequent  information  received  by  the  mafter  upon  the 
fubjed }  coffee  was  not  to  be  procured  at  Batavia  at  aU^ 
,  nor  at  the  Ifle  except  at  an  enormous  price.  A  cargo 
mud  be  procured.  Sugar,  arrack,  and  canes  are  not 
improper  articles  for  an  American  market.  Little  indeed 
has  been  made  of  the  aiferted  concealment  of  the 
real  charader  of  the  pafienger  Mr.  LefontotUn.  The 
fickly  ilate  of  the  crew  rendered  his  paflage  in  that 
veflel  peculiarly  eligible.  He  was  defu'ous  to  wod; 
his  p^ge^  and  without  afcertaixung  with  predfion 
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where  he  imght  be  landed  in  the  courfe  of  the  voyage^        Hm 
the  mafter  fdt  it  to  his  advantage  to  embrace  his    ^^^^^^^^ 
«ffer«    The  fadb  then  of  this  cafe  are  all  fair.  iifa^ xTth,  i8ii 

As  to  the  queftion  of  national  character,  it  is  without 
doubt  a  popular  topic,and  much  has  been  urged  upon  it. 
It  has  been  aflumed  as  the  great  baiis  of  the  argmnent, 
that  thefe  pofleffions  are  to  be  confidered  colonies* 
This  is  not  the  fad,  and  therefore  it  is  imfair  to  rea^ 
fon  upon  it.    There  certainly  is  no  charm  in  the  term 
kfdf.    Colonization  merely  fignifies  a  remotion  of  part 
of  a-  nation's  population  to  a  diftant  fettlement.    This 
defcription  does  not  apply,  fhi£lly  fpeaking,  to  the 
pofleffions  of  Europeans  in  either  the  Eq/l  or  We/ij  but 
more  particularly  to  thofe  in  the  Eqft  Indies •    The 
fole  queftion  for  your  Lordfhips'  attention  is  this : 
Does  the  trade  appear  to  be  an  interdifted  trade  f 
Have  there  hitherto  been  adopted  pofitive  and  exprefs 
regulations  on  the  part  of  thefe  refpe6Hve  Governments 
in  Europe^  amounting  to  a  total  prohibition  of  any 
trade  to  or  from  thefe  pofleflions  except  in  bottoms  of 
the  mother  country,  or  of  the  colony  itfelf?    Such  is 
nearly  the  cafe  in  the  colonies  in  the  Wefl  Indies;  but  no 
fuch  regulations  of  Government  have  ever  been  adopted 
in  the  Eajl.    The  privileges  of  the  Englijh  EmJI  India 
Company  amount  merely  to  a  monopoly  in  its  favour 
againft  our  own  fubje£ts.    This  is  the  foundation  of 
the  policy  of  Eaftern  monopoly  in  all  cafes.    No 
inference  drawn  from  the  ftate  of  foreign  commerce 
in  iflands  in  the  Weji  Indies  can  be  at  all  applicable  to 
that  in  the  fettlements  of  thefe  European  nations  in. 
the  Eqfi.    The  fituation  of  the  one  is  diredly  the 
reverfe  of  that  of  the  other.    The  trade  of  all  thefe 
fettlements  in  the  £/?/?,  of  whatever  European  nation, 
is  Ihut  up  in  particular  companies  to  the  exclufion  of 

any 
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Th         ^y  others  of  their  fellow  fubjeds,  and  vrhich  muft 
^  ATATsco.     th^^ore  derive  their  rights  from  municipal  regular 


jtfoyi^iisiSio.  tions  alone* 


Whilft  America  has  remonftrated  with  this  country 
upon  other  interdictions  in  its  general  trade,  we  have 
iaid,  is  not  the  trade  to  the  E^Ji  Indies  and  Batavia 
open  tp  you  ?  It  has  been  almoft  avowed  by  authorifed 
perfons  on  different  occafions.  In  the  correfpondence 
between  Mr.  Smith  and  Mr*  Jack/on  this  is  recog- 
nifed.  The  American  Government  has  lately  published 
the  conference  9f  Mr.  Pinckney  with  Mr.  Cannings  in 
which  it  is  afferted  that  the  quefUon  of  Batavia  had 
been  given  up.  This  it  is  very  probable  may  be  the 
cafe.  The  Batavian  Government  might  have  found 
out  the  American  trade  thither  to  have  been  confider- 
able,  even  during  the  period  when  their  jealoufy  was 
moft  alive,  and  therefore  they  gave  it  up.  In  that 
cafe  it  would  feem  the  Courts  of  prize  in  this  country 
are  now  required  to  aft  in  one  way,  while  the  Govern- 
ment itfelf  will  be  a£Ung  in  the  reverfe.  The  latenels 
of  this  correfpondence  leaves  us  in  doubt  how  far  it 
may  be  proper  to  argue  upon  thofe  topics,  which  are 
probably  ere  this  happily  difcuffed  and  finally  arranged. 
Taking  into  confideration  the  diftreffed  (late  of  Ame^^ 
ricay  reftrifted  as  fhe  is  by  turns  from  almoft  all  the 
ports  of  Europe  J  it  is  to  be  hoped  that  upon  the  proofs 
now  adduced,  and  even  if  the  queftion  only  appeared 
dubious,  your  Lordfhips  would  be  indu<;ed  to  confider 
that  we  had  fufHciently  fucceeded  in  eftablifhing  our 
cafe.  To  maintain  that  if  America  had  even  traded 
with  the  fettlements  in  Java  during  the  (hort  peace^ 
it  would  in  no  wife  fan£)ion  their  prefent  trade  thitheri 
is  a  poiitioA  extremely  obje^onable^    Enough  has 
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already  fallen  from  the  moft  competent  authorities  to  Tht 
dKcountenance  the  principle  attempted  to  be  laid  down,  atapico, 
that  a  peace  is  not  to  be  taken  as  a  peace  with  all  its  Maj^i^,  x8i«. 
natural  confequences.  The  (hortnefs  of  the  peace 
cannot  deprive  it  of  its  effential  attributes ;  particularly 
when  it  is  recolleded  that  imfortunately  Holland  during 
her  adherence  to  and  alliance  with  this  country  fimk 
from  that  rank  and  power  to  which  her  commerce  and 
induftry  had  raifed  her  amongft  the  nations  of  Europe^ 
Her  fleets  and  armies  were  no  longer  at  her  own  dif- 
pofaL  America  therefore  viewing  her  helplefe  fitua- 
tion,  was  induced  more  extanfively  than  ever  to  enter 
into  this  trade  from  the  profped  of  its  permanence. 
In  the  cafe  of  the  Minerva^  Andaulle  (a\  in  which  it  («)  3  R<*-  R* 
was  argued  that  a  neutral  fliip  trading  from  the  colony 
of  the  enemy  to  the  mother  country,  Spam,  was  liable 
to  cpnfifcation ;  the  Court  below  reftored  the  veflel  al- 
though the  deftination  was  afcertained  to  be  direft  from 
the  colony  to  the  parent  ftate.  This  permiffive  trade 
however  was  not  confined  to  Americans.  Other  foreign- ' 
.ers  had  partaken  in  it,  and  we  have  had  an  opportunity 
of  knowing  that  Danijh  merchants  have  been  permitted 
to  trade  thither  during  peace,  although  it  appears  the 
firft  printed  reafon  for  condemnation  ailigned  in  this 
cafe  is,  "  becaufe  the  trade  of  the  colony  of  an  enemy 
not  permitted  in  time  of  peace,  and  not  within  the  pro- 
vifions  of  the  order  of  the  23d  June  1803,  was  illegal/* 
Now  this  firft  miftates  the  fed,  and  next  proceeds  upon 
the  aflumption  that  the  places  referred  to  are  aftually 
colonies,  and  begs  the  whole  queftion.  ^  This  order  can- 
not pk>ffibly  have  a  reference  to  the  condemnation  of 
veflels  in  any  trade  except  a  trade  by  neutral  yeffeU 
from  the  colonies  of  the  enemy  to  we  mother  country,* 
tht  exct'ption  being  made  in  &vour  of  neutral  veffels 

can;ying 
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carrying  on  trade  dlredly  between  fuch  colonies  and 
the  neutral  country  to  which  thefe  veiTels  belong,  and 

u  laden  with  the  property  of  fuch  neutral  country.    This 
order  it  muft  be  obvious  referred  to  clofe  colonial  ports. 
The  Ifle  of  France  has  never  been  confidered  an  inter* 
di&ed  port,  but  in  common  with  fome  others  has  been 
defignated  as  a  port  of  call  and  refirefhment.    Such  are 
theCape  of  Good  Hopey  St.  Helena  and  others.  It  has  been 
alleged  that  upon  the  navigation  ad  this  trade  was 
illegaL     Admitting  this  as  a  principle,  it  becomes 
neceffariiy  a  part  of  their  cafe  that  (he  was  unlading  ia 
the  ifland,  or  vbs  going  thither  for  that  purpofe ;  but 
the  veflel  never  arrived  there,  and  the  mtention  is 
moil  exprefsly  difavowed.     Her  objed  was  to  obtain 
refrefhments.     Her  crew  was  in  fo  fickly  a  ftate  that 
fhe  was  unable  to  double  the  Cape.    No  other  port 
was  open  or  within  thtir  reach.    The  very  ifTuing  of 
the  navigation  aft  by  a  ra(h  and  impolitic  government 
on  the  eve  of  a  war,  a  time  when  every  other  nation 
would  have  been  difpofed  to  retrad,  notwithilanding 
proves  the  trade  there  was  open  at  leafl  previous  to  ite 
enadment;   namely,  in  the  peace  preceding.     It  is 
therefore  perfectly  imneceffary  to  confider  or  reply  to 
the  obfervations  made  refpefting  the  probable  efta- 
blifliment  of  a  free  port  in  that  fettlement.     This  navi- 
gation a£t  being  of  a  municipal  nature,  bears  but  a 

,  refemblance  to  the  jealous  political  guard  which  has 
impofed  by  all  nations  upon  their  We^  India  colonies, 
and  which  has  interwoven  itfelf  into  all  the  treaded  of 
modem  date.  The  learned  Judge  of  the  Court  below, 
in  giving  judgment  in  the  cafe  of  the  Tmmanud^  6b* 
ferved,  that  notwithilanding  the  general  exdufion  of 

f .  other  nations  froA  the  colonies  {a\  the  Americant 
were  particularly  favoured,  and  even  during  period! 
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bf  peace  had  been  permitted  to  exercife  a  limited  trade        The 

witli  the  colonies.     The  relaxation  in  their  favour  ^'^ 

feems  to  have  been  very  general,  and  this  inftance  Ma^fi^^^iti^ 

confiderably  ftrengthens  the  prefumpribn,  that  as  the 

clofer  colonial  eftablifhments  were  open  to  America^ 

thefe  particular  eftablifliments  were  never  intended  by 

their  refpedtive  governments  to  be  clofed  againft  them. 

The  fecret  letters  of  the  Dutch  company  and  their 

agents  have  been  confidently  infilled  on  as  proofe  of 

the  dilpofition  of  the  government  with  rel^edl  to  thefe 

Dutch  fettlements.     What  reference  can  they  poflibly 

have  to  that  which  it  is  neceffary  the  refpondents 

ihould  eftablifli  in  fupport  of  their  cafe  ?     Thefe  are 

not  official  notifications  of  the  intention  of  the  govern^ 

ment,  but  are  merely  the  complaints  of  a  commercial 

body,  upon  findhig  the  Java  fliips  had  been  fupplanted 

in  this  lucrative  trade :  Nothing  can  be  inferred  froia 
it  in  the  way  of  general  law.     Thefe  remonftrance$ 

admit  that  Danijly  China  Ihips  had  alfo  partaken  of  this 

trade  to  a  great  extent  in  time  of  peace.     But  the 

interrerence  in  the  coffee  and  fpice  trade  is  that  df 

which  alone   the   company  complain.     With  refpe£l 

to  the  articles  of  fugar,  arrack,  &c.  which  conllituted 

this  cargo,  no  monppoly  even  is  alleged.     The  quef- 

tion  of  illegality  in  exportihg  this  cargo  is  not  railed 

even  upon  tlie  evidence  adduced  for  the  captors.   Th^ 

objeclion  wluch  has  been  raifed  upon  the  bafis  of  the 

/evopjKMtvw  of  that  ifland  is  one  perfcdily  nugatory;. 

Thr  Court  cannot  be  called  on  to  fupport  and  enforce 

the  revenue  kw  of  another  nation  by  the  confifcatioii 

of  neutral  property,  were  it  admitted  that  the  trade  in 

which  that  property  had  beeii  engaged  was  fubjeft  to  the 

penalty ^ofconfifcaticn  by  the  revenue  law ;  but  this  faA 

is  not  fubftantiated;  indeed,  the  notorious  infringement 

of  the  principle  by  all  other  foreigners  reforting  thither 

Vol.  I.  X  feems 
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Tilt        feems  to  difprove  the  pofidoa,     To  eftabllfh  the  cap- 
•  '_   tor's  cafe  it  is  neceflary  to  fliew  foreign  merchants  had 


jcir|rx9sKxSia  made  no  footing  in  this  trade  in  peace,  but  this  letter 

of  1789  (hews  they  had  obtained  it  to  an  alarming 

(•)  See  Appm-   extent.    The  letter  of  the  company  in  1 790  (a)  admits 

the  trade  is  fo  frequent  that  they  apprehend  thence 
ferious  injury,  and  recommends  the  government  of 
fiatavia  to  avoid  facilitating  their  trade.  •  Strange 
proof  of.  the  eziflence  of  prohibitory  national  law 
indeed!  Why  not  proceed  at  once  to  feizure  and 
confifcalion  ?  This  is  at  once  a  tacit  admiilion  that 
die  trade  was  not  even  prevented  by  the  revenue  laws 
of  the  fettlement.  What  would  have  been  the  tenor 
of  inflruftions  from  this  country  to  the  government  of 
cur  colonies  if  it  were  reprefented  that  the  Americam 
carried  on  a  trade  there  in  violation  of  our  revenue 
law  ?  Certainly  a  fevere  reprimand  for  the  negled  of 
government,  and  an  order  to  feise  and  condemn  all 

(ft)  stc  Afpea-    veflels  engaged  theran.  Another  letter  (^),  dated  179X9 

fpeaks  of  an  intention  of  future  prohibitory  ena£l- 
ments*  Of  any  exilting  law  and  praftice  conformable 
thereto    thefe  communications  are  perfeftly   filent. 

W  Set  Appear    Another  (r),  written  in  1791,  exprefles  fuch  doubt 

in  the  mind  of  the  company  as  to  the  propriety  of  the 
governor's  condufl:  in  having  permitted  an  importation^ 
that  nothing  can  be  thence  inferred  unfavourable  to 
the  pofition  upon  which  we  reft  our  cafe.  It  is  ma- 
terial alfo  to  obferve,  that  thefe  permiflions  occurred 
during  periods  of  peace,  when  it  is  urged  that 
foreigners  were  always  interdifted  and  pofitively  ex- 
cluded. The  only  objeftions  made  originate  ia  the 
commercial  monopolifmg  views  of  a  jealous  cpmpany* 
How  (hould  our  Government,  if  thus  called  upon,  treat 
an  application  or  remonftrance  on  a  fubjed  of  this 
nature  ?    However  prejudicial  the  infiingesaeHt  might 

6  appejyi 
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ippear  to  the  company.  Government  would  coiifider        TKe 
it  a  mere  matter  of  profit  and  lofs  between  the  indi-  '^ 

Viduals  concerned.     Nothing  appears  throughout  this  nayis^^M 
part  of  the  evidence  in  confirmation  .  of  the  esiftence 
irf  any  prohibitory  law,  but  much  is  dilclofed  to  dif- 
prove  it.     Upon  the  fubjeft  of  Mr.  Polanen*s  letter, 
k  is  rather  extraordinary  that  a  difpatch,  treating  of 

things  as  they  aftually  were  at  the  moment  of  com* 
inunicatidn,  and  written  in  Augti/i  1809,  fliould  be 
adduced  as  evidence  to  affeft  a  veflel  captured  in  1 805* 
This,  refers  merely  to  the  prefent  trade  of  Batavia 
during  a  war,  contains  no  proof  of  the  fafl:  of  exclu-«^ 
fion,  but  fhews  that  it  was  the  anxious  wifli  of  th^ 
tompany  not  only  to  throw  open  the  trade,  but  even 
ka  make  confiderable  facrifices  of  emolument  in  order 
to  induce  Aniericajis  to  enter  into  it  more   largely* 
Java  coffee  being  an  article  of  more  ready  fale  than 
^ces,  the   objed   to  which  this  agent  directed  hi9 
attention  was  the  ailimilating  the  profits  upon  a  cargo 
of  fpices  to  that  on  one  of  coffee,  fd  as  to  extend  th4l 
triide  in  fpices,  and  thus  by  the  medium  of  Americdm 
difpofe  of  produce  accumulated  by  reafon  of  the  embar* 
raffment  of  their  own  trade.     An  invitation  i^  here 
tertainly  held  out,  but  folely  that  of  increafe  of  pro4  ^ 

fits.  Such  a  trade  would  no  doubt  increafe  during 
war,  yet  veffels  engaged  in  it  would  not  be  confidered 
iri  a  court  of  priz:e  liable  to  confifcation  ex  confeqUintia* 
A  diilinftion,  it  has  been  faid,  is  made  by  hiqi  with 
ft  fneer  between  the  trade  of  the  Moluccas  and  that  of  ^ 
lava^  and  it  is  contended  he  knew  better.  Hie  ob-  ^ 
iervations  bear  no  fuch  interpretation.  This  alone 
Wa$.the  great  objeft  of  his  enquiry,  **  what  is  the  pro# 
^^  pofition  maintained  with  refped  to  this  trade 
*'  amongft  the  .rfmmranx ;"  he  afferts  they  entertained 
the  idea  thajt  the.  Englijh  confidered  the  one  a  cuf« 

X  a  ternary 
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The        totnary  trade,  the  other  not.     He  had  nothing  further 
-^ '  ^  to  inveftigate,  but  reprefents  hirafelf  fatisfied  it  would 

Jifiyx^,x8xa  induce  the  perfons  vnth  whom  he  was  contrafting  to 
.  enter  into  his  views  upon  more  advantageous  terms  to 
the  company.  By  the  treaty  of  Munjier  it  was  cer- 
tainly Adulated  that  Spain  and  Holland  fhould  not 
interfere  with  their  refpeftive  trades  to  their  different 
Cettlements  in  India ;  but  this  originated  in  a  wiih  to 
complete  their  fepsration  fo  as  to  enable  each  to  exer« 
cife  an  entire  and  undifputed  fovereignty  in  their 
reijpeftive  dominions.  The  treaty  of  1782  ftipulated 
for  a  goieral  refervation  of  rights,  fo  that  if  America 
liad  any  rights  they  were  referved  to  her  by  the  terma 
of  this  treaty.  The  terms  are  general,  it  would  there- 
fore be  neceflary  an  ezprefs  ftipulation  fhovdd  be  made 
to  interdid  the  trade  by  Americans  to  Batavia.  No« 
thing  lels  would  have  been  effedual,  fince  no  fimda* 
mental  principle  exifled  to  debar  her  trading  thither : 
This  opinion  had  its  due  influence  upon  the  mind  of  the 
W  J-«J^         Couirt  in  the  cafe  of  the  Tv:o  Marias^  Boume(a\  decided 

ad  of  May  1 809,  which  failed  &om  Batavia  by  the  Ifle 
of  France  to  America.  The  voyage  was  contended  to  be 
from  Batavia  to  Holland  through  thefe  intermediate 
ports.  There  was,  befides",  a  fpoliation  of  the  papers 
on  board,  which  the  mailer  accounted  for  by  dating  the 

inconvenience  of  conveybg  private  letters.  'Further 
proof  was  admitted  as  to  the  part  of  her  cargo  confift- 
ing  of  Java  coffee,  and  the  remaining  goods,  taken 
on  board  in  America^  were  reftored.  Giving  the 
captors  the  utmoll  that  can  fairly  be  made  of  Polanen*% 
letter,  we  contend  they  have  not  taken  that  burden 
of  proof  upon  them  which  is  neceffary  for  condemna* 
fion :  Nor  in  a  queftion  of  fuch  extreme  importance 
to  the  interefts  of  America^  more  particularly  in  the 
prefent  ftate  of  European  traiGc,  it  would  be  impfu« 

dent 
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dent  in  the  extreme  to  impute,  on  the  grounds  at       ,t1i« 
prefent  offered  to  the  Court,  the  poflibility  of  con- 


denuiation.  M^fi^^iU^ 

Stephen^  fameftde^  arguing  in  fupport  of  the  princi- 
ples juft  laid  down,  confidered  it  a  violation  of  cc«n-  ' 
mon  fenfe  to  defcribe  Java^  an  ifland  of  700  miles  in 
length,  as  a  colony.  Hindojian  might  as  well  be 
fimilarly  denominated.  Thefe  places  had  always  been 
4efcribed  by  Dutch  writers  as  fadories*  Colonies, 
thus  denominated  from  the  term  ColonttSy  were  peopled 
from  the  mother  country  with  agricultural  views. 
Such  were  the  Weji  Indian  farms,  cultivated,  by 
labourers  procured  from  Europe  and  Africa.  The 
proprietary  intereft  of  fuch  land  refided  in  the  mother 
country.  It  was  a  mere  tranfinarine  farm,  depending 
folely  on  the  mother  country  for  its  fupply  by  importa^ 
tion  or  trade  by  exportation  (a).  If  a  WeJi  Indian  co-  ^^^  /mmmmrf, 
lony  furrender,  it  becomes,  with  the  property  there^  aRob.Rep.iyS, 
altogether  prize  to  the  captors.  Would  this  be  the  cafe 
if  Java  were  conquered  ?  Gibraltar  might  equally  as 
well  be  confidered  a  colony  of  England.  After  dread- 
fid  conflidU  it  was  conceded  by  the  treaties  of  Munjier 
and  others,  that  particular  nations  fhould  not  trade  to 
thefe  and  certain  other  fettlements  abroad.  But  none 
ever  heard  of  a  war  to  prevent  a  trading  by  other 
nations  to  Jamaica.    The^rid  and  abfolute  nature  of  a 

•  colony  would  be  fufficient  in  itfelf  to  prevent  any  fuch 
trade.     A  law  might  as  well  be  paffed,  prohibiting  a 

. '  trade  from  Lmdon  to  Bri/lol  by  foreign  fhips.  Sup- 
pofing  the  non-fupply  of  Java  would  make  it  furrender 
to  the  forces  of  Great  Britain^  it  would  be  difficult  to 
admit  (that  Great  Britain  in  confequence  of  the  regu- 
lations previoufly  adopted  by  the  Dutch  Company,  as  it 
h^d  been  urged,  could  avail  itfelf  of  them  fo  as  to  pro- 
Jiibit  the  Americam  from  trading  thither.    If  th?  Dutch 

'^ }  Company 
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Ti»  Company  loft  their  afcendancy,  doubtlefs  even  th^ 
**'^*""'     reftriaion  would  be  taken  ofF  altogether.    There  had 

J%J9^S;o.  not  appeared  in  the  conduft  of  the  Court  any  anxiety 

to  referve  this  queftion  of  national  charafter.  This  trade 
had  been  carried  on  by  America  for  a  long  time  with- 
out any  interruption;  its  legality  might  have  fre- 
quently  become  a  fubjeft  of  difcuffion  hi  this  and  other 

(«)  tmSfii  courts.  Thus,  in  the  cafe  of  the  Indus  (d\  a  veffel  en- 
.  gaged  in  a  fimilar  trade,  although  inftruftipns  had  beeH 
given  to  the  mafter  to  alter  his  manifeft,  on  further 
proof  the  Court  decreed  reftoration.  Shortly  after  an- 
other cafe  occurred  from  Mafanzas  in  the  Havannah^ 
and  fimilar  inftructions  had  been  given,  which  was; 
followed  by  condenmation.  The  cafes  were  in  fome 
refpeSs  fimilar,  but  the  Court  proceeded  upon  thofe 
principles  only  which  were  applicable  to  the  diflferent 
fettlements  to  which  the  parties  traded.  The  general 
praftice  of  this  court  had  been  confidered  by.all  mer- 
chants as  a  ftandard  of  fecurity  in  commercial  fpecula- 
tions.  How  dangerous  and  unjuft  then  would  it  prove 
to  pronounce  an  accuftomed  neutral  trade  illegal  with^ 
t)ut  any  previous  notice.  In  the  Calypfo^  one  of  thefe 
cafes,  there  were  four  very  ftrong  affidavits  to  prove  the 
appearers  never  heard  of  any  reftridtion  of  the  trade 
to  the  Ifle  of  France.  The  French  navigation  ad  un- 
doubtedly proved  an  additional  reftraint  on  foreign 
trade,  but  flopped  far  fhort  of  our  monopoly  in  refo^ 
rencc  to  the  colonies.  No  part  of  thie  Eqfi  was  laid 
.  under  fimilar  reftriftions  as  the  fettlements  in  thq 
Weji  Indies.  In  the  Erin^  one  of  thefe  cafes,  the 
Judge  of  the  court  of  Bombay  appeared  to  be  fatisfied 
this  trade  w^  open.  Whenever  veffels  have  been 
feized  failing  from  the  Ifle  of  France  to  Briiijh  or 
neutral  ports,  it  had  been  generally  for  defeft  of 
papers  or  fufpicion  of  fraud.  The  grounds  of  decifion 
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in  the  Penman  and  the  Amjterdam  Packet  was  that  of        tu 
fcsuuL     If  even  this  veffel  had  entered  the  Ifle  of    T^-^^^'^^ 
Prance  and  difpofed  of  her  cargo  there,  it  would  not  jMayifih,x$ia 
fubjeft  her  to  condemnation,  the  trade  thither  bdbg 
permitted.     To  land  a  paffenger  there  would  not  have 
been  illegal ;  but  neither  he  or  the  veflel  erer  reached 
it,  the  diftrefs  and  licknefs  of  the  crew  leading  the 
mafter  to  avow  an  intention  which  occafioned  this  de- 
tention.    If,  however,  the  Court  fhould  not  be  dit 
pofed  to  reftore  this  property,  he  hoped  there  was 
abundant  inducement  to  difpofe  the  Court  to  admit  the 
claimant  to  the  benefit  of  further  proof. 

The  King^s  Advocate  in  reply y  did  not  underftand 
the  objeftion  raifed,  that  thde  reftridions  if  in  force 
arofe  from  mere  municipal  regulations,  which  there- 
fore the  Court  could  not  be  called  upon  to  enforce* 
Were  they  not  all  founded  upon  the  fame  general 
policy  of  commercial  interefts  in  ftiips,  failors,  foreign 
commerce,  and  the  great  national  advantages  refulting 
from  them  ?  In  what  was  the  foundation  of  thefe 
reftriftions  defective  ?  By  the  firft  charter  of  the  Eaji 
India  Company  it  was  particularly  provided  that  ftran* 
ger  foreigners  fhould  be  compelled  to  obtain  fpedal 
licences  in  order  to  enable  them  to  trade  in  thefe 
eflablifhments.  Thefe  reflridive  regulations  were 
enforced  with  peculiar  flriftnefs.  The  navigation  aft 
fliewed  the  difpofition  of  France  to  be  equally  averfe 
to  the  interference  of  other  nations  in  iheir  trade  to 
the  EaJi  as  in  that  to  the  WeJ.  The  late  decifions  in 
our  courts  of  law  (a)  had  recognifed  this  mutual  mono-  (a)  bw  y.  Ap- 
poly,  as  long  eflablifhed  by  various  treaties.  The  inter-  R^p!  i6».  *"^ 
val  of  the  peace  was  too  fhort  to  afcertain  what  was 
intended  to  be  the  permanent  policy  of  the  French  or 
J)utch  Goveroments  in  their  relations  with  India^  as  had 

X^  been 
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Th#         been  already  laid  down  by  the  Court  with  refpeft  to  the 
yATAMco.     enemy's  fettlements  in  the  Wcfi  Indies.     The  proof  im- 


Mtfi^tiio.  poiied  on  the  refpondents  was  extremely  difficult.  They 

had  to  feek  in  foreign  countries  for  principles  of  foreign 
law  applicable  to  this  cafe.  The  obftniftions  thrown  in 
tl^eir  way  were  not  merely  accidental.  At  leaft  fufpi- 
cion  fhould  arife  from  the  circumftance  of  the  mafter*« 
unwarrantable  departure  from  his  iiiftruftions.  The 
party  fhould  therefore  be  fo  far  concluded  by  it  as  to 
be  required  to  introduce  further  and  fatisfaSory  proof 
if  the  Court  fhould  be  of  opinion  the  cafe  of  the  re- 
fpondents did  not  entitle  them  to  the  affirmation  of  the 
fentence  pronounced  by  the  Court  below^ 


;fukf%S^itt^  JtJDGMENT. 

Sir  Wm.  Grant. — Having  had  the  general  qyeJli 
tion  on  the  Baiavian  cafes  long  under  confideration, 
and  given  to  it  tliat  attention  which  fo  important  an 
invcffigaiicn  demands,  we  have  been  induced  to  con- 
clude the  e\'idence  now  offered  to  the  Court  is  too 
imperfeft  to  found  any  opinion  one  wny  or  other  upon 
the  general  nature  of  the  trade  in  which  thefe  veflels 
were  occupied.  That  being  the  cafe,  and  the  captor 
having  failed  in  fubftantiating  the  pofition  upon  which 
he  principally  founds  his  right  to  make  prize  of  the 
veillls  in  queflion ;  namely,  the  illegality  of  this  trade, 
we  are  of  opinion  the  confequence  is,  that  the  feveral 
feniences  of  condensation  from  which  the  claimants 
have  appealed  mufl  be  reverfed,  the  circumftances  of 
each  particular  cafe  being  infufficient  to  fupport  upon 
other  grounds  the  fentence  of  the  Courc  below  j 
wlnlft  the  fentence  of  refloration  in  that  cafe  from 
which  the  c^tor  has  appealed  mufl  be  affirmed.  In 
all  thefe  cfifes  howeyer  we  decree  the  payment  of  0i 
ea£tor*s  expences  in  this  C^u^iamt^at  helow^ 

'  Sin- 
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Sentence.         '  m» 

Th£    'ourt  decreed  the  proofs  exhibited  by  the    ^^"^^^^^ 

l^ptors  in  this  caufe  did  not  fufficiently  eftablifli  the  jwy-j^isx^ 

jfllegality  of  the  trade  in  which  this  (hip  was  engaged, 

juid  pronounced  for  the  appeal  and  againft  th^  feiv 

tence  of  the  court  below,  and  reftored  the  fliip  and 

cargo  on  payment  of  the  captor's  expences  in  both 

courts. 

The  fentences  of  condemnation  pronoimced  on  the 
Liberty^  thie  Prudent^  and  Calypfo^  were  alfo  reverfed. 
.  The  fentence  rcftoring  the  fliip  and  cargo  in  the  cafe 
of  the  Erin  was  affirmed. 


CiATHARINA  ELIZABETH,  Sjobeck  Matter.     /««# aja, iSi^ 

A   SWEDISH  veffel   laden  with  wipes  and  a  con-  Carrying  to  a 
fiderable  quantity  of  dollars  on  a  voyage  as  afferted  adjudication  in 
from   Tenerife  to  London,  was  captured   2 ^d  April  ^^^^^"^ 
1805,  by  the  private  fliip  of  war  Spy,  in  endeavouring  ^°^  •J**  ^ 
to  re-enter  the  port  of  Oratava  in  the  ifland  of  Tene-  tgnhift  the  Mpt* 
riffe^     No  papers  were  found  oa  board.     The  fliip  Fre^t^ 
was  carried   to  Barbadoes,  where  flie  together  with  J^^^oS-i* 
that  part  of  heir  car^o  confift:inc:  of  wines  and  alfo  ?"«^**^  <^*^^ 

*  .   ,"  o  •     intemipoon  of  A 

500  dollars,  the  private  property  of  the  mafl:er,  were  voyagt  by  the 
Xeftored ;  the  remainder  of  the  fpecie  was  condemned.  Squint  coodem- 

nationofthe 
vefTel  in  a  re*^ 

The  King's  Advocate  for  the  Appellants. — ^The  na-  ™««e  pos- 
ture and  circumfliances  of  this  cafe  call  imperioufly  « being  tlTtS^ 
upon  the  Court  to  mark  with  peculiar  fentiments  of  {evt^^wl 
difapprobation  the  unjuftifiable  conduft  of  the  captors.  ^^*Jf^-^ 
Thisveflel  under  charter-party  failed  with  a  careo  enemy* port. 

.  '         '  °       Freight  due 

vcivoni.  Privileges  6f  a  mifter  chanering  his  veflel  t<x  a  paxti^ubr  purpoTe.     Capture  coniidered 
^u,  entitle  the  owuexi  of  the  veiTel  to  freight. 


i... 

4. 


bou\ 


^tafi^xSta 
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«•  from  London  to  Oratava^  where  ihe  proceeded  to  take 
jBusABSTH.  ui  a  return  cargo  of  wine  and  fome  dollars.  Whilft 
diis  yeflel  was  lying  off  and  on  waiting  for  the  mailer, 
who  was  on  fhore  procuring  his  papers  relative  to  this 
cargo,  (he  was  fdzed  by  the  Spy.  The  mafter  feeing 
tile  capture  from  the  fhore  in  vain  attempted  to  pre- 
vail on  fome  Spanijh  feamen  to  put  him  on  board  his 
own  veffel,  and  being  unable  to  learn  to  what  port 
liis  fhip  ha4  been  carried,  failed  for  England.  The 
captors  put  men  on  board  to  navigate  her,  and 
fwnoved  five  of  her  crew,  confiding  in  all  of  feven 
men  on  board  the  Spy^  one  of  whom  (hortly  after  fJdl 
in  an  a&ion  with  a  French  veffel  which  finally  captured 
the  Spy.  The  prize  mafter  carried  this  veffel  to  JJ^r- 
iadoesj  although  he  muft  have  been  aware  of  the 
danger  of  bringing  a  veffel  bound  for  Europe  to  fo 
remote  a  port  for  adjudication.  In  that  port  the  veflel 
fuffered  fo  feverely  by  accident  that  fhe,  on  appraife* 
ment,  appeared  to  have  been  materially  reduced  in 
value,  and  was  reported  to  be  worth  no  more  than 
Ms^x^^h  Ajfo/.     Upon   the  found  and  jufl  principles  which 

have  regulated  the  decifion  of  the  High  Court  of  Ad- 
miralty in  the  Annaj  La  Porte  (a\  a  fimilar  cafe  of 
unjuftifiable  detention  and  remt)val  to  a  diftant  port, 
m  which  the  Court  obferved,  that  the  difcretion  granted 
to  cruifers  by  the  general  inftrudions  to  bring  in 
prizes  to  fome  convenient  port^  fhould  be  caudoufly 
examined,  no  plea  of  even  a  mutinous  difpofition  in 
|()Lord»>  1797.  the  crew  would  be  admitted  as  a  fufficient  fan£Hon  or 

apology  for  fimilar  mifcondudk.  In  the  cafe  of  the 
Maryland  (J))  this  Court  was  of  opinion  the  captor,  a 
Liverpool  privateer,  was  highly  cen&rable  for  carryiog 
her  prize,  which  had  almoft  reached  the  coai^  ^ 
purope^  back  to  th^  We/l  Jndics^  although  it  wis 
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]Sfgued  the  privateer  was  bound  there  dire£b;  die        Th* 
Court  decreed  a  reftitution  with  cofts  and  damages.-   ELxzAwmS 
Thefe  judgments  refleft  honour  upon  the  Courts  of 


prize  in  this  coimtry,  and  muft  be  dedfive  of  the  pre-  ''"'^  *^  ^ 
fent  cafe.  In  the  papers  of  this  cafe  are  found  fome, 
it  if  prefumed,  of  a  fufpicious  nature,  and  reflefting 
(m  the  proof  of  property ;  one  i$  a  bill  of  lading  for 
the  wines  for  account  of  merchants  of  Hamburgh  to 
be  delivered  at  Tonningen  to  thefe  mercha^ ;  another 
is  a  letter  from  Scott ^^  Idle^  and  Co,  of  London^  to  the 
£ane  merchants,  purporting  to  acknowledge  the  re» 
cdpt  of  au  oftenfible  letter  of  order  from  him  relating 
to  this  cargo,  and  engaging  not  to  reclaim  the  fame 
^om  thefe  merchants  in  cafe  of  detention.  This,  it 
muft  be  evident,  was  an  innocent  attempt  to  render 
this  trade  from  a  Spanijh  ifland  pradicable  and  fafe  as 
againft  the  enemy.  As  the  velTel  had  obtained  a  licence 
feom  His  Majefty  to  import  the  faid  goods,  to  Great  BrU 
taijiy  and  thefe  Hamburg  merchants  have  by  papers  now 
produced  on  oath  difclaimed  all  intereft  in  this  pro- 
^ty,  there  can  be  no  other  reafon  afforded  for  her  pof- 
ifeffing  fuch  papers.  The  dollars  condemned  are  proved 
(o  have  been  taken  on  board  by  the  captain  to  the  con- 
fignment  of  feveral  Britijh  merchants.  From  thefe 
drcumftances  the  appellant  trufts  the  Court  will  con- 
iider  him  entitled  to  recover  the  dollars  condemned  in 
^e  Court  below,  pronounce  freight  to  be  due  on 

the  wines,   and  condemn  the  captor  in  cofts  and 
damages. 

Arnold^  for  owners  of  the  wines ^  contended  no 
freight  could  be  fairly  demanded ;  firft,  becaufe  the 
yoyage,  fo  far  as  refpefted  thefe  owners,  and  to  which 
the  charter-party  had  reference  in  point  of  faO:,  never 
^  com* 


3if 
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ThB  cotnmencedy  as  it  was  for  the  importation  of  wines, 
BuiABrrL^.  which  could  only  begin  after  the  cargo  was  completed 
■"  and  the  Ihip  had  failed  in  the  ufual  way :  Secondly^ 

ajd,  ivxa  ^g  veffel  having  failed  under  an  exprels  licence,  it 
was  the  duty  of  the  mafter  to  conform  thereto  ;  in 
taking,  therefore,  the  dollars  on  board,  he  fo  far  for- 
feited the  protedion  of  the  licence,  which  did  not  com- 
prife  this  fort  of  property  in  the  articles  therein  fpeci- 
fied,  and  thence  the  confequence  of  the  detention  o 
the  vefiel  fiiould  be  vifited  upon  himfelf.  As  the 
licence  had  been  procured  for  the  expref*  purpofe  of 
importing  wines,  fuch  a  conduct  was  a  violation  of  his 
engagement. 

Stephenj  in  reply ^  obferved,  the  charter-party  con- 
trafted,  that  on  delivery  at  London  freight  Ihould  be 
paid  in  full  fati^fadion  both  for  the  outward  and 
homeward  voyage.  It  was  a  maxim  capture  was 
always  confidered  delivery  to  entitle  the  party  to 
freight.  By  the  charter-party  alfo  his  cabin  was  rcfervcd 
to  him  and  his  fole  ufe,  the  dollars  therefore  might  be 
carried  without  any  breach  of  engagement.  Indeed, 
had  he  taken  half  a  cargo  of  enemy's  property  on 
board  after  he  had  received  thefe  wines,  he  could  not 
be  faid  to  violate  his  engagement,  as  the  charter-party 
only  bound  him  to  take  on  board  what  was  there  pro» 
vided  for  him :  If  the  mafter  had  broken  this  contraQ 
an  adion  might  be  fuftained  againft  him  hereafter  upon 
that  breach.  The  decifion  in  this  cafe  would  not 
affecl  the  parties  in  fuch  an  adion  at  common  law* 
The  alleged  caufe  of  her  detention  was  a  fufpidon 

entertained  that  fhe  was  trading  between  the  ports  of 
the  enemy. 
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Sentence.  th* 

The  Court  pronounced  for  the  appeal,  retauned   elisabits. 


the  principal  caufe,  therein  condemned  the  captors  in 
cofts  and  damages  fuftained  by  the  owners  of  the  fhip 
fubfequent  to  the  capture,  including  the  freight  which 
would  have  been  due  Upon  the  cargo  claimed  oa 
behalf  and  decreed  to  belong  to  Meflrs.  ScBtt^  Ule^ 
and  Co.  in  cafe  the  fame  had  been  delivered  purfuant 
to  the  charter-party,  and  moreover  pronouficed  freight 
to  be  due  upon  the  dollars  condemned  in  the  Court 
below. 


Jkne  334,  itxQi 


JOSEPHINE^  Chilton  Mailer.  Jiiii#3otfi,igx«. 

A  K  American  (hip  bound  from  Se7iegal  to  London  ["^J^^ 

with  a  careo  of  cum,  for  account  of  Britijb  and  ga/ua4erii«eiice. 

1  1  "     o»  c   -TT*      -mir   •    n    t  Property  import- 

neutral   owners    under  proteoion  or  His  Majelty  s  edonaccontt 

licence,  was  captured  on  the  a€th  O^lober  i8otf  and  ^'^d'byr* 

fent  in  for  adjudication.     In  the  High  Court  pf  Ad-  f^^l^j^J^^^ 

miralty  the  filip  was  reftored  by  confent  to  the  Ameri*  ^Wch  an  •nemy 

can  claimant.     The  principal  part  of  the  cargo  was  cemin  exttnt 

pronounced  to  be  Britijh  and  American  property  and  fifcitioo^o^^ 
reftpred,  and  the  remainder  condemned  as  enemy's  «"*"^»  •Wwugii 

'  ,         '  no  part  caa  m 

property   not  protefted    by    His   Majefly's   licence,  fpedfiadiy 
From  this  fentence,  reftoring  the  principal  part  of  the  aauudiT  thsi  to 

cargo,  the  captor  and  His  Majefty's  Procurator-gene-  Ji"^titie^2dS 

ral  profecuted   an  appeal,  to  which  the  claimant's  the  "en  acquired 

proctor  brought  m  an  adhefion,  fo  far  as  refpefted  the  agreement 

1     ^      r-.!.  J  J  tiponalwUnctof 

parts  or  the  cargo  condemned.  ,  ^avm^ 

SUfhen 
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Tht  Stephen  and  Arnold^  for  the  Claimants^  cont«ide<i^ 

o»»PHiwg>    ^^  ^^  captor  had  no  reafon  to  be  diffatisfied  with 


JliiKjQch»xSza  the  fentence  of  the  High  Court  of  Admiralty,  reftoring 

the  bulk  of  this  cargo,  fmce  the  documents  in  thef 
caufe  clearly  proved  the  property  to  belong  as  claimed. 
By  the  atteftation  of  Mr.  Wilfon  of  London^  it  ap* 
peared  he  had  long  been  engaged  in  trading  to  Sene* 
galj  and  procuring  thence  cargoes  of  gum,  to  be 
imported  into  England  for  the  ufe  of  various  manufacr 
lories  in  this  country,  and  that  he  had  fupplied  nearly 
three-fourths  of  the  quantity  neceflary  for  this  fupply 
for  feveral  years  paft*  The  difficulties  attending  thisi 
trade  to  an  enemy's  colony  were  confiderable,  and 
recourfe  W2s  neceffarily  had  to  artifice  and  concealment 
in  order  to  proteQ:  property  embarked  in  a  fpeculation 
fo  hazardous;  felfe  papers  were  therefore  put  on 
board  to  prote£t  the  veffel  from  enemy's  cruifers. 
Wilfon  entered  into  an  agreement  with  a  Mr,  Water-* 
man  J  an  Amei'ican^  who  proceeded  to  Senegal  to  pro- 
vide a  cargo  of  gum  to  b^  imported  into  Efigtand  fat 
their  mutual  account.  In  May  1806  he  chartered  the 
American  fhip  Rufus  for  Senegal^  and  obtained  a 
licence  from  His  Majefty  to  import  on  board  the  faid 
fhip  a  cargo  of  gum  from  Senegal^  but  which  he  after- 
wards confidered  was  not  fufficiently  general  for  the 
peculiarly  critical  nature  of  the  trade  in  which  he  wai" 
engaged;  he  therefore  procured  the"  licence  to  be 
altered  at  the  Council  Office,  by  inferting  therein, 
**  or  any  other  neutral  fhip."  With  this  licence  the 
Rufus  arrived  at  Senegal^  when  the  defign  of  fending 
her  back  to  Englatid  was  abandoned,  and  the  .carga 
procured  by  Waterman  imported  on  board  the  AmerU 
can  veffel  Jofephinc  under  the  protection  of  the  faid 
licence.  .  Upon  the  arrival  gf  the  fhip  in  England^ 


J 
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and  even  until  Mr.  Waterman^s  return  to  this  country^ 
he  confidered  the  cargo  exclufively  their  property,  as 
he  depofed  in  his  fir(t  atteflation  of  claim.  He  how-  jumiP^Um 
ever  had  fince  been  informed  of  arrangements  made 
by  his  partner  with  which  he  had  reafon  to  be  diirati£> 
fied ;  of  which  the  atteftation  of  Mr.  Waterman  gave 
the  following  account.  During  his  (Mr.  Watermark ^ 
ftay  at  Senegal  he  had  received  great  perfonal  civilities 
from  the  French  Governor  Blancbety  by  which  he  was 
enabled  to  carry  on  a  trade  dired  to  this  country.  He 
had  been  induced  at  the  requeft  of  the  governor  to  fhip 
£3r  him  on  a  former  occafion  1 200  lbs.  of  gum,  on  board 
a  veiTel  defUned  for  London^  the  proceeds  of  which 
were  remitted  for  the  ufe  of  the  governor's  daughter, 
who  was  then  at  fchool  in  Paris.  Some  time  after, 
the  governor  again  informed  him  he  was  defirous  to 
remit  another  fum  to  Europe  for  a  fimilar  purpofe, 
and  requefted  him  to  give  a  bill  on  London  payable  at 
Paris  for  5,000  Francsj  and  in  exchange  offered  to 
give  him  5,000  lbs.  weight  of  gum.  Finding  it  incon- 
venient to  draw  upon  London^  yet  being  anxious  to 
accommodate  him,  both  on  account  of  the  kindnefs 
he  had  received  and  the  expediency  of  complying  with 
the  wifhes  of  the  governor  imder  the  particular  circum« 
ftances  of  his  fituation,  he  propofed  to  fend  this  quan- 
tity of  gum  on  board  this  fhip  freight  free,  to  be  dif- 
pofed  of  at  London^  and  remit  the  proceeds  to  Paris 
for  the  ufe  of  Mademoifelle  Blanchei.  To  this  the 
governor  acceded,  and  the  5,000  lbs.  weight  confti- 
tuted  part  of  the  cargo  of  the  Jofepbine  at  uie  time  of 
the  capture.  With  refped  to  another  part  of  this 
cargo,  confifting  of  12,000  lbs.  weight  of  gum,  Mr. 
Waterman  depoled,  that  in  the  courfe  of  his  trade  he 
^ecame    conne(^ed  with  Hlx.Mlkul,    a  Frenchman^ 

agent 
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Tht         agent  of  a  houfe  at  Hamburg.     They  occafionally 
accommodated  each  other  with  gum  and  other  articles. 


Aii«aaiMtxo>  About  the  time  of  his  departure  from  Senegal  a  ba-* 

lance  on  this  account  remained  due  to  Filicide  amount- 
ing  to  12,000  lbs.  which  finding  it  inconvenient  td 
difcharge  at  Senegal^  he   engaged   to   pay   him  the 
amoimt  thereof  in  London  from  his  own  fhare  of  the 
proceeds  of  the  Jofcphinc^s  cargo,  fubjed  however  to 
a  deduflJon  of  the  expoiices  of  freight  and  ufual  com^ 
miflion,  and  fubfcribcd  with  his  initial  the  following 
acknowledgment ;  "  Tliefe  are  to  certify  that  I  have 
received  of  jMr.Fillcul  12,000  lbs.  gum,  all  the  ex- 
pences  here  he  has  paid  me :  the  freight  and  expences 
to  Europe^  lofs  or  gain  of  weight,  and  other  expences, 
are  to   be   borne  in   proportion  to  the  cargo,  after 
dedufting  all  thcfe,  com.  &c.  the  proceeds  are  for 
him.     W."     This  mode  of  liquidating  his  debt  he 
was  compiled  to  adopt  from  inability  to  pay  m  fpecie, 
not  with  imy  intention  to  cover  the  property  of  an 
enemy,  confidcring  Fillcid  at  the  time  to  be  a  neutral 
fubjeft,  as  he  had  a  paffport  from  the  governor  of 
His  Majefty's  fettlemcnts  at  Goree.     No  part  of  the 
cargo  w^as  ever  fhipped  by  or  on  accoimt  of  Fi Ileal; 
nor  any  part  of  the  cargo  confidered  the  fpecific  guni 
which  was  owing  to  him.     He  had  no  intereft  in  the 
cargo.     The  debt  could  not  be  cancelled  but  by  pay- 
ment thereof  in  I  $ndon^  nor  w^as  it  intended  Filleul 
fliould  incur  any  rilk  with  refped  to  any  part  of  the 
cargo.     Being  apprehenfire  left  the  aftual  deftination 
of  the  cargo  to  London  fhould  be  detefted  in  the  ene^ 
my*s  colony,  Mr.  Waterman  did  not  advife  his  partners 
of  the  tranfadlion.     During  his  abfcnce  Filleid  called 
at  Mr,  Wilfo7i*s  counting-houfe,  requefting  a  loan  of 
money,  as  he  ^^'as  ^uch  inconvenienced  from  the 

circumflance 
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drcumftance  of  Mr.  Waterman^s  delay,  who  was,  he        Thf 
faid,  confiderably  indebted  to  hini.     He  received  30  /      <>"'""** 
from  Mr.  Wilfon^  who  coniidered  him  a  diflrefled  man^  /im^aothiiSio 
for  which  he  gave  his  bill  of  exchange  on  Mr.  Le  Clerc^ 
his  employer  at  Hamburg.    On  Mr.  Waterman* s  arrival, 
finding  his  partner  much  difpleafed  by  this  fhipment  of 
the  governor's  property,  he  forbofe  to  acquaint  him  of 
the  arrangement  made  with  Filleul.    By  a  fecond 
and  fubfequent  affidavit  Mr.  WU/on  depofed.  that  the 
whole  cargo,  except  the  5,ooolb^.  mentionea||wa8  puir- . 
chafed  by  funds  ariling  from  the  proceeds  of  various 
goods  fent  out  by  him  in  different  fhips  to  Senegal^ . 
Under  His  Majefty's  licences.     Haraig  imp9rted  witU 
his  own-  capital  three-fourths  of  the  gum  brought  into 
Great  Britain  within  thefe  fifteen  years ;  for  the  pro- 
tedbn  of  which  importation  Government  had  granted  % 

him  licences  long  prior  to  the  grant'  of  any  other, 
from  a  convi&ioh  of  its  mdifpenfible  necellity  in  the 
various  manufadures  of  this  country*  The  trade  was 
attended  with  great  difficulties,  and  it  was  particularly 
neceffary  to  conciliate  the  governors  of  the  colony. 
Hence  he  felt  it  abfolutely  neceflary  to  make  the 
remittance  of  2,400  francs  in  April  1807,  as  the 
proceeds  of  5,000  lbs.  for  the  ufe  of  Mademoifelle 
Blanchet^  left  the  governor  Ihould,  in  retaliation  for 
the  lofs  he  had  fuftained,  proceed  to  confifcate  his 
property  at  Senegal  and  that  of  other  Britijh  mer- 
chants. The  lofs  in  the  event  of  th^  condemnation 
of  this  part  of  the  cargo  muft  be  fuftained  by  the 
claimants.  The  property  therefore  confifcated  could 
not  be  cbnfidered  that  of  the  enemy.  In  fafl:,  from 
the  manner  in  which  trade  was  carried  on  in  that 
fettlement,  where  gum  was  a  fort  of  circulating  medium 
by  which  debts  were  paid,  remittances  made,  and  moft 
Voju.L  Y  other 
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The        Other  articles  eftimated,  it  fhould  be  confidered  as  a 
mere  transfer  of  fo  much  money  from  the  colony  to 


Jmtsofhatio.  this  country,  to  be  remitted  thence  to  France.    The 

excliifive  property  in  this  gum  left  the  governor  the 
moment  it  was  received  on  board.  He  only  transferred 
a  credit  to  an  amount  as  yet  unafcertained,  which  was 
to  be  regulated  by  t|ie  flate  of  the  market  here,  ope* 
rating  upon  k  in  the  fame  manner  as  the  exchange 
upon  a  remittance  by  money  or  bill,  and  ftri^y 
jpeakin^jthere  was  here  no  tangible  property  upon 
which  a^Kut  of  prize  could  proceed  to  adjudication. 
The  fame  argumentsi  were  applicable  in  this  refped  to  " 
the  proceeds  of  the  1 2,000  lbs.  weight  to  which  l7/« 
leul  was  entitled  only  in  an  equitable  point  of  view, 
and  that  exdufively  from  Mr.  Waterman^  as  the  whale 
A  cargo,  with  the  exception  of  the  5,000  lbs.  weight, 
^^  had  been  purchafed  by  the  funds  of  Wilfon  only,  who 
h^  confented  to  allow  Waterman^  as  his  agent  and  at 
a  remuneration  for  his  perfonal fsrvicei,  one-fourth  of 
the  proceeds.  The  lofs  occafioned  by  the  refufal  of 
the  captor's  agent  to  liberate  this  cargo  on  bail,  in, 
order  that  it  might  be  difpofed  of  gradually  and  af 
circumftances  niight  render  it  expedient,  (bang  an 
article  of  very  limited  confumption,)  amounted  to  up* 
wards  of  3,000/.  which  circumftance  had  induced  the 
claimants  to  apply  to  His  Majefty  for  licences  more 
e^edually  prote£dng  their  accuftomed  trade,  and  im« 
powering  them  ta  import  cargoes  of  gum,  or  fuch 
other  raw  commodities  from  that  fettlement  as  were 
permitted  to  be  imported  by  the  order  of  the  i  ith  of 
Novembet  1 807,  to  wbomfoever  the  /aid  goods  mgbi 
appear  to  belongs  with  liberty  to  touch  at  a  neutral  port 
to  obtain  frefli  clearances.  On  thefe  grounds  the 
claimant  had  adhered  to  the  appeal,  and  prayed  refti- 
tudon  of  thefe  parts  of  the  cargo. 

The 
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The  King's  Advocate  and  Dallas ^  for  the  4pp^ll^^U     jos^xne 
contended  that  the  licence  having  been  employed  in  - 

attempting  to  cover  the  property  of  the  enemy,  the  Jiww30tt,i8i0f 
parties  to  whom  it  had  been  granted  had  forfeited  the 
benefit  of  its  protection.  Nothing  could  be  more  in 
contradiction  to  the  intention  of  the  Britijb  GrOvem- 
ment  than  fuch  an  application  of  its  indulgence*  The 
general  principle  that  licences  fhould  be  taken  to  be 

ftri£li  juris  would  be  fufficient  to  lead  to  a  condemna^ 
tion  of  the  whole  property  embarked  in  a  fpeculation 
under  a  licence  which  had  been  fo  grofsly  abufed.  The 
ai^guments  adduced  for  reftoring  the  parts  of  the  cargd 
condemned  were  perfeCUy  nugatory,  founded  upon  the 
difficulty  of  obtaining  a  fupply  for  this  coimtry,  the 
neceifity  on  the  part  of  the  enemy  to  make  remittances 
,to  Europe^  and  the  willingneis  of  the  claimants  to^ao- 
conimodate  thefe  perfons  by  perverting  the  purpofe  to 
which  this  licence  was  intended  to  be  applied.  No 
neceifity  appeared  to  exifl  for  a  violation  of  national 
chara&er  in  this  trade ;  in  fad  this  coimtry  had  always 
been  amply  fupplied  without  it.  The  neceifity  the  enemy 
laboured  under  to  expofe  his  property  to  capture,  or 
the  acquiefcence  of  our  merchants  or  neutrals  in  its 
concealment,  could  not  entitle  fuch  parties  to  any  indul- 
gence. Hence  the  bulk  of  the  property  was  fubjeft  to 
confifcation,  but  no  queition  poifibly  could  arife  as  to 
the  liability  of  that  property  adually  proved  o  belong 

^  to  the  enemy. 


Sentence.  "       jwyitb^lxf. 

The  Court  by  interlocutory  decree  pronounced 
againft  the  appeal  and  alfo  the  adhefion  thereto,  and 
affirmed  the  fentence  of  the  Court  below. 
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EUROPA,  Christian  Mafter. 

npHIS  was  a  cafe  of  a  Danijh  fhip  bbund  horn  Ton* 
ningen  to  Cadiz^  condemned  on  the  intervention 
of  the  King's  ProSor  in  the  High  Court  of  Admiralty 
as  prize  to  HisMajefty,  The  cargo  confifted  of 
Danijb  and  Bohemian  property,  as  appeared  by  the 
documents  on  board.  The  Court  referred  the  adju* 
dication  of  the  latter  property,  and  the  ufual  time 
having  elapfed  from  the  return  of  the  monition,  and 
no  claim  haying  been  ^en  for  the  faid  property,  die 
Judge  decreed  the  property  as  prize  to  the  captor, 
afid  pronounced  freight  to  be  due  thereon  to  the 
Crown.  From  this  latter  fentence  an  appeal  was  pro* 
fecuted  on  the  part  of  the  Bohemian  claimants. 


•"i 


Arnold  and  Stephen^  for  the  Captor j  obferved,  that 
die  claimants  could  not  be  permitted  to  enter  mta 
proof  of  their  claims  after  fuch  unaccountable  negli- 
gence and  delay.  The  original  proceedings  in  the 
Court  below  commenced  on  the  14th  Augti/i  i8o7« 
Sentence  upon  this  part  of  the  cargo  had  been  referved 
until  November  1808,  and  no  appeal  had  been  inter- 
pofed  until  June  1 809.  The  Court  therefore  would 
not  extend  its  indulgence  to  a  party  fo  culpably  negli- 
gent in  profecuting  its  claim.  The  nature  of  the 
property  itfelf  was  alfo  extremely  liable  to  fufpicion, 
from  the  circumflance  of  the  alferted  Bohemian  pro- 
prietors having  configned  thdr  refpedive  parcels  of 
goods  as  to  houfes  at  Cadiz^  confifting  of  the  fame 
number  of  partners,  and  precifely  the  fame  names 

7  as 
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as  thofe  of  the  proprietors  themfelyes  refiding  in        Tii« 
Bohemia^  and  hence  the  claimants  could  not  be  entitled  _H!!Ll. 


to  any  particular  indulgence.  /nfr  s^  ^Um 

I 
Dallas  and  Jenner^  for  the  Claim^  attributed  the 

delay  to  the  unfettled  ftate  of  things  upon  the  coQti* 
nent  during  that  period.  The  continued  (late  of  war* 
&re  in  the  intervening  countries  had  rendered  regular 
communication  extremely  imcertain,  if  not  imprac- 
ticable }  a  fad  which  was  perfedly  well  known  to  the 
Court,  and  was  fufficient  in  itfelf  to  induce  it  to  per- 
mit thefe  proo&,  which  were  perfedly  authenticated^ 
to  be  introduced. 

Judgment. 
Sir  Wm.  Grant. — After  fo  great  a  lapfe  of  time 
fince  the  commencement  of  the  firft  proceedings  in  the 
Court  of  Admiralty,  without  any  reafonable  account 
being  given  for  the  negligence  of  thefe  afferted  owners, 
firft,  in  entering  no  claim  in  the  Court  below,  and 
n^t,  in  permitting  fo  much  time  to  elapfe  without  an 
appea^  we  muft  confider  it  extremely  dangerous  to 
admit  any  additional  proof  at  fo  late  a  period.  In- 
deed we  could  not  rely  upon  it  if  it  were  penmtted  to 
be  introduced.  We  muft  therefore  pronounce  againft 
the  appeal. 

Sentence. 
Pronounced  againft  the  appeal,  and  affirmed  the 
lentence  of  the  Court  below.  % 


T3 


39«  ^SSS  DETERMINED  IN  THE 


'JW/y5th»xSia  HENDRICK,  Hansen  Maften 

T»dei>yiictiict.  ^THHIS  (hip,  under  Prtj^aw  colours,  bound  with  a 
ftruaionrfa  cargo  of  Wine  from  Bourd^aupc  to  Londc?iy  unJfer 

^7f^;,^^^  the  protefUon  of  His  Majefty's  Ucence,  but  provided 
withftandima     y^ixh  colourable  papers,  ftatinc:  the  deftinadon  to  be 

fubfequentOrdtr.  ^      r»         /7  ,  i  ,     i  •    n     • 

of  Council  may  St.  Fctcrjl/urghj  was  cnptured,  proceeded  againit  in 
alteration  in  per-  thc  High  CoiiFt  of  Adiiiiralty,  wherc  the  Ihip  and 
ni^r"Thl^  cargo  were  reftored  on  payment  of  the  captor's  ex* 
pMitionernot  pences t  froiu  which  fentence  the  captor  and  His 
nominee  except    Majeity  s  Frocurator-general  appealed, 

defcribed  as  fuch 

Ip  tkc  licance.  ,  ^ 

For  the  Claimant^  Dallas  and  Sioddari. — ^From  the 
pecuUar  nature  of  the  licence,  by  which  tliis  veffel  and 
her  cargo  were  protefted,  the  Court  cannot  but  concur 
in  opinion  with  the  learned  Judge  below  and  affirm 
the  fentence.    The  licence  {a)  granted  by  the  Secretary 

of 


{a)  LICENCE. 

To  all  Commanders  of  His  Majedy's  (hips  of  war  and  privatecn^ 

and  all  others  whom  it  may  concern,  greeting, 

WHEREAS  it  hath  been  rcprefcnted  to  the  Lords  of  thc 
Council  by  Godfrey  Ptefe  and  Co.  of  LonJoriy  merchants,  that  they 
are  defiious  of  obtaining  a  licence  or  pafs  for  permitting  three 
▼efielsy  bearing  any  flag,  to  proceed  with  cargoes  of  the  foHowio^ 
arti«|^  firom  Bourdeaux  or  any  other  French  port  to  a  port  of 
Greai  Britamf  grain  if  importable,  according  to  the  proviiions  of 
the  com  laws,  feeds,  faffron,  rags,  oak  bark,  turpentine,  hides, 
/kins,  honey,  wax,  fruit,  raw  materials,  linfecd  cakes,  tallow, 
weld,  wine,  lacr,  French  cambrics,  and  lawns,  and  that  the  ma(- 
\m  may  be  permit^d  ^o  receive  their  freight^  and  depart  with 

thcif 
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of  State  to  MefTrs.  Fte/e  and  Co.  merchants,  Londotit  The 

is  of  a  very  unconfined  defcription,  sailpermits  thretf  twpMcK. 

vefle^s,  bearing  any  flag,  to  proceed  t^b  cargoes  of  ju/yjthfZfzQ^ 

wine 


their  veiTels  and  crews  to  any  port  not  blockaded :  I,  the  under- 

figned,  one  of  His  Majefty's  principal  Secretaries  of  State,  in 

purfuance  of  the  authority  given  to  me  by  His  Majefty  by  Order 

of  Council,  under  and  by  virtue  of  power*  given  to  His  Majefty 

by  an  aft  pafled  in  the  forty-eighth  year  of  His  Majefty  s  reign, 

intituled,  An  ad  to  permit  goods  feciured  in  warehoufes  in  the 

port  of  L:ndony  to  be  removed  to  the  out  ports  for  exportation  to 

any  port  of  Europe^  for  empo¥rering  His  Majefty  to  direft  thac 

licences,  which  His  Majefty  is  authorized  to  grant  under  His  Sign 

Manual,  may  be  granted  by  one  of  the  principal  Secretaries  of 

State,  and  for  enabling  His  Majefty  to  permit  the  exportation  of 

goods  in  veflels  of  lefii  burthen  than  are  now  allowed  by  law,  during 

the  prefent  hoftilities,  and  until  one  *^  month  after  the  fignature 

of  the  preliminary  articles  of  peace,''  and  in  purfuance  of  an  Order 

of  Council,  fpecially  authorizing  the  grant  of  this  licence,  adupli* 

cate  of  which  Order  of  Council  is  liereunto  annexed,  do  hereby 

grant  this  licence,  for  the  purpofes  fet  forth  in  the  faid  Order  of 

Council,  and  do  hereby  direft  the  conmianders  of  all  His  Majefty't 

ihips  of  war  and  privateers  not  to  interrupt  the  faid  vefleU,  but 

fufter  them  to  proceed  as  ^/brefaid,  notwithftanding  all  the  docu* 

ments  which  accompany  the  (hips  and  cargoes  may  reprefent  the 

fame  to  be  deftined  to  any  neutral  or  hoftile  port,  provided  that 

the  names  and  tonnage  of  the  veflels,  the  names  of  their  mafters, 

and  time  of  their  clearance  firom  Bourdeaux  or  other  port  of  lading, 

(hall  be  endorfed  on  this  licence ;  that  they  (hall  be  permitted  to 

bear  the  French  flag  only  until  they  are  two  leagues  diftant  itom 

Bourdeaux  or  the  neighbouring  coaft ;  that  if  they  (hall  have  borne 

the  faid  flag,  proof  (if  required)  (hall  be  given,  that  they  are 

not  French  built,  nor  manned  with  French  feamen ;  that  if  bound 

up  channel^  they  (hall  ftop  at  Plymouth,  and  proceed  firom  thence 

with  convoy  to  their  ports  of  deftination,  or  at  long  as  fuch  con* 

voy  (hall  be  inftrufted  to  preteft  them.    This  licence  to  remain  in 

force  for  fix  months  from  the  date  hereof,  and  at  the  expirarion  of 

the  faid  periodi  or  fooner  if  the  voyage  be  compkted,  to  be  depo« 

Y4  fited 
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The         vine  from  BourdeauXj  or  any  other  French  port,  to 
r  Great  Britairu  and  requires  the  ufual  indorfements  on 

/iiftf  jth,i8xo.  the  licence  ofihe  names  of  fhips  and  mafters,  with  the 

tonnage 


<rii» 


fited  (at  the  cafe  may  be)  with  the  commiflioners  of  Hit  Majefty't 
Cuftoms  at  the  port  of  London^  or  with  the  collector  of  the  cuf- 
toms  at  the  out  ports. 

Given  at  H^hiieisU  the  15  th  day  of  March  i8o9>  in  the  forty* 
ninth  year  of  His  Majefty's  reign* 

LIVERPOOL. 
Godfrey  Fufe  and  Co.  Licence. 

(Wrote in  the  margin.) 
This  licence  fenres  for  the  (hip  Hendrick  of  Stettin f  of  43 1  tons, 
Peter  If  an/en  mafUr^  and  cleared  at  Bourdeaux  the  ajth  Augmft 
1809. 

.ORDER  in  Council  authorifmg  the  above  Licence. 

At  the  Council  Chamber  WhitehaU  the  15th  March  1809. 

Prefent, 
The  Lords  of  His  Majefty's  Moft  Honourable  Privy  Council. 

Duplicate. 

WHEREAS  there  was  this  day  read  at  the  board  the  humUe 
petition  of  Godfrey  Fe'ife  and  Co.  of  London^  merchants,  praying  1 
licence  for  permitting  three  veffels,  bearing  any  flag>  td  proceed 
with  cargoes  of  the  following  articles  from  Bourdeaux  or  any  other 
French  port  to  a  port  of  Great  Britain^  viz.  grain  (if  importable 
according  to  the  provifions  of  the  com  laws),  feeds,  faffron,  ragsi 
oak  bark,  turpentine,  hides,  (kins,  honey,  wax,  fruit,  raw  mate- 
rials, linfeed  cakes,  tallow,  weld,  wine,  lace,    French  cambrics, 
and  lawns  |  and  that  the  mafters  may  be  permitted  to  receive  their 
fireighc,  and  depart  with  their  velTels  and  crews  to  any  port  not 
blockaded  ]  Which  petition  being  taken  into  condderatioD,  it  ii 
hereby  ordered  in  Council,  that  a  licence  be  granted  to  the  peti* 
tioners  for  the  purpofe  above  fet  forth,  notwithftapding  all  tha 
documents  which  accompany  the  (hips  and  cargroei  may  repreieni 
the  fame  to  be  deftined  to  any  neutral  or  hoftile  port,  upon  condi^ 
tioQ  that  the  name«  aiid  toniiage  of  the  veflels,  the  qamet  of  their 

maftes^i 
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tonnac;e  of  the  veffels,  and  the  time  of  their  clearance     ^  Thi 
from  the  port  of  lading.    Thefe  requifitions  have  been  - 

complied  with  mod  ftriftly.  The  printed  reafons  of  Jirfv5th,i8xa 
the  captor  impeach  both  fhip  and  cargo,  firfl,  as 
enemy's  property,  and  fecondly,  as  not  protefted  by 
the  licence.  The  cargo  is  diftinftly  proved  by  the 
genuine  papers  on  board  to  have  been  (hipped  for 
accomit  of  Britijb  merchants.  The  papers  on  board, 
reprefenting  the  confignment  to  perfons  refiding  in 
Rujfta^  are  by  the  mailer,  mate,  an4  others,  admitted 
to  be  falfe,  and  put  on  board  merely  to  deceive  the 
cruifers  of  the  enemy.  The  veffel  is  proved  to  be 
Prtifftan  property  by  the  bill  of  fale  found  on  board, 
and  the  depofitions  of  all  the  witnefles  on  board.  But 
even  were  fhe  not  Frujftan  the  claimant  would  not  be 


mafterSy  and  the  time  of  their  clearance  from  Bourdeaux  or  their 

port  of  lading,  ihall  be  endorfed  oo  the  (aid  licence,  that  they 

(hall be  permitted  to  bear  the  French  flag  only  until  they  are,  two 

leagues  diflant  from  Bourdeaux  or  the  neighbouring  coaft ;  that  if 

they  (hall  have  borne  the  faid  flag,  proof  (if  required) 

given,  that  they  are  not  French  built,  nor  manned  with   Fn 

(eamen ;  that  if  bound  up  channel,  they  (hall  (top  at  Plymouth^ 

and  proceed  from  thence  with  convoy  to  their  ports  of  defiination, 

or  as  long  as  fuch  convoy  (hall  be  in(lru£ied  to  proteA  them. 

Such  licence  to  remain  in  force  for  fix  months  from  the  date 

hereof,  and  at  the  expiration  of  the  faid  period,  or  fooner  if  the 

voyage  be  completed,  to  be  depo(ited,  as  the  cafe  may  be,  with 

the  conunilfioners  of  His  Majefty's  cu(iom8  at  the  port  of  Londot^ 

pr  with  the  colledor  of  the  cuftoms  at  the  out  ports.     And  the 

Right  Honourable  the  Earl  of  Liverpool^  one  of  His  Majefty't 

Principal  Secretaries  of  State,  is  hereby  fpecially  authorized   to 

grant  fuch  licence,  in  cafe  his  Lordfliip   (hall  fee   no  objedioa 

thereto,  annexing  to  fuch  liceng^  the  duplicate  of  this  order  here-* 

frith  fent  for  that  puiipoie. 

STEPH.  COTTRELL. 

bound 
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The         bound  by  this  defed,  inalinuch  as  the  licence  exprelsly 
_    protefts  veflels  bearing  any  flag,  and  would  therefore 


J'  5th,iiia   proteft  an  enemy's  (hip,  a  fortiori  enemy's  property 
(0)  8upni3zj.    in  the  cargo.     In  the  cafe  of  the  Jofephine\d)  your 

Lordihips  were  of  opinion  a  licence  granted  to  import 
generally  a  cargo  of  a  certain  defcripdon  would  not 
avail  to  proted  any  part  of  fuch  a  cargo.appearing  to 
be  the  property  of  the  enemy,  or  upon  which  cargo  an 
enemy  had  a  claim  ia  bulk  to  a  certain  extent.  Here, 
however,  Jtio  doubt  can  be  entertained  that  the  licence 
from  its  peculiar  conihru&ion  would  extend  to  a  much 
greater  length  than  that  required  for  the  protefHon 
of  this  fhip  and  cargo.  In  this  inftance  the  motive 
of  Government  in  granting  licences  is  completely 
developed :  For  general  licences  are  not  granted  as  a 
matter  of  favour  to  the  applicant,  but  through  poli- 
tical modves,  and  adually  with  an  intention  to  drive 
the  trade  of  the  country  in  articles  of  a  certain  defcrip* 
tion,  interdifted  generally  by  th^  fyftem  of  retaliatioi]^ 
thi^  country  has  been  compelled  to  adopt  by  the 
"iPl^reflion  of  the  enemy.  And  upon  this  principle  it 
is  tliat  we  find  the  benefit  of  fuch  licences  is  not 
intended  to  be  confined  to  the  party  making  the  appli* 
cation ;  fince  they  may  without  danger  be  transferred 
to  others  not  named  in  the  licence.  Thus,  in  the  pre* 
fent  cafe  the  licence  is  granted  at  the  requeft  of  Meflrs. 
Tiefe  and  Co.  and  the  importation  made  for  the  account 
of  Meffrs.  Rucker  and  Co.  and  Meflrs.  Tqftet  and  Co. 
In  the  Court  below  the  captor's  cofts  were  granted, 
•  moft  ptobably  from  the  circumftance  of  the  mafter's 
having  concealed  frcwn  the  knowledge  of  the  captor 
that  he  was  protected  by  licence,  and  not  having  pro- 
duced it  until  after  the  fliip  arrived  into  Plymouth^ 

TO 
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Thk  might  be  the  refult  of  laudable  caution'  on  the        Th* 

part  of  the  mafter  with  refped  to  fo  valuable  a  cargo,  ^ ^ 

as  he  ftated  he  did  not  know  whether  the  captor  was  Ai^^zSxa 
French  or  Englijb  for  fome  days,  but  this  inadvertence 
can  by  no  means  affed  the  fubjed  of  coils  in  this 
court.     We  therefore  fubmit  the  appeal  is  vexatious^ 
and  ihoUld  be  difinifled  with  cofts. 

Tbe  Kin^s  Adv$cate  and  Stephen^  for  the  Captors. ^^ 
The  queftion  before  the  Court  involves  confiderations 
of  confiderable  magnitude  and  intereft:  denature 
of  the  authority  by  which  licences  are  granted,  and 
the  length  to  which  the  protedion  by  licences  may 
extend.    This  licence  appears  to  have  been  granted  in 
reference  to  the  order  (^)  annexed  to  it,  and  muft  (•)Noi«,fi9ft, 
therefore  be  confidered  to  be  granted  for  the  ufe  of  ^*  ^^^ 
the  petitioners  exclufively,  and  a  matter  of  perfonal 
&vour«     The  permiffion  to  trade  by  Hcence  being  axi 
infringement  or  modification  of  the  general  law,  pro- 
hibiting all  trade  with  the  enemy,  fhould  therefore  be 
conflrued  moft  ftridly.     The  privilege  is  incapable  of 
being-^transferred  to  others  not  named  in  the  particular 
grant.     This  was  the  fentiment  of  the  Court  below  in 
giving  judgment  in  the  cafe  of  the  Jonge  Johannes  (b).  (•)  4  Rob-Rep. 
Thus  ftottd  the  doftrine  in  1802  ;  nothing  has  fmce     ^' 
occurred  to  change  it.     Indeed  it  would  be  a  fubjeft 
0f  confiderable  alarm  if,  in  the  cafe  of  a  licence  granted 
to  ^.,  JS.  could  come  into  court  and  juftify  his  trading 
with  the  enemy  in  confequence  of  the  licence  having 
been  transferred  to  him.   The  great  objefl:  of  Govern- 
inent  in  referving  the  grant  of  thefe  licences  within  its 
immediate  controul  is  to  prevent  improper  perfons 
obtaining  t^  dangerous  exemption  from  the  reftric- 

tions 
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^  The        tions  impofed  by  the  war,  which  would  be  altogether 

■■I      L   fruftrated  by  permitting  a  transfer.     Notwithftanding 

J^K5th,i8xo.  what  has  been  faid  upon  the  unreftrided  nature  of  the 

licence,  it  is  obvious  the  grant  is  not  intended  to  be 
inade  to  three  fhips  to  import  cargoes,  but  to  thefe 
perfons  to  import  three  cargoes.  No  fatisfadory  proof 
of  property  has  been  exhibited,  and  it  has  been  maixw 
tained  none  is  neceflary,  as  the  licence  is  fuffidently  ge- 
neral to  proted  even  that  of  the  enemy.  Upon  this  part 
of  the  cafe  it  will  be  neceflary  to  refer  to  the  conffaruc* 
don  of  die  feveral  Orders  in  Council  regulating  this 
Q)ecie6  of  trade  during  the  prefent  war.  The  order  of 
die  nth  of  Novemier  1807  reftri£ted  generally  all 
trade  with  thofe  ports  of  France^  her  allies,  or  other 
nations,  from  which  the  Britijb  flag  was  then  ex- 
cluded ;  with  various  exceptions,  amongft  which  was 
one  in  favour  of  veflels  or  their  cargoes  not  at  war 
with  His  Majefty,  and  coming  from  reftrided  ports 
dired  to  ports  in  Europe  belonging  to  His  Majefty. 
This  was  followed  by  the  Order  of  the  26th  November 
1807,  which  fandioned  the  importation  of  goods  into 
Great  Britain  from  any  port  in  Europe^  except  pons 
fpecially  notified  to  be  in  blockade,  to  whomfoever 
the  faid  goods  might  appear  to  belong.  That  of  the 
ft6th  of  April  1809,  revoked  the  former  exifHng 
orders,  and  denominated  the  trade  to  France^  Holland^ 
and  their  colonies,  and  alfo  the  Northern  ports  of 
Italy  from  Pe/aro  to  Orbitello^  illegal. 

By  the  Court. 
Sir  John  Nichol. — As  things  ftood  previous  to 
the  order  of  the  a  6th  April j  would  not  this  property 
bave  been  protected  ?  The  order  of  |he  27th  JV^^KieiiiAfr 

1807 
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1807  appears  to  contain  a  claufe  proteSing  even  the    ^  iim 
property  of  the  enemy  on  fuch  a  deftination. 


Hemd&xck. 


So  it  would  appear,  but  the  order  of  the  a6th 


Jufys^iZm 


of  jfpril  revokes  the  enaftment  in  favour  of  fuch  a 
firade,  and  this  importation  did  not  take  place  until 
long  after,  the  (hip's  clearance  from  Bourdeaux  bearmg 
date  the  a4th  Augujl^^-^"-^ 

By  the  Court. 
Sir  Wm.  Grant. — The  quefUon  is.  Whether  every 
licence  granted  fince  the  order  of  27th  November  is  ta 
be  conftrued  in  reference  to  that  order.  The  order  is 
made  in  &vour  of  veHels  belonging  to  dates  hot  at  war 
vith  us,  and  proteds  goods  on  board  fuch  veffels' 
ooming  for  importation  here  to  whomfoever  belongings 
The  licence  certainly  W2»  not  intended  to  reftrid  but 
extoid  the  order. 

——The  parties  Ihould  not  be  permitted  to  proted 
tfaemfelves,  at  one  time  referring  to  the  letter  of  the 
laftrudions,  at  another  to  that  of  the  licence.    And 
while  they  require  that  they  fhould  not  have  leis  than 
the  benefit  of  the  order  previoufly  illued  if  no  licaice 
whatever  had    been   granted,  we  have    a  right  to 
demand  that  they  ihould  not  have  more  than  the  benefit 
of  the  licence  as  though  no  fuch  order  had  been  in 
exiftence,  particularly  when  it  is  confidered  the  par- 
ties claiming  are  Britijh  merchants,  and  therefore  leafl 
entitled  to  favour  in  a  tranfadion  of  this  nature,  wh^re 
he  indulgence  proceeds  altogether  upon  the  prefump- 
on  of  the  honourable  intention  and  good  faith  of  the 
iplicants. 
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The  Judgment. 

pir  Wm.  GRANT.*-*It  appears  to  us,  that  whatever 


jk/jr  5tk,  iSzo.  was  the  fair  conftr action  of  the  licence  when  iflued,  it 

muil  aeceflariiy  contintte  the  lame  while  it  remains  in 
force.  Government  could  never  have  intended  to 
reftriA  the  licence  more  than  the  general  order.  It  is 
perfe£tly  fair  to  conftrue  the  licence  favourably  for 
the  parties  claiming  if  it  can  be  done,  by  a  reference  to 
thefe  inftrudions.  And  it  is  alfo  neceflfary  to  obferve^ 
that  the  petitioner  in  this  inftance  is  not  the  nomiaee, 
the^  licence  being  granted  merely  at  his  requeft,  while  in 
(«)  VideioFn,  the  cafe  of  the  Jofephine  (a\  the  permiflion  was  given 
3^'  ezprelsly  to  the  claimants  by  name  to  import  a  cargo 

cm  board  the  Rufusj  or  any  other  neutral  fhip.  The 
only  remaining  quefUon  for  our  determination  b. 
Whether  the  licence  is  to  alter  in  confequence  of  a 
variation  occaftoned  by  the  order  fubfequently  iflued  ? 
We  apprehend  not.  The  judgment  was  therefore 
right  aixd  mud  be  affirmed. 

Sentence. 
Pronounced  againft  the  appeal,  affirmed  the  fen« 
tence  appealed  from,  and  remitted  the  caufe. 
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FALCON,  Atkiks  Mafter.  "^  My  i^^Mcs 

TN  this  cafe,  the  Court  having  pronounced  againfl:  Cofti. 
..   the  appeal  as  a  clear  cafe  of  £r;^udulent  concealment  the  coOs  ^f  an 
of  the  property  of  the  enemy,  an  application  was  SlJ^^li'ed  thr*^ 
made  by  His  Majefty's  Advocate  to  condemn  the  ap-  ^^5^^,^^. 
pellsmt  in  the  cofts  of  the  appeal.     Amongfl  the  papers  ten  agreement  to 
introduced  on  the  part  of  the  captors  were  found  arti-  theueutnicha. 
des  of  agreement  entered  into  between  the  appellant,  the  ^ewuSi* 
Ttacr  Halbran,  refiding  in  New  Tork,  and  Meffrs.  "^^^^"^ 
Ordmontj  Chagerayj   and  Co.   of  Bourdeaux^    dated 
•3d  of  June  1805,  by  which  it  was  agreed  between 
thefe  parties  to  found  a  houfe  of  trade  in  the  name  of 
Mr.  Halbran  (a)  folely,  exprefsly  for  the  purpofe  of  (a)  Hope^  u^ 
ferving  as  an  ^/r^;/  or  "mediimi  for  the  relations  **^*  ^*  *** 
between  Europe  and  the  colonies  interrupted  by  the 
war:**  This  arrangement  or  partnerihip  to  continue 
for  three  years,  and  an  equal  partition  to  be  made  by 
the  parties  of  all  the  profits  refulting  from  commif^ 
fkms,  confignments,  and  fpeculations  mutually  entered 
into.    Mr.  Halbran^  for  whom  the  houfe  at  BourdeauK 
*  ^  had  provided  very  extenfive  credits  in  America^  Am^ 
Jlerdam^  Hamburgh  and  London^  particularly  binding 
himfelf  ^^  to  cover  with  his  liame  and  as  his  property 
the  operations  of  the  houfe  at  Bourdeaux^  and  to  claim 
perfonally,  if  required,  the  property  fo  covered.** 


Thi  Court  condemned  the  appellants  in  the  cofls 
of  the  appeal. 


^y. 
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jH|jt^iSta  JENNET,  CouRSKLL  Mafter. 


^T^HIS  veffel  was  reftored  on  appeal  from  the  Vioei- 
ivi^^iAii'  Admiralty  Coui^  of  Nova  Scotia  with  part  of  her 

Sc^oodemned  *  cargo.  Upon  an  appeal  being  interpofed  by  the 
Sddl^fi^^  claimants  of  other  parts  of  the  cargo,  an  interventioA 
tre.  and  the  vef-  ^^^as  made  on  the  part  of  the  mailer  for  freight.    Upoli 

ftl  being  afteiw  .  ^     r  ^u  r  or 

wtfds  reftored     arguing  tlus  part  ot  the  cale, 

upon  appeal,  a 
lien  for  freight 

SS^^UST        ^dams  contended,   that  as  the  veflel    had  been 

reflored  upon  appeal  the  mafler  was  entitled  to  freight ; 
the  reftoration  amounting  in  effed  to  the  ezculpatioa 
of  the  mailer  in  the  management  of  his  fliip  upon  this 
voyage.  The  freight  had  always  been  confidered  an 
appendage  upon  the  veffel.  The  fate  of  the  one  in* 
volving  that  of  the  other. 

Thi  Court,  referring  to  the  original  proceedings 
In  the  caufe,  obferved,  that  the  fhip,  tackle,  freigbt^ 
&c.  had  been  condemned  in  the  Court  below.  The 
Court  of  Appeals  had  pronoimced  againfl  this  fentence, 
and  decreed  the  veffel  fliould  be  reflored.  The  fen- 
tence of  reftitution  (hould  therefore  be  conflrued  to 
have  comprifed  thefe  feveral  neceffary  appendages  of  the 
fhip.  The  Court  therefore  pronounced  for  the  appel- 
lant, and  decreed  freight  to  be  due  to  the  mafler,  and 
to  be  a  charge  upon  the  cargo. 


V 
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\ 


MARGARET,  HeArd  Mafl^r.  iwy  *ift,i«iA 

npHE  captor  having  only  a  conlmiflion  againfl:  Spain,  Ccmtmband  with 
this  fhip  and  cargo  on  a  return  voyage  from  Ba-  ^rf^m^tt^ 
tavia  to  Baltimore,  had  been  condemned  in  the  Vice^  SaSon^th* 
Admiralty  Court  of  Barbadoes  as  prize  to  the  Crown  «f ^^y**  cofpny- 

-'.  i-t  1  ,  Condemnation  of 

and  a  droit  or  admiralty,  navmg  been  employed  on  ihip  and  that  part 
the  outward  voyage  in  conveying  gim-p^lirder  and  longing  t^di* 
other  contraband  articles  to  the  Ifle  oi  France,  a  colony  ^^^''dle^^emlin. 

of  thie  enemy,  der  being  con- 

^  demned  as  ene* 

niy's  property. 

The  King's  Advocate  fir  the  Refpmdent,  adverting  JtitM,):^ 
to  the  cafe  of  the  Rofalie  and  Betty  (a),  contended,  ^^^  vena  may 
that  upon  the  principle  there  laid  down  by  the  learned  ^  ar':ou^i|rerent 
Judge  of  the  High  Court  of  Admiralty,  that  the  part  p^Sy  chan^ 
of  the  return  cargo  which  was  the  fubjeft  of  the  pre-  ^Jfff^^*^ 
fent  appeal ;  namely,  a  moiety  of  certain  (hinments  of  v^^^  ^o  ^^^^^ 

^^     ^  j'  1-        J  u  ^Ihe  may  have 

lugar,  con:ee>  and  pepper,  claimed  as  tne  property  or  traded  from  the 
the    owners    of    this  veffel^    Meffrs.  M^Faden  and  ^^urefrom^hct 
Schwartes  of  Baltimore,  (the  remaining  moiety,  toge-  ^f^^^^^ 
ther  with  therefidue  of  the  goods  onboard,  appearing  isitnece^th* 
to  be  the  property  of  a  Dutch  merchant.)  was  juflly  ihouidbepm 
liable   to  condemnation;  firft,  becaufe  the  outward  con^Wn^kmU 
cargo,  confiding  principally  of  tar  and  gunpowder,  ^ornn"*' voyait, 
and  fuch  contraband  articles,  were  by  means  of  falfe 
documents  and  fuppreffion  carried  tfShe  Ifle  of  France; 
and  fecondly,  becaufe  the  homeward  cargo  was  alio 
felfely  documented,  ahJ  this  moiety  of  the  fugar^  cot 
fee,  and  pepper  claimed,  was  the  produce  arifing  from 
the  proceeds  of  the  faid  contraband. 


■■     I     iW 


(fl)  i  Rob.  Ref .  343, 

Vol.  I.  %  Arnold 
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-It  certainly  would  be  admitted  this  mafter  had        Th« 

•afted  ftrangely  throughout,  and  had  been  very  liberal  ^ ^ 

in  admitting  that  which  mud  be  jlHudicial  to  the  July  axft,  iZim 
interefl  of  the  claimants,  who  had  mk  Upon  the  voy- 
age the  mafter  in  whom  they  repofed  confidence; 
and  this  acquiefcence  in  the  views  of^the  captors  had 
been  ?unply  recompenfed  by  their  indulgence,  as  they 
had  reftored  to  him  all  the  property  he  had  an  interefl 
in  on  board,  with  other  fignal  marks  of  favoun     The 
property  of  the  prefent  cargo  appearing  completely 
deflitute  of  any  conne^don  with  the  firfl,  it  would  be 
a  ftep  beyond  any  the  Court  had  taken  on  any  former 
iimilar  occafion,  were  this  property  confidered  liable 
to  condemnation.     Some  boundary  fhould  be  efla- 
blifhed  or  elfe  it  would  be  impoflible  to  afcertain  when 
a  veffel  might  be  confidered  exempt  from  the  confe- 
quences  of  an  aft  of  delinquency  however  remote* 

Judgment. 

Sir  Wm.  Grant.— The  principle  upon  which  this 
and  other  Prize  Courts  have  generally  proceeded 
to  adjudication  in  cafes  of  this  nature  appears  fimply 
to  be  this,  that  if  a  veffel  carried  contraband  on  the 
outward  voyage,  fhe  is  liable  to  condemnation  on  the 
homeward  voyage.  It  is  by  no  means  neceffary  that 
the  cargo  fhould  have  been  purchafed  by  the  proceeds 
c^  this  contraband.  Hence  we  muft  pronounce  againfl 
this  appeal,  the  fentence  of  the  Court  below  being 
perfedly  valid,  and  confiftent  with  the  acknowledged 
principles  of  general  law^ 

SiNTBNCE. 

Pronounced  againft  the  appeal,  and  affirmed  th'e 
fentence  of  the  Court  below  condemning  the  property 

tf  both  ibip  ^^  ^^S<^^- 
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/iilya5th,x3xe.  Et^IZA^  BuRROUGH  Maftcr. 

^'*'P*^J*\    TN  this  appeal  from  the  fentence  of  the  Vice- Ad* 

ftored  •n  further  ±        ^  '^'^^  .  i         /i  • 

proof.— Appiica-  miralty  Court  of  Jamaica,  condeimiing  the  ihip 
^^r^uJ^  and  cargo,  an  application  was  made  to  the  Court 
^ghSto''""^  for  the  captor*s  expences,  under  the  followng  cir-r 
^''u'  "ir"^""*"  cumftances, 

dicuce  to  a  mo- 

oSSbZrf*        Adams,  for  the  Capior,  ftated,  that  further   proof 

having  been  permitted  to  be  introduced  in  the  caufe : 
he  had  examined  the  further  proofs  and  admitted  them 
to  be  fatisfaftory.  To  prevent  unneceffary  trouble  or 
delay  he  had  propofed,  on  behalf  of  his  party,  to 
coqfent  to  the  reftorajion  of  the  property  on  payipept 
of  the  captor's  expenccs.  To  this  reafonable  propofal 
tlie  claimant  had  refufed  to  aflent.  The  captor  was 
certainly  entitled  to  an  allowance  of  expences  where 
the  claimant  had  recourfe  to  further  proof  to  fubftan- 
tiate  his  claim :  As  this  obftinacy  had  been  the  fole 
caofe  of  the  parlies  once  more  prefenting  themfelyes 
to  the  Court  to  prove  what  was  not  difputed,  the 
claimant  fhoukl  therefore  defray  the  captor's  expence^ 
in  the  prefeiit  application,, 

Arnold,  for  the  Claim,  contended  the  claimant  wa^ 
perfeftly  juilified  in  refufing  to  take  back  the  property 
ly  cor  font,  when  that  confent  was  accompanied  by  a 
ccndidpn  to  pay  a  fum  of  money  which  the  captors 
hid  no  pretenfion  to  demand.  The  claimant  was  per- 
fcftly  ut  liberty  to  conf'  before  the  Court,  notwith* 
ftrnd'ng  the  ofiier  niade  by  the  captor.  Circumftances 
inight  frequently  arJe  which  would  render  it  expe- 

6t  .  dient 
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cBeixt  to  make  a  further  application.     In  the  prefent        The 
cafe  he  had  to  complain,  that  notwithftanding  a  moni-         "'^* 


ticm  had  iflued  in  the  Court  below  for  a  confiderable  jia^  ajd^iSicv 

time  paft  to   bring  in  the  proceeds,   the    captor's 

agents  had  neglefted  to  comply  therewith,  and  had  to 

the  prefent  hour  kept  them  back.     Part  therefore  of 

his  duty  would  be  to  apply  for  an  attachment  againft 

the  captor's  agaats  to  compel  them  to  perform  their 

duty. 

Judgment, 
The  Court  obferved,  that  the  captor's  agents 
having  fo  manifeftly  neglefted  ^heir  duty,  no  indul- 
gence could  be  granted  to  a  party  under  fuch  circum- 
flances.  The  application  was  refufed,  the  fhip  and 
cargo  reftored,  and  an  attachment  decreed  againil  the 
captor's  agents. 


JAMES  and  \V1LUAM,  Polj^ard  Matter.      -4ilH6rijth,igx% 

TN  this  cafe  their  Lordfliips,  on  the  loth  February  Captor'tex* 
1808,  had  pronounced  for  the  appeal  of  the  claim-  ^d^jJg^e^ 


caigo  lent  OQ 


ant,  and  decreed  ihe  fliip  and  cargo  to  be  reflored,  or  ^j^"  rf^^k^T 
the  value  thereof  paid  to  the  claimant,  upon  payment  Admiraky  Cooat 

r    1  ,  •      y       \    r>  r       •  i_      f or  falc  purfuant 

or  the  captor's  expences  m  both  Courts,  rererrmg  the  tp  41  Qeo.  3. 
accompt  fales  of  the  faid  (hip  and  cargo,  brought  in  j^ncflittending 
by  the  claimant's  proftor,  to  the  regiftrar  and  mer-  ^nS^'^^bf  iu 
chalets  to  report  th^r^on.     A  report  was  accordingly  'o^^  •jft^ 
made  out,  which  was  objefted  to  in  feveral  articles,  ty^infuranw 
.   Yhefe  obje^iion?  wgre  :gain  referred  to  the  regiftrar  "S  u^^  fre'^ht 

allowed.  Cjm- 
f&jSi^  on  eflfeding  ^urance  $  od  purchafe  of  Exchequer  bilU,  • 

an4 


33? 


GASES  DETERMINED  IN  THE 


.m 


The        and  merchants,  who  reported  "  that  in  refpeft  to  the 

William,     fevcral  aiticles  fo  referred  to  them,  the  fame  ought  to 
be  allowed  as  in  the  fchedule  thereunto  annexed."  * 


«^y:^5th,l^ia 


For  the  Claimant^  it  was  objeded,  in  reference  to 
the  charges  contained  in  thfe  report,  that  the  captors 
had  unneceflarily  incurred  the  expences  attendant  on 
finding  fecurities,  amounting  to  937/.  14  J.  at  the 
rate  of  5  /.  per  cent,  upon  the  value  of  the  fhip  and 
cargo,  which  had  been  fent  by  the  order  of  the  \?lce. 

Admiralty 


♦  SCHEDULE. 

Intereil  on  cafli  advanced  on  account  Tales  of  fhip 
Ditto         Ditto  on  cargo         -        -     • 

Ditto         Ditto  on  general  account* 

Thefe  charges  are  fet  off  againft  intereft 
due  to  the  claimant  from  the  prompt  of 
fales,  till  thepurchafe  of  Exchequer  bills* 
Premium  of  infurance  on  freight  and  commiflion  - 
\per  cent,  on  efFeAing  infurance  on  j€22,020 
per  cent,  on  purchale  of  Exchequer  bills 
per  cent,  on  bill  for  outfit,  1^8649  part  of    •      • 
Agency    ^1.  -        --.--• 
5  per  f^if/i^j^the  fecurities  at  Bermuda 
f  oflagc       *  -         -•--•• 


Difallow«<i. 

2 
13 


3 

2S 
12 


5 

6 

ID 


163 


1,097 

937 


5 

ID 


Obje6Uoni  on  the  part  of  the  Claimant. 
5  ptixenU  CotRmiiHon  on  outfit  and  expences 
Allowed  on  outfit  only  £^G^      ^ 
2\  per  cinUzdkXfy  on  faies  of  (hip 
2\  per  cent.  <Stt6  on  falcs  of  cargo 


Sifaflbwanfccf  in  former  report 
JBhiWed  cbnfignees  by  prelent  report 


-  .  t 
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Admiralty  Court  at  Bermuda  on  to  England  for  fale,       tu 
the  proceeds  to  be  depofited  in  the  Bank  to  abide  the     wil"  am? 
dediion  of  the  Lords  Commiffioners  of  Appeal,  pur-  j^ 

fuanttothe  aft  of  the  41ft  G^orf^  third,  fedion  the  '^"<y*i^** 
ninth,  intituled,  "  An  ad  for  the  better  regulation  of 
His  Majefty*s  prize  courts  in  the  Weft  Indies  and  Ame- 
rica^ and  for  giving  a  more  fpeedy  and  effedual  execu- 
lion  to  the  decrees  of  the  Lords  Commiflioners  of 
Appeal/'     As  the  claimant  had  not  required  fecurity> 
it  wie  unreafonable  the  expences  attending  the  finding 
lecurities  fhould  make  a  part  of  the  report.     No  objec- 
tion having  been  made  to  letting  the  fhip  and  cargo  go 
on  to  England  without  it,  there  exifled  no  ground  for 
the  charge :  And  finally,  the  claimant  did  not  admit 
the  ufage  of  granting  in  fuch  cafes  a  commiffion  of 
five  per  cent,  for  the  fecurities,  but  confidered  it  per- 
fectly unprecedented.     The  prefent  was  the  firft  cafe 
of    this   nature    upon  this  aft    which    had    come 
before  their  Lordfhips.     An  objeSibh  was  alfo  made 
to  the  demand  of  163/.  is.  8  d»  as  the  premium  of 
infurance  on  freight  and  commiiCon  which  had  not 
been  allowed  in  the  regiftrar's  report,  but  which  was 
now  claimed  as  a  fpecific  and  diftind;  charge  upon 
this  property. 

For  the  Captor^  it  was  argued,  that'  the  pirovifiong 
of  the  Legiflature,  requiring  fecurity,  Teemed  particu- 
larly formed  for  the  piupofe  of  fecuring  the  interefl: 
of  the  claimant  until  final  adjudication.  No  reafon- 
able  objeftion  could  therefore  be  made  by  the  claim- 
ants to  this  charge,  which  was  very  ufual,  and  which 
effeftually  protefted  his  property.  The  infurance 
likewife  on  the  freight  was  a  common  charge  in  all 
thefe  cafes.  . 

ir- 
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The  The    Regifirar    obferved,    that    the     commiflioli 

Vul'iAM-  charged  was  that  ufually  made  on   giving  feoirity 

i^*''  either  in  the  Weft  Indies  or  this  country  in  all  cafes 

Jl*a5th.i8xa  ofthlsdefcnption. 

By  the  Court. — If,  after  the  captor  has  obtained 
poflTeffion  on  finding  bail,  the  claimant  wifh  it  to  be 
fent  on  to  Eng/andj  he  muft  abide  the  expences  legally 
incurred,  which  are  in  feci  the  refult  of  his  owa 
requeft. 

The  Rcgijlrar  ftated,  that  the  reafon  freight  had  not 
been  allowed  in  the  fchedule  was,  that  the  merchants 
had  not  confidered  freight,  fo  defcribedy  an  infurable 
article. 

By  the  Court, 
Sir  Wm.  Scott. — Suppofing  the  mailer  had  not 
been  alfo  owner,   would  not  freight  have  been  due 
upon  this  cargo  ? 

Sentence. 
The  Court  dir^ded  the  Regillrar's  report  to  be 
amended,  by  allowing  therein  937/.  14X.  paid  the 
fecurities  at  Bermuda^  and  1 63  /.  i  j.  8  d.  premium  of 
infurance  on  freight  from  Bermuda  to  England^  and 
on  the  laid  fum  of  937  /.  141. 
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At)VERTISEMENT. 


Jl?  has.  been  long  a  fubjefl  of  regret^  that  the 
decifions  in  the  High  Court  of  Appeals  have  never 
yet  been  publilhcd,  notwithftanding  many  of  them 
are  of  very  confiderable  importance,  and  involve 
queftions  6i  national  policy  and  general  principles 
df  jurifprudence :  The  defign  of  this  work,  therefore^ 
requires  no  other  apology. 

The  Author  had  at  firft  propofed  to  publifb 
toly  the  moil  material  of  thofe  cafes  which  iflued 
from  the  High  Court  of  Admiralty  or  the  Vice  Ad. 
miralty  Courts,  and  which  are  determined  by  the 
Lords  CommifQoners  of  Appeal  in  Prize  Caufes.  It 
was  afterwards  fuggefted,  that  he  might  with  pro- 
priety include  in  this  work,  cafes  upon  appeal  from 
* 

various  other  Courts  throughout  our  colonies  and 
dependencies,  which  are  referred  to  the  decifion 
of  His  Majefty  in  Council. 

In  undertaking  this  talk,  he  has  been  actuated 
by  a  fincere  defirc  to  be  femceable  in  his  pro* 
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ADVERTISEMENT^ 


TN  prefentmg  another  Volume  of  thefe  Reports 
to  the  Profeffion^  the  Editor  feels  it  his  duty  to 
apologize  for  the  itnperfedions  of  the  former,  and 
more  pardcularly  for  thofe  of  the  firft  number. 
That  feveral  of  the  cafes  poflefled  little  novelty  or 
interefty  he  is  but  too  well  convinced ;  and  the  adop- 
tion  of  a  different  mode  in  reporting  thofe  of  a  later 
date,  trfll  fufficiently  prove  that  he  was  equally  con^ 
fdoos  of  the  defeft,  and  anxious  to  amend  it. 

The  increafed  value  which  decided  cafes  have  in 
later  years  acquired,  and  the  total  want  of  any 
attempt  at  reporting  the  very  important  and  defi* 
nitive  judgments  pronounced  in  the  High  Court  of 
Appeals,  proved  to  him  irrefifUble  inducements  to 
attempt  a  tafk  of  whofe  difficulty  he  candidly  admits 
he  was  not  fufficiently  aware:  this,  added  to  his 
inexperience  at  that  time  in  the  practice  of  the; 
Court,  may  probably,  in  the  eyes  of  a  liberal  Profef- 
fion,  in  fome  degree  extenuate  the  defeds  of  that  part 
of  the  work.  The  alterations  made  in  the  fecond 
number  were  the  refult  of  maturer  experience,  and  the 
advice  of  a  £ftinguilhed  ornament  of  his  profeflion 
and  country,  whofe  name  the  Editor  regrets  he  is 
not  at  liberty  to  mention,  but  of  whofe  candour  and 
lundnefs  he  muft  ever  retain  the  mod  grateful  remem- 
brance. The  fecond  and  third  numbers  contain  only 
Cafes  argued  on  Appeals  from  the  High  Court  of Admi- 
raltyand  Vice  Admiralty  Courts :  The  original  plan  of 
«    VoL.IL  a  the 
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die  work  has  been  in  this  refpe£l  materially  altered,  and 
the  Editor  trufts  it  will  meet  the  wifhes  of  that  part  of 
the  Profellion  more  particularly  conne&ed  with  prize 
fubjeds«  In  reporting  thofe  cafes,  more  of  the  argu« 
ment  of  counfel  has  been  given,  with  a  view  to  enable 
the  reader  to  afcertain  for  himfelf  the  particular  points 
which  piay  appear  to  have  been  decided  in  the  cafe }— * 
a  precaution  the  more  peculiarly  necei&ry  in.report- 
ing  thefe  deciiions,  as  in  this  Court  judgment  is  fd* 
dom  pronounced  at  length,  apd  the  determination  of 
the  Court  is  often  conveyed  merely  in  the  terms  of 
the  decree.  In  all  cafes,  therefore,  where  it  might  be 
attended  with  advantage,  a  copy  or  extrads  from  the 
decree  have  been  added ;  the  cafes  cited  in  argument 
have  been  carefully  compared,  and  in  mod  inftances 
the  reafons  aiGgned  in  the  printed  Cafes  of  the  Ap- 
pellant and  Refpondent  have  been  fubjoined  to  the 
argument* 

For  the  favourable  reception  the  work  has  already 
obtained  the  Editor  feels  himfelf  deeply  indebted  to 
the  liberality  of  the  Profeffion,  and  he  is  not  without 
confident  expedation,  that  the  prefent  and  future  num- 
bers will  be  found  to  contain  fuffidently  interefting 
matter  to  induce  the  Profeflion  and  the  Public  to 
condnue  to  thefe  pages  that  indulgence  and  protec- 
tion, to  obtain  which  muft  ever  be  to  him  the  fub- 
jed  of  extreme  folidtude,  and  an  objed  of  the  ut« 
moft  importance* 

Temple, 
Ma^  aoth,  l8i3« 
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APPENDIX. 

ORDERS,  NOTIFICATIONS,  INSTRUCTIONS,  &c* 

WHEREAS  the  Marquis  Wellefley,   one  of  His  Majefty*8       Admirakj 
Principal  Secretaries  of  State,  hath,  in  his  letter  of  the  i  ath  ^^^\ 

inftant,  fignified  to  us  the  King*s  pleafure'.  That  we  do  give  the  l' 

Beceflaiy  orders  to  the  officers  employed  in  the  blockade  of  the  ReUxttion  cf  die 
eoaft  and  ports  of  Spain,  from  Gijon  to  the  French  territory,  that  ^J^^^^^^of 
they  permit,  notwithftanding  the  faid  blockade,  Spanijhot  neutral  Spain  from  Oyon 
ireflels  laden  vnih  cargoes  the  produce  of  Spain  only,  to  fail  from  any  ^^J^*""**^ 
port  included  in  the  limits  of  the  faid  blockade,  fubjedl  neverthe- 
k{s  (as  to  tht  ports  with  which  they  tfade),  to  the  reftri6HonS  of 
His  Maje(ly*8  Order  in  Council  of  the  26th  yfprii  1 809,  and  of 
^the  7th  Jan.  1807  :  We  do,  in  purfuance  of  His  Majefty's  plea- 
fure,  fignified  to  us  above-mentioned,  hereby  require  and  direA 
your  Lordfhip  to  give  the  neceffary  orders  to  the  refpcAive  cap- 
tains, commanders,  and  commanding  officers  of  His  Majeily'^i  (hips 
and  vefiels  under  your  command  accordingly. 

(Signed)        J.  BULLER. 

W.  DOMET. 
To  Admiral  the  Right  Hon.  R.  MOORSOM. 

Lord  Gambier,  &c.  &c.  8cc. 


Order. — Feb.  8th,  181 1>  continuing  Order  loih  June  18 10, 
prohibiting  the  exportation  of  iron,  hemp  and  other 
(hip  (lores. 


Order.— i^r^.  8th,  181 1,  continuing  OrdeM6th  May  18 ip,  pro- 
hibiting  exportation  of  gunpowder,  arms,  &c. 


Order.— /Vi.  8th,  continuing  Order  June  loth,  1810,  regulating 
importation  of  hides,  ikins,  homs^  tallow,  &c. 


At  the  Court  at  Carlton  Hou/e,  the  28th  February  181 1. 

Prefent, 
His  Royal  Highnefs  the  Prince  Regent  in  Council. 

•Whereas  veffels  under  divers  flags  have  proceeded  under  His         Order, 
Majefty'8licencefromportsoftheUnitedKingdomforG<»//«i3«/'^A,  aSthFcb.  lUu 
and  certain  ports  and  places  in  the  Baltic,  where,  awing  to  cir- 
cumftances  which  have  intervened,  they  may  not  be  able  to  de- 
Lver  their  cargo. 
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And  whereas  it  it  expedient  to  enable  the  faid  (hips  to  fetunl 
with  their  cargoes  to  the  ports  of  the  United  Kingdom,  It  is 
hereby  ordered  by  His  Royal  Highnefs  the  Prince  Regent,  in 
the  name  and  on  the  behalf  of  His  Majellyy  and  by  and  with  the 
advice  of  His  Majefty*s  Privy  Council*  that  all  (hips  as  aforefaid, 
which  (hall  put  themfelves  under  the  convoy  of  His  M^cfby*f 
(hip  Pandora^  or  of  any  other  of  His  Majeily's  (hips  ^hicl^  nay 
receive  inftru£lions  to  convoy  the  fame  to  the  ports  of  the  United 
Elingdom,  (hall  be  permitted  to  return  to  the  faid  ports^  and  to 
receive  their  freight*  and  to  depart,  without  moleilationt  to  a  poit 
not  blockaded,  after  the  delivery  of  their  cargo. 

And  the  Right  Honourable  the  Lords  Conuniffioiicgn  of  Hit 
Majeily's  Treafury,  His  Majefty'f  Principal  Secretaries  of  Stat^ 
the  Lords  CommiOioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  the  .Judges  of  the  Courts  of 
Vice-  Admiralty,  are  to  take  the  neceiDury  mcafures  herein  at  to 
them  (hall  refpedively  appertain. 

(Signed)       W.  FAWKENER. 


By  the  Commiffioners  for  executing  the  Office  of  Lord 
High  Admiral  of  the  United  Kingdom  of  Greak  Brktm 
and  Ireland,  Sec, 

ad  March  iSix*       ^^*  ^awkener  having,  by  his  letter  to  our  Secretary  of  the 

ifth  inftant,  reprefented  to  us,  by  diredion  of  the  Lords  of  Hit 

^^^S^'  Majefty's  moft   Honourable  Privy  Council,  that  it   had  been 

terttiooi  had  been  deemed  expedient  to  make  an  alteration  in  the  terms  of  the  li* 

^**^*1l^«niit   ^"^^*  permitting  veffels  to  trade  ^o  and  from  this  kingdom,  fo 

cf  licences  re-    far  as  relates  to  the  chara6ier  of  fuch  veflels  and  the  flag  imder 

dE^er^      which  they  (hall  be  aUowed  to  fail ;  but  that  the  Lords  of  the 

flagyinvefleb      Council  are  of  opinion  that  it   will  be  expedient  that  generd 

provided  with       direftions  (hould  be  given  tliat  His  Majefty's  (hips  and  privatecn 

dated  prior  to      ^o  ^^^  moleft  veiTels  fiimifhed  with  the  former  licences,  provided 

flodiFeh.  (hould  the  fame  (hall  be  dated  previous  to  the  20th  of  laft  month,  al- 

****       *        though  fuch  veffels  may  belong  to  perfons  or  places  excepted  in 

the  new  form  of  licence,  and  pro'nded  alfo  that  the  terms  and 

conditions  of  fuch  licences  fhall  have  been  duly  complied  with ; 

We  fend  you  herewith  a  printed  copy  of  Mr.  Fawkener^s  (aid 

letter,  and  alfo  of  the  form  of  licence  therein  referred  to,  and  do 

hereby  require  and  dired  you  to  caufe  all  perfons  who  already 

have^  or  may  hereafter  take  out,  from  the  High  Court  of  Ad* 

9  miralty. 
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timtdtyy  letters  of  marque>  to  be  Aftmlhed  whE  cof^  iheceof 
Jtbr  their  information  and  guidance* 

Given  under  our  Kand«  the  sd  day  of  March  iB]  i; 

R.  BICKERTONT. 
JAS.  BULLEIL 
W.  DOMETt. 

To  the  Right  Honourable  Sir  \\nlliam  Scott, 
Judge  of  the  High  Court  of  Admiralty. 

By  Command  of  their  Lordikips, 

JOHN  BARROW. 


Sir,  Counpl  Office^  Whitehall^  25th  Feb.  1 8 1 1 . 

It  havrng  become  neceflary,  in  ponfequence  of  the  recent  an* 
nexation    to  Framce  of  Holland^  of  the  Ham  Townif  and  of 
certain  other  towns  and  territories,  that  an  alteration  (hould  be       • 
made  in  the  terms  of  the  licences,  permitting  Tei&ls  to  trade  to 
and  from  this  kingdom,  fo  far  as  relates  to  the  charafter  of  fuch 
vefels,  iad  the  flag  under  which  they  (hall  be  allowed  to  fail ; 
I  am  dire£ied  by  the  Lords  of  His  Majefty's  moft  Honourable 
Privy  Council,  to  tranOaiit  to  you  for  the  infbrmfttioii  of  the 
Lords  Commiflioners  of  the  Admiralty,  the  endofed  form  of 
licence  fo  altered ;  their  Lordfhips  will  obferve,  that  inftead  of 
the  words  heretofore  ufed,  viz.  **  a  vefiei  bearing  any  flag  ex- 
cept the  Friwh/*  the  following  exception  hat  been  introduced,  Furto  dxeep 
namely,  «  a  veflcl  faiHng  tinder  any  flag  except  that  of  France,  or  a^'b^^? 
^*  except  a  vefiei  belongtpg  to  France  or  the  fubjefts  thereof,  or  into  dl  Heencet 
«*  belonging  to  the  fubjeds  of  any  territory,  town  or  place  an-  "^^^laou^ 
**  nexed  to  and  forming  a  part  of  France.*    This  new  form  of  not  inferted  te 
licence,  therefore,  will  not  protedl  a  veflel  .bearing  the  French  the  body  of  ai» 
flag,  or  belonging  to  France,  or  to  smy  of  the  territories,  towns, 
or  places,  which  have  been  annexed  to  France ;  but  in  confider* 
ation  of  the  number  of  veflels  belonging  to  thofe  territories  or 
places,  or  failing  under  their  refpe^ive  flags,  which  have  already 
commenced  voyages  under  the  former  licences,  and  which  in  con* 
fequence   of  this  alteration  might  how  be  liable  to  detention*  , 

\he  Lords  of  .the  Council  are  of  opinion  that  it  will  be  expedient 
that  general  diredions  (hould  be  given  by  the  Lords- Comxnif* 
fioners  of  the  Admiralty  to  the  Conmianders  of  His  Majefty's 
fliips  of  war  and  privateers  not  to  moleft  veflels  fumiflied  with 
the  former  licences,  provided  fnch  licences  fliall  be  dated  previous 
to  t^  20th  of  this  inftant  Fehmary  (the  day  on  which  it  wai 
judged  neceflary  to  adopt^tlle  akeratib»  abora  dhided  to),  al- 

[  a  a  J  thou^b 
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though  fuch  ^flels  may  belong  to  perfohs  or  placet  excepted  m 
the  new  form  of  licence ;  and  provided  alfo  that  the  terms  and 
conditions  of  fuch  licences  (hall  hare  been  diily  complied  with. 

i  am  to  addj  that  the  alterations  contained  in  the  form  of  li« 
cence  herewith  tranCoiittedy  will  be  introduced  into  all  licences 
where  the  name  of*  the  veflel  is  not  inferted  in  the  body  of  the 
licence. 

I  am»  Sir, 

Your  moft  obedient  humble  fervant, 

W.  FAWKENER. 
J:  W.  Croker,  Efq. 


At  the  Council  Chamber,  Whitehall^ 
»  the  of 

Pfefent, 

The  Lords  of  His  Majefty's  moft  Honourable  Privy  CounCiL 

Whereas  there  w^  this  day  read  at  the  Board  the  humble 
petition  of 

It  is  ordered  in  Council,  That  a  licence  be  granted  to  the  peti* 
tioner  for  permitting 

^^^  "h?"  ^^'"'"^  (inyfiag  except  that  of  France^  or  except  a  vejk!  Momgimg  /• 
B^dooal  ilutfTC*  Frame,  or  to  the/uhjedt  i/jereof,  or  belcmgitig  to  tbe/uljeQs  of  wn^ 
^T^iMT  ^  terrltcry,  tonvn  or  place  annexed  to  and  forming  a  part  of  Franu^  to 
uoBei^tlienro-  import  dired^  from  any  port  in  Nortpayf  Sweden f  or  Denmarif 
udion  ot  Br.tifli  without  the  'Baltic^  not  under  blockade,  to  any  port  of  this  king* 

dom,  or  to  fail  in  ballaft  from  any  port  north  of  Toamngen 

to  any  port  of  Norway,  Sweden,  or  Denmark^ 
without  the  BaltU^  not  under  blockade,  and  in  either  cafe  to  im- 
port from  thence  a  cargo  of  grain,  ^if  importable  according  to  tht 
provifions  of  the  com  laws),  and  fuch  goods  as  are  permitted  by 
Iiw  to  be  imported  (except  fpiriu,  lobflers,  ftock  fifli,  or  fiihoil), 
to  any  port  of  this  kingdom  : 

the  msfter  to  be  permitted  to'  re* 
cci^  his  freight,  and  depart  with  his  crew  and  vcff«l  to  any  port 
Dot  blockaded, 

potwithftanding  all  the  documents  which  accompany  the  (kip 
and  cargo  may  reprefent  the  fame  to  be  delUned  to  any  other 
neutral  or  hoftik  port,  and  to  whomfocvcr  fuch  property  may 
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appear  to  belong ;  upon  condition  that  the  name  and  tonnage  of 
the  veflel,  name  of  the  mafter,  and  time  of  her  clearance  from  her 
port  of  lading,  (hall  be  endorfed  on  the  (aid  licence,  hi^  that  if 
the  cargo  be  deftined  for  Ireland^  the  veflel  (hall .  fail  north 
about ;  but  if  any  part  of  the  import  cargo  of  the  faid  ve(rel 
coofift.of  naval  (lores,  and  be  deHined  for  any  port  of  this  king* 
dom  lying  to  the  fouth  of  the  port  of  Hull,  the  ve(rel  (hall, 
unlefs  under  the  protection  of  convoy,  ftop  at  Dundee  or  Ldtb, 
and  there  obtain  a  fre(h  clearance  for  the  port  of  her  deftina- 
tion ;  and  upon  further  condition,  that  the  faid  veflel  (hall  not 
fail  from  Dundee  or  Leitb  without*  convoy,  and  (hall  proceed 
with  fuch  convoy,  and  not  defert  the  fame,  till  her  arrival  at 
the  port  of  deliination,  or  as  long  as  fuch  convoy  (hall  be  in* 
ftrudled  to  prote.ft  her.  Such  licence  to  remain  in  force  for 
four  months  from  the  date  hereof.  Provided  always,  that  at 
the  expiration  of  the  faid  period,  cr  fooner  if  the  voyage  be 
completed,  the  original  licence  (liall  be  depofited,  according  to 
the  place  of  importation,  with  the  Commiflioners  of  His  Ma- 
jefty's  Cuftoms  at  the  port  of  London^  or  w^ith  the  Collector  of 
the  Cuftoms  at  the  out-ports,  to  be  by  fuch  Colleftor  tranf- 
mitted  to  the  Commiflioners  for  their  dirtClions  thereon  ;  and 
that  no  perfon  (hall  take  any  benefit  under  the  faid  licence  fo^ 
the  purpofe  of  admitting  to  entry  any  (hip  or  cargo,  in  any 
manner  to  which  they  would  not  otherwife  be  entitled  before 
the  faid  licence  (hall  have  been  fo  depofited,  and  the  order  of  the 
faid  Commiflioners  (hall  have  been  had  thereon.  And  the 
Right  Honourable  Richard  Ryder^  one  of  His  Majefty's  Prin- 
cipal Secretaries  of  State,  is  hereby  fpecially  authorized  to  grant 
fuch  licence,  in  cafe  he  (hall  fee^  no  objedion  thereto,  annexing 
to  fuch  licence  the  duplicate  of  this  order  herewith  feot  for  that 
purpofe. 


Order. — March  28lh,  continuing  the  Order  May  i6th,  1810,  for 
fupplying  the  colonies  in  North  jimerica  and  the  fVeJl  Indies^ 
with  a  form  of  a  licence. 


Ordbr.— Af/irr^^  28th,  continuing  the  Onler,  jiprll  10th,  1 8 10, 
prohibiting  the  exportation  and  regulating  the  importation 
of  com  and  provifions. 
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lo  the  Name  and  on  Behalf  of  Hit  Majefty. 
Gborgi  p.  R. 

Inftrodion  to  the  Commanders  of  His  Majefty'f  (hips  ot 
War  and  Privateers. 

GiYen  at  His  Majefty's  Court  at  Carkton  Homfi^ 
the  15th  Day  ofyfj^,  181 1,  in  the  Fifty-fiHt 
Year  of  Hia  Mijefty's  Reign. 
Our  Will  and  Pleafure  is,  Tliat  His  Majefty*a  Inftrudions  of 
^prai  *'•  ^g^^jj^^p^j-j,^- 1 8Q^^^)iereby  the  importation  of  cargoes,  confift- 
mg  of  the  articles  therein  after  enumerated,  coming  to  any  port 
of  the  United  Kingdom  (provided  they  fliould  not  be  coming 
from  any  poet  in  a  date  of  ftridi  and  rigorous  blockade),  waa 
allowed,  (haU  be  henceforth  rerolLed  and  difcharged. 

By  the  Command  of  His  Royal  Highnefs  the  Prince 

Regent,  in  the  Name  and  on  the  Behalf  of  His 

MajeAy. 

(Signed)        R.  RYDER. 


the 
iaftnictioiii  of 
4th  Feb.  1807. 


Orpbiu^— Jii^    19th,    continuing    Order  Fci^   8th,  prohibiting; 
exportation  of  (hip's  ftores,  &c. 


Order. — July   19th,  continuing  Order  /V^«  8th,    prohibiting 
exportation  of  gunpowder,  arms,  &c. 


Order.— Jui^  tQth,  continuing  Order  Fet.  8th,  regulating  the 
importation  of  hides,  flcins,  &c. 


Order, 
6chSepc.  18x1. 

Penmtting  the 
impanatioM  intp 
the  Weft  Indies 
and  thofe  parti 
of  South  America 
in  our  pofleffion, 
of  ftaTea,  lumber, 
Uve  ftock,  cattle, 

(fOV^Oflf,  &Ct 


At  the  Court  at  Tori  Houfi^  the  6th  of  $epiemkr  liix^ 

Prefent, 
His  Royal  Highnefs  the  Priqce  Regent  in  Council. 

Whereas  by  an  a&  made  and  pafifed  in  the  forty •fixth  year  of 
His  Majefty's  reign,  intituled  "  An  Aa  for  authoriimg  Hit 
<<  Majefty  ip  Council  to  allow,  during  the  prefent  wir  and  for 
<<  fix  months  after  the  ratification  of  a  definitive  treaty  of  peace,  the 
*<  importation  and  exportation  of  certain  goods  and  commodities 
«  in  neutral  (hips  into  and  from  His  Majefty's  territories  in  the 
'<  Wefi  Indies  and  Continent  of  South  America  ;'*  it  is  enadedj 
^t  from  and  after  the  paffing  of  the  faid  afti  it  (hall  vA  may 
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be  lawful  for  His  Majefty,  his  heirs  and  fucceffors,  hj  and  with  in  neutral  (hips, 
^c  advice  of  his  and  their  Privy  Council,  to  permit  or  to  autho-  ^"4^  *°  ^® 

/    .  *        ,  duties  anneied, 

hze  the  governors    of  the  laid  iilands  and  territories,  in  fuch  until  the  31ft 
manner  and  under  fuch  reftridions  as  to  His  Majefty,  by  and  'OtQ^i^ii* 
with  the  advice  of  his  Privy  Council,  (hall  feem  fity  to  permit, 
when  the  neceflity  of  the  cafe  (haU  appear  to  His  Majefty,  with 
the  advice  of  his  Privy  Council^  to  require  it,  from  time  to  time, 
during  the  prefent  wgr  and  for  fix  months  after  the  ratification  of 
a  ddinitive  treaty  of   peace,  the  importation  into  and  exporta* 
tion  from  any  ifland  in  the  fVefi  Indies^  ( in  which  defcription  the 
Bahama  IJlands  and  the  Bermuda  or  Somer  IJlands  are  included), 
or  any  lands  or  territories  on  the  Continent  of  Stmib  America  to 
His  Majefty  belonging,  of  any  fuch  articles,  goods,  and  commodi- 
ties  as  ftiall  be  mentioned  in 'fuch  Order  of  His  Majefty  in  Coun« 
cil,  in  any  (hips  or  vefifels  belonging  to  the  fubjed^s  of  any  ftate  in 
amity  with  His  Majefty,  in  fuch  manner  as  His  Majefty,  his  heirs 
and  fucce(ror8,  by  and  with  the  adrice  aforefaid,   (hall  diredl ; 
whereupon  certain  Orders  of  Council  were  made  on  the  twelfth 
day  of  April  one  thoufand  eight  hundred  and  nine,  the  fixteenth 
day  of  Augufl  one  thoufand  eight  hundred  and  nine,  the  tenth 
day  of  January  one  thou&nd   eight  hundred  and  ten,  and  the 
feventh  day  of  February  one  thoufand  eight  hundred  and  ten  ^1 
which  Orders  were  made  to  continue  in  force  for  a  limited  time  : 
And  whereas  it  appears  at  prefent  to  be  necefifary  ^o  permit  for 
9  further  limited  time,  fubje6k  to  be  fooner  tenninated,  varied,  or 
siltered,  as  is  herein^after  provided,   the  importation  into  and 
exportation  from  the  iflands  and  territories  of  His  Majefty  in  the 
Weft  Indies^  (including  the  Bahama  (flandt  and  the  Bermuda  or 
Somer  Iflands),  and  the  lands  and  territories  on  the  Continent  of 
South  America  to  His  Majefty  belonging,  of  certain    articles, 
goods,  and  commodities  herein«after  mentioned,  in  (hips  or  ve(rela 
^  belonging  to  the  fubjeds  of  any  ftate  in  amity  with  His  Majefty , 
His  Royal  Highnefs  the  Prince  Regent,  in  the  name  and  on  the 
behalf  of  His  Majefty,  is  thereupon  pleafed,  by  and  with  the 
advice  of  His  Majefty*  s  Privy  Cpuncil,  to  order,  and  it  is  hereby 
ordered,  that  the  faid  Orders  of  Council  made  on  the  twelfth 
day  of  April  one  thoufand  eight  hundred  and  niqe,  the  fixteeath 
day  of  Auguft  one  thoufax^d  eight  hundred  and   nine,  the  tenth 
day  of  January  one  thoufand  eight  hundred  and  ten,  and  thrs 
feventh  day  of  February  one  thoufand  eight  hundred  and  ten« 
(hall  continue  and  be  in  force  until  the  thirty-firft  day  of  Decern'^ 
iff  o^e  thoufand  eight  hundred  and  twelve,  (except  as  is  herein- 
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after  excepted  with  refpedl  to  failed,  dried,  or  pickled  fifh)>  and 
that  from  and  after  the  firft  day  of  December  one  thoufand  eight 
hundred  and  eleven,  it  (hall  he  lawfid  for  the  fi^OTcmor  or  lietu 
tenant  governor  of  any  of  His  Majefty's  iflands  in  the  Wejl  Indies ^ 
(in  which  defcription  the  Bahama  Iflands  and  the  Bermuda  or 
Somer  Iflands  are  included),  and  of  any  lands  or  tenritones  on  the 
Continent  of  South  jfmertca,  to  His  Majefty  helonging,  to  permit 
until  the  thirty-firft  day  of  December  one  thoufand  eight  hundred 
and  twelve,  fuhjedl  to  he  fooner  terminated,  varied,  or  altered,  as 
herein*after  provided,  in  (hips  or  vefTels^  helonging  to  the  fuh- 
je£^s  of  any  (late  in  amity  with  His  Majefty,  the  importation  into 
the  faid  iflands,  lands,  and  territories  refpedively,  of  ftaves  and 
lumber,  horfes,  mules,  afles,  neat  cattle,  (heep,  hogs,  and  every 
other  fpecies  of  live  ftoqk,  and  live  provifions,  and  alfo  of  every 
kind  of  provifions  whatfoever  (beef,  pork,  and  butter  excepted, 
and  from  and  after  the  firft  day  of  Jufy  one  thoufand  eight  hun- 
dred and  twelve,  falted,  dried,  and  pickled  fi(h  alfo  excepted), 
and  alfo  the  exportation  from  the  faid  iflands,  lands,  and  territories 
refpedtively,  into  which  fuch  importation  as  aforefaid  fhall  be 
made,  of  rum  and  molaffes,  and  of  any  other  goods  and  commodi* 
ties  whatfoever,  except  fugar,  indigo,  cotton,  wool,  coffee,  and 
cocoa :  Provided  always,  that  fuch  articles  fo  to  be  importedi 
except  flaves  and  lumber,  fhall  be  of  the  growth  or  produce  of  the 
country  to  which  the  fhip  or  veffel  importing  the  fame  fhall  belong; 
and  that  ftaves  and  lumber  (hall  be  imported  from  the  country  to 
which  the  fhip  or  veffel  importing  the  fame  fhall  belong :  Provided 
alfo,  that  fuch  ftiips  or  veffelsfhall  duly  enter  into,  report  and  de- 
liver their  refpeftive  cargoes,  and  re-load  at  fuch  ports  only, 
where  regular  cuftom-houfes  fhall  have  been  eftablifhed. 

But  it  is  His  Royal  Highnefs's  pleafure  neverthelefs,  and  His 
Royal  Highnefs,  in  the  name  and  on  the  behalf  of  His  Majefty, 
and  by  aud  with  the  advice  aforefaid,  is  further  pleafed  to  order, 
and  it  is  hereby  prdercd,  that  nothing  herein-before  contained 
fliall  be  conftrued  to  permit,  after  the  faid  iirft  day  of  December  one 
thoufand  eight  hundred  and  eleven,  the  importation  of  ftaves» 
lumber,  horfes,  mules,  aflcs,  neat  cattle,  (heep,  hogs,  poultry,  live 
ftock,  live  provifions,  or  any  kind  of  provifions  whatfoever  at 
aforefaid,  into  any  of  the  faid  iflands,  lands  or  territories,  in  which 
there  fliall  not  be  at  the  time  when  fuoh  articles  (hall  be  brought 
for  importation,  the  following  duties  on  fuch  articles,  being  of  the 
growth  or  produce  of  the  United  States  oi  America  \  namdy. 


For 
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Sterling  Money. 
for  CTerf  quintal  of  dried  or  ialted  cod,  or  ling  fifh 

cured  or  failed  •  -  o    a    6 

For  every  barrel  of  cured  or  pickled  (hads^  alewives, 

mackarel  or  falmon>  a  proportionate  duty. 

Current  Money 
g  cf  Jamaica* 

On  wheat  flour  per  barrel,  not  weighing  more  than 

one  hundred  and  ninety*fix  pounds,  net  weight  068 

On  bread  or  bifcuit  of  wheat  flour,  or  any  other  grain 
per  barrel,  not  weighing  more  than  one  hundred 
pounds,  net  weight  -  -034 

On  bread,  for  every  hundred  pounds,  made  from 
wheat  or  any  other  g^n  whatever,  imported  in 
bags  or  other  packages  than  barrels,  weighing  as 
aforefaid  -  •  •         6     3     4 

On  flour  or  meal  made  from  rye,  peafe,  beans,  Indian 
corn,  or  other  grain  than  wheat,  per  barrel,  not 
weighing  more  than  one  hundred  and  ninety-iix 
pounds  -  -  034 

On  peafe,  beans,  rye,  India  com,  callivances,  or  other 

grain,  per  buihel  •  «         o    o  10 

On  rice^  for  every  one  hundred  pounds  net  weight  ^    3     4 

And  fo  in  proportion  for  a  lefs  or  larger  quantity. 

ffhingles,   called  Bofton   chips,  not  more   than 
welve  inches  in  length,  per  thoufand  ^34 

fhingles,  being  more  than  twelve  inches  in  length, 
•    per  thoufand  -  -068 

For  every  twelve    hundred    (commonly  called  one 

thoufand;  of  red  oak  ftaves  •  -100 

For  every  twelve  hundred  (commonly  called  one 

thoufand)  of  white  oak  ftaves,  and  for  every  one 

thoufand  pieces  of  heading  -  0x50 

For  every  one  thoufand  feet  of  white  or  yellow  pine 

lumber  of  all  defcriptions  -  m  O  10    O 

For  every  thoufand  feet  of  pitch  pine  lumber  ^  '5     o 

For  all  other  kinds  of  wood  or  tiinber  not;  before 

enumerated  -  •  0  15     O 

For  every  one  thoufand  wood  hoops  -  Q     5     O 

And  in  proportion  for  a  lefs  or  larger  quantity  of  all 

and  every  the  articles  enumerated. 
Horfes,  neat  cattle,  or  other  live  ftock^  for  every  one 

hundred  pounds  of  the  value  thereof,  at  the  po/t 

or  place  of  importation  -  •  to    o    o 

And 
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And  His  Royil  Highnefs,  in  the  natae  and  on  t]ie*belialf  of 
His  Majefty,  and  by  and  with  the  advice  aforefaid^  is  further 
pleafed  to  ordefy  and  it  is  hereby  ordered,  that  notwithftanding 
any  thing  herein-before  contained,  the  faid  permiiSon  and  antbo«f 
thy  to  import  and  export  (hall  ceafe  and  determine^  or  be  varied 
and  altered  befbre  the  expiration  of  the  ^bove-mentioned  period  of 
t^e  thirty-firft  day  of  December  one  thoafand  eight  hundred  and 
twelve,  at  the  ejcpiration  of  fix  months  after  the  notification  ill 
the  London  Gazette  of  any  Order  of  His  Majefty,  or  of  Hia 
Royal  Highnefs  the  Prince  Regent,  in  the  name  and  on  the  be- 
half of  His  Mi^efty,  by  and  with  the  advice  of  His  Maj^fty*t 
Privy  Council,  for  revoking,  varying,  or  altering  fuch  permiffioa 
and  authority,  or  fhall  ceafe  and  determine  at  the  expiration  of  6x 
fnonths  after  the  ratification  of  ^finitiye  treaty  of  peace. 

CHETWYND. 


At  th6  Court  at  JVi  Houfe,  the  6th  Say  of  Seftemher  l8i  i, 

Prcfent, 
His  Royal  Highnefs,  the  Prince  Regent  in  Council, 

Older,  Whereas  it  is  expedient  further  to  encourage  the  trade  from 

^^  ^P^  i8xi»  Heligoland  to    and  from  the  ports  and  places  fituated  betweeii 

Cfiming  the  Norden  and  the  river  ]^der  both  incli|five.  His  Royal  Highnefa 

gcnrernor  of  He-  the  Prince  Regent,  in  the  name  and  on  the  behalf  of  His  Majefty, 

fiooto grant  «»^ ^J  ^^  ^^^  ^he  adyice  of  His  Majefty's  Privy  Council,  is 
^cences  for  ex-  pleafed  to  order,  and  it  is  hereby  ordered,  that  licences  be 
SttS^^omino-  granted  by  the  governor  or  lieutenant  governor  of  Hefigolattd 
(Sties  fitxD  Heli-  but  m  His  Majefty's  name  to  fuch  perfon  or  perfons  as  the  faid 
J^Jj^^^^  governor  or  lieutenant  governor  (hall  think  fit,  allowing  fuch 
deototbefiyder,  perfon  or  perfons  to  ei^port  from  HeUgoIand  dired  to  any  poft 
bodi  indufi%e.      ^^  place  from  Norden  to  the  Eyder^  both  inclufive,  any  articles 

which  (hall  be  certified  by  the  certifying  officer  at  Heligoland  to 
have  been  legally  imported  into  that  ifiand  from  fome  port  at 
the  United  Kingdom  (not  being  naval  or  military  ftofes}  in  any 
Teffels  bearing  any  flag,  except  the  French ;  and  alfo  to  impoit 
into  the  £aid  ifland  in  any  fuch  vefifels  from  any  ports  or  placei 
within  the  limits  above  defcribed,  cargoes  of  grain,  corns  me«l 
and  flour,  rice,  madder  and  madder  roots,  fmalts,  argo\s  gsO^ 
cream  of  tartar,  fafBower,  (aflron,  verdigreafe,  olive  oil^  fimit* 
l^es,  juniper  berries,  organzined  thrown  and  raw  filk  (npt  being 
^  ^rodu^i^  of  the  E^  ImCc4  or  Ckhia)^  <ptickfilverji  bulfioa 
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imbed  and  uncoined,  gost,  kid,  and  lamb  ftdns,  ragSf  oak  bark, 
flazy  feeds,  oil  of  turpentine^  pitch,  hemp,  timber,  fir,  oak,  oak 
plank,  mafts  and  fpars,  butter  and  cheefe,  flaxen  and  linen  yam, 
drugs  and  hides,  linens,  German  wool,  ftag  horns,  antimony, 
zaSres,  French  cambrics  and  lawns,  hams,  cantbarides,  angelica 
root,  terras,  tobacco  in  legal  packages,  and  no  other  articles 
whatever,  to  whomfoever  the  (aid  articles  may  appear  to  belong, 
fuch  articles  to  be  fpeqified  in  the  bill  of  lading  of  fuch  veiTel,  fub, 
je6k  however  to  fuch  further  regulations  and  reftridions,withrefpe& 
to  all  or  toy  of  fuch  articles  fo  to  be  exported  or  imported,  as  to 
the  faid  governor  or  lieutenant  governor  of  the  iiland  for  the 
time  being  fefpe6tively  (hall  from  tin^e  to  time  feem  fit  and 
expedient. 

And  it  is  further  ordered,  That  the  commanders  of  His  M»- 
jefty's  (hips  of  war  ilnd  privateers,  and  all  others  whom  it  may 
concern,  (hall  fuffer  every  fuch  veflel,  failing  conformably  to  the 
permifliofi  giyen  b^  this  order,  and  having  any  fuch  licence  as 
aforefaid,  to  pafs  and  repafs  dire^l  between  HeUgoland  and  the 
jports  between  Nordtn  and  the  river  Eyder,  both  inclufive,  in  fuch 
manner  and  under  fuch  terms,  regulations,  and  reftridions  as  (hall 
be  exprefled  in  the  faid  licence. 

And  it  is  further  ordered.  That  in  cafe  any  veflel  fo  failing  at 
aforefaid,  for  which  any  fuch  licence  as  aforefaid  (hall  have  beeii 
granted,  and  which  (hall  be  proceeding  dired  upon  her  faid  voy« 
age,  (hall  be  detained  and  brought  in  for  legal  adjudication, 
fuch  ve(rel  with  her  cargo  (hall  be  forthwith  releafed  by  the 
Court  of  Adnuralty,  in  which  proceedings  (hall  ht  conunencedf 
upon  proof  being  made  that  the  parties  had  duly  conformed  to 
the  terms,  regulations,  and  reftri6tions  of  the  faid  licence ;  the 
proof  of  fuch  conformity  to  be  upon  the  perfon  or  perfons  claim- 
ing the  benefit  of  this  order  or  obtaining  or  ufing  fuch  licence, 
or  claiming  the  benefit  thereof. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  His 
Maje(ly*8  Treafury,  His  Majeity's  Prinpipal  Secretaries  of 
State,  the  Lords  Commiffioners  of  the  Admiralty,  and  the  Judge 
of  the  High  Court  of  Admiralty,  and  the  Judges  of  the  Courta 
<tf  Vice  Admiralty,  are  to  take  the  neceflary  meafures  herein  at 
to  them  (hall  refpeftively  appertain. 

^  (Signed)        CHETWYND. 


At 
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At  the  Court  at  Wh'UebalL  the  jft  OatAer  i8xi, 

Prefcnt, 

His  Royal  Highnefs  the  Prince  Regent  in  Council. 
Order, 
ift  Od.  1811.   •     Whereas  it  is  expedient  that  the  trade  and  commerce  to  and 

^r~~ ,  from  the  Cape  cf  Good  Hope  and  the  territories  and  dependencies 
penniffioD  given  thereof,  which  is  at  prefent  carried  on  not  only  by  Britj/b  (hips 
to  foieign  (hij»  imd  veflels  belonging  to  the  fubjeds  of  any  country  or  (late  in 
Cape  of  Good  amity  with  His  Majefty,  fhould  from  the  day  herein  after  men- 
Hope  by  the  tioned  be  carried  on  in  Britj/b  (hip»  and  veflels  only,  and  the 
April  1809  from  permiflion  that  has  been  granted  by  an  Order  of  His  Niajefty  in 
•°^*^''^«  Council  of  tiie  i2thy^fi7iSo9,  for  foreign  fhips  and  velTelsto  carry 
1812,  and  regu-  on  the  faid  trade  and  commerce,  fhould  ccafe  and  determine  ;  Hit 
latiitganew  the  Royal  Highnefs  the  Prince  Regent,  in  the  name  and  on  the  behalf 
0,^^  of  HisMajefty,  and  by  and  with  the  advice  of  His  Majefty's  Privy 

Councilyis  pleafed  to  order,and  it  is  hereby  ordered,  that  every  thing 
in  the  faid  order  contained,  which  permits  (hips  and  veffelsbelonging 
to  the  fubjefts  of  any  country  or  ftatc  in  amity  with  His  Majedy, 
to  enter  into  the  ports  of  the  faid  fettlement  of  the  Cape  of  Good 
Hope^  and  of  the  territories  and  dependencies  thereof,  and  to 
carry  on  trade  and  traffic  with  the  inhabitants  of  the  faid  fettle- 
ment and  of  the  territories  and  dependencies  thereof,  and  to 
import  and  export  to  and  from  the  ports  of  the  faid  fettlement, 
'  and  of  the  territories  and  dependencies  thereof,  any  goods,  wares, 

or  merchandize  whatfoever,  (hall  be  and  the  fame  is  hereby,  from 
and  after  the  1 2th  day  of  jlpril  Hiz,  revoked  and  determined* 
bcpption,  per-  Provided  however,  that  nothing  in  this  Order  contained  (hall 
v^Sfto  enter  extend  or  (hall  be  conflrued  to  extend  to  prevent  the  entry  into 
for  repain  and  x\\e  ports  of  the  faid  fettlement  of  the  Cape  of  Good  Hope^  ahd 
difpofc  of  part  of  the  territories  and  dependencies  thereof,  of  any  (hips  or  veflels 
cargo,  to  defray     belonging  to  the  fubje£ls  of  any  country  or  (late  in  amity  with 

'^^cmtd  •  -l^*'  Majefty,  which  may  refort  thither  for  repairs  or  refrefhment, 

in  which  cafe  a  part  of  the  cargoes  of  fuch  (hips  and  veffels  may 
be  permitted  to  be  difpofed  of,  for  the  purpofe  of  defraying  the 

alfofimilirveirels  expence  of  fuch  repairs  or  refre(hment ;  nor  to  prevent  the  entry 

and  iS^ces!"**     "^'^  ^^  ^^^  ports  of  any  ve(rels  belonging  to  the  fubje6ls  of  any 
from  the  country  or  ftate  in  amity  with  His  Majefty  laden  with  provi(ioni, 

governor.  ^^^  which  (hall  be  furni(hed  with  a  licence  from  the  governor  of 

the  Cape  of  Good  Hope^  permitting  fuch  importation,  which 
licence  he  is  hereby  empowered  to  grant ;  and  the  Right 
Honourable  the  Lords  Commiflic^ers  of  His  Majefty's  Treafury, 
and  the  Lords  Commiflioners  of  the  Admiralty,  are  to  give  the 
Deceflary  directions  herein^  as  to  them  may  refpe^ively  appertain, 

CHETWYND. 
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Ordsi^. — Jatt..6ih,  i8i2yCOQtiDaing  OrdtrJuly  19th  i^i,  pro<r 
hibiting  expoxtatioD  of  (hips  ftores^  &c. 

0 

Oadkr. — Jan.  6thy  continuing  Ordtr  July  19th,  prohibiting  the 
exportation  of  guiapowdery  arms,  &c. 

Foreign  Office,  21ft  January  18 12.         Noaficstioo* 
His  Royal  Highnefs  the  Prince  Regent,  ading  in  the  name  *^        '^'^ 
and  on  the  behalf  of  His  Majefty,  has  .been  pleafed  to  caufe  it  Blockade  of 
to  be  figniBed,  by  the  Marquis  WeUefley,  His  Majefty's  Principal  ^^^'J^ 
Secretary  of  State  for  Foreign  Affairs,  to  the  Minifters  of  Friendly 
Powers,  refiding  at  this  Court,  that  the  necefifary  meafures  have 
been  taken,  by  the  command  of  His  Royal  Hignefs,  acting  in 
the  name   and  on  the  behalf  of  His  Majefly,  for  the  blockade  of 
the  illands  of  Corfu,  FanOf  and  Paxo  ;   and  of  Perga^  on  the  coafl 
of  Albania  ;  and  that,  from  this  time,  all  the  meafures  authorized 
by  the  law  of  nations  will  be  adopted  and  executed,  with  refpe^ 
to  all  vcifels  which  may  attempt  to  violate  the  faid  blockade. 


Order. — Jan,  24th,  continuing  Order  July  19th,  granting  per« 
minion  to  import  hides,  ikins,  &c.  in  neutral  (hips,  &c. 


At  the  Court  at  Carlton  Houfe^  the  4th  day  of  March  18 12, 

Prefent, 
His  Royal  Highnefs  the  Prince  Rtgent  in  Council. 

Whereas  it  has  been  reprefented  to  His  Royal  Highnefs  the    ^j^j^^^Jg  - 

Prince  Regent,  that  divers  commercial  houfes  in   London  and         

other  parts  of  the  United  Kingdom,  conneaed  in  trade  with  Spain^  ^'^°!!^^^'!f  ^* 
have  beeii  accuftomed  to  have  partners  in  their  faid  houfes  refident  natives  of  Spiia 
in  Spain^  and  that  it  is  become  more  neceffary  in  the  prefent  ftate  pitnera  in 
of  that  country,  that  fuch  partners  (hould  continue  to  refide  there  andrefidinc  in 
for  the  protedlion  of  the  interefts  of  their  faid  houfes,  and  for  Spain  or  illands 
facilitating  the  commercial  interc9urfe  between  the  two  countries :  !^ndent*Screon 
And  whereas  it  may  happen  that  places  wherein  fuch  perfons  may  and  that  fuch 
be  refident  may  have  fallen,  or  may  fall,  under  the  poffeffion  and  IJ^f^^'J,^^ 
ufurpation  of  France^  and  that  in   confequence  thereof  doubts  friends,  ibould 

may  arife  upon  the  national  chara6lcr  of  the  faid  perfons,  to  the  5^^  P?*^f"  ^***y 
.  ,.  ,      '       inhabit  become 

prejudice  of  theth  and  of  their  partners  and  houfes' of  trade  m  any  fubje£l  to  th» 

part  of  the  United  Kingdom  :  •  irfurpation  of 

**  ,  FrAnc«# 

His  Royal  Highnefs  the  Prince  Regent,  zQattg  in  the  name  and 

tti  the  behalf  of  His  Majedy,  is  pleafed,  by  and  with  the  advice 

oC 
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^{  His  Majeily^s  Privy  Councfi,  to  declare,  and  it  is  lieret>f 

declared,  that  all  perfoas,  natives  of  5^a,  being  p«rtaers  in  an^~ 

houfe  of  trade  in  any  part  of  the  United  Kingdom,  i^  refident 

in  Spam,  or  in  any  ifland  in   Europe  dependent  thereon,  for  the 

purpofe  of  tranfa^king  the  biifiuefs  of  th^  refpe^ve  hotifes,  (hall 

Bridfli  fobjectsfo  be  confidered  as  (Iranger  ^ends,  and  (hall  in  no  cafe  be  treated 

'^^Swkm*^  asaKcn  enemies;  and  that  perfons,  being  j?rri^  fubje6U,  and 

Burap*  depea-     reiident  in  Spmn^  or  in  any  ifland  in  Europe  dependent  thereon*  for 

^*°f  ^if"**kL     ^  purpofe  of  tranfa£Ung  the  bnfinefs  of  any  houfe  of  trade  in 

fefidtfitt  in  fvch  which  they  are  partners  in  any  part  of  the  United  Eangdom,  (hall 

jj«s«"^*^  be  confidered,  and  are  hereby  declared  to  be  fo  refident  as  afore- 

^ISSomprfjiidice  faid  under  His  Majefby's  licence,  and  without  prgudice  totheif 

to  th«r  dune-    chara6ter  of  BrUiA  fubje^s^  or  to  any  of  the  ricrhts  or  privileffet 

ten  It  Britiih       .    .        .       ^, ^  '^  "*  *  0*^0 

iiibjecti.  belongmg  thereto ; 

tligir         Prorided  that  the  names  of  all  perfons  claiming  the  benefit  ot 


mmes,  firm,  and  this  Order  (hall,  within  fix  months  from  the  date  hereof^  or  from 
levered  with  ^^^  ^^^  of  their  going  henceforth  to  refide  in  Spaifh  or  in  any 
^Miderk  of  die  ifland  in  Europe  dependent  thereon,  be  given  in,  together  with 
^^  the  names  of  their  refpcdive  houfes  of  trade  in  the  United  King- 

dom, and  the  ufual  place  of  their  abode  in  Spaith  or  in  any  ifland 
as  aforefaid  dependent  thereon,  to  the  Clerk  of  His  Majefty's 
moft  Honourable  Privy  Council :  And  it  is  further  ordered,  that 
this  Order  (hall  be  of  no  effed  for  the  benefit  or  prote^on  of 
any  perfon  that  (hall  not  duly  comply  with  the  faid  provifion. 

And  the  Right  Honourable  the  Lords  Commiflioners  of  Hit 
Majefty's  Treafury,  His  Majefly's  Principal  Secretaries  of  Sute, 
the  Lords  Commiifioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice 
Admiralty,  are  to  take  the  neceffary  meafures  herein  as  to  then 
may  refpeAively  appertain. 

CHETWYNIX 


At  the  Court  at  Carbon  Houfe  th^  20th  o£ MarcJk  i8ii« 

Prefcnt, 
docU^iSiSxa.  ^"  ^^  Highnefs  the  Prince  Regent  in  CoundL 

Licence  trade—       Whersas  certain  licences  have  been  granted  for  the  impoitf 
Bztendinctenn    ^^^  ^f  ^y^  ^^  thrown  filk  from  ports  of  Fraaee,  re(lriAi»g  ths 

Ibrhnportatioo     time  o£ fuch imporution  to  the  firft  day  ot  jfyrUvmXz 

cf  filk  from  pom  a  ^ 


.  Aiiid  whereas  it  Im  bmi  reprefented,  tbat  caufet  may  liat^ 
^fen  which  may  preyrpt  diyera  yefiels  failing  under  the  protec<* 
tion  of  the  faid  licences  from  arriving  in  the  ports  of  the  United 
Eipgd^oiy  on  pr  before  the  (aid  firft  day  of  April: 

His  Royal  Highnefs  the  Prince  Regent,  in  the  name  and  on 
the  behalf  of  His  Majefty^  and  by  and  with  the  advice  pf  His 
Majefty's  Privy  Council,  is  pleafed  to  order,  and  it  is  hereby  or« 
dered,  that  (hips  and  goods  failing  under  the  prote&ion  of  the 
find  licences  (ha^  be  allowed  to  pafs  without  moleftation  on  ac- 
count of  the  expinition  of  the  times  fpecified  in  the  faid  Hcences ; 
provided  the  faid  veffels  (hall  have  cleared  out  &om  the  ports  and 
places  of  fhipment  prior  to  the  firft  oijiprd  aforefaid^ 

And  the  Right  Honourable  the  Lords  Commiffioners  of  His 
I^ajefty's  Treafury,  His  Majefty^s  Princ^  Secretaries  of  State, 
the  Lords  Commiflyuiers  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice 
Admiralty,  are  to  take  the  necefEuy  meafures  hereia  as  to  them 
Audi  refpedively  appertain. 

CHETWYND. 


Okdzr.'^ March   20th,    contin^g  Order  iKfurfi^  28th,    181 19 
regulating  importation  of  prorifions. 


At  the  Court  at  Carbtm  Houfcy  the  8th  day  oi  April  iSi^. 

Prelent, 

His  Royal  Highnefs  the  Prince  Regent  in  CounciL  pitfar, 

8tfa  April  xSiS* 
Wberkab  by  an   order  of  His  Royal  Highnefs  the  Prince  

kegent  in  Council,  bearing  date  the  6th  of  SefUmher  laft.  His  ^^I^^^J^ 

Royal  Highnefs  was  pleafed,  in  the  name  and  on  tke.behalf  pf  His  to  the  goiremor 

Majefty,  to  authorize  and  empower  the  governor  or  lieutenant  jJe^ori^s!^^ 

governor  of  Heligoland  to  grant  licences,  in  His  M^jefty's  name^  6th^  x8ii. 

to  fuch  perfons  as  the  faid  governor  or  lieutenant  governor  flioul^^ 

think  fit,  allowing  fuch  peffon  or  perfons  tp  export  firpm  HeUg9^ 

kmd,  dired  to  ^y  port  or  place  frpm  NarJen  to  the  Ey^kr,  both 

inclufive,  any  articles  which  (hall  be  certified  by  th^  certifying 

officer  at  HeBgoland  to  have  been  legally  ixnported  into  that  iflainti: 

from  fome  port  of  the  United  Kingdom  (not  being  naval  o» 

military  (lores),  and  to  import  into  the  faid  ifland  certain  articles 

i^edfied  in  the  faid  above  recited,  order. 

And 


sri  APPEHDIJt. 

And  whereas  it  is  expedient  that  the  powers  vefted  in  the  laid 
governor  and  lieutenant  governor  of  HsUgohnd  (hould  be  ex- 
tended fo  far  as  refpedts  the  ports  and  places  to  and  from  which 
the  articles  therein  fpecified  /hall  be  permitted  to  be  exported  or ' 
imported ;  His  Royal  Highnefs  the  Prince  Regent,  in  the  name 
and  on  the  behalf  of  His  Majefty»  and  by  and  with  the  advice  of 
His  Majefty's  Privy  Council,  is  pleafed  to  order,  and  it  it 
hereby  ordered,  that  licences  be  granted  by  the  governor  or  lieu, 
tenant  governor  oi  Heligoland,  but  in  His  Majefty's  name,  to  fuch 
perfon  or  perfons  as  the  faid  governor  or  lieutenant  governor 
ihall  think  fit,  allowing  fuch  perfon  or  perfons  to  export  from 
Heligoland f  dire6l  to  any  port  or  place  from  Nordem  to  Horn 
Point  on  the  coaft  of  Jutland^  both  inclufive,  and  to  import  from 
any  port  or  place  (ituate  within  the  faid  limits,  the  feveral  articles 
%>ecified  in  the  faid  above  recited  order  of  the  Prince  Regent  in 
Council  of  6th  September  laft,  in  veifels  of  the  defcription  therein 
.ftated>  fubje£^  to  the  rules,  regulations,  and  reftrifUons  therein 
contained^  and  fubjed  to  fuch  further  regulations  and  reftric- 
tions^  with  refpect  to  all  or  any  of  fuch  articles  fo  to  be  ex- 
ported or  imported  as  the  faid  governor  or  lieutenant  governor 
of  the  ifland  for  the  time  being  refpectively  (hall,  from  time  to 
time,  fee  fit  and  expedient. 

And  it  is  further  ordered,  That  the  commanders  of  His  Ma- 
jefty's  (hips  of  war  and  privateers,  and  all  others  whom  it  toxf 
concern,  (hall  fuffer  every  fuch  vcflel  failing  conformiibly  to  the 
permiilion  given  by  this  order,  and  having  any  fuch  licence  as 
afbrefaid,  to  pafs  and  repafs  direct  between  Heligoland  and  the 
ports  between  Norden  and  Hom  Point,  both  inclufive,  in  fuch 
manner  and  under  fuch  terms,  regulations  and  reftrictioos,  as  (hall 
be  exprefifed  in  the  faid  licence ;  and  it  is  further  ordered,  that  la 
cafe  any  vefiel  fo  failing  as  aforefaid,  for  which  any  fuch  licence 
as  aforefaid  fhall  have  been  granted,  and  which  (hall  be  proceed- 
ing direct  upon  her  faid  voyage,  (hall  be  detained  and  brought  in 
for  legal  adjudication,  fuch  veflel,  with  her  cargo,  (hall  be  forth« 
with  releafed  by  the  Court  of  Admiralty,  in  which  proceedings 
'  fliall  be  commenced,  upon  proof  being  made  that  the  parties  had 
duly  conformed  to  the  terms,  regulations,  and  reftrictions  of  the 
&id  licence  :  the  proof  of  fuch  conformity  to  be  upon  the  perfon 
or  perfons  claiming  the  benefit  of  this  order,  or  obtaining  or  ufing 
fuch  licence,  or  claiming  the  benefit  thereof. 

And  the  Right  Honourable  the  Lords  Commifiionera  of  His 
Majefty's  Trcafury,  His  Majefty's  Principal  Secretaries  of  State* 

the 


APPENDIX.  xtii 

tlic  Lordi  Commiffionen  of  the  Admiralty,  and  the  Judge  of 
the  High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of 
Vice  Admiralty,  are  to  take  the  neccffary  meafnres  herein  as  to 
them  (hall  refpectively  appertain. 

CHETWYND. 


At  the  Court  at  Carhan  Houfe^  the  lift  ofJprsi  1812, 

Prefcnt, 
His  Royal  Highnefs  the  Prince  Regent  in  Council* 

Whereas  the  GoTemment  of  Frana  has,  by  an  Official  Re-         Or^r, 
port,  communicated  by  its  Minifter  for  Foreign  Affairs  to  the  aift  April,  i8i>. 
Confervatire   Senate,   on  the  10th  of  March  laft,  removed  all  Conditional  re- 
doubts as  to  the  peHeverance  of  that  Government  in  the  affertion  vocation  of  the  ^ 
of  principles,  and  in  the  maintenance  of  a  fyHem,  not  more  hodile  ^^  ^^  the^vent 
to  the  Maritime  Rights  and  Comnoercial  Tnterefts  of  the  Britj/b  of  the  revocation 
Empire,  than  inconfiftent  with  the  rights  and  independence  of  ^ih^  ^e^elf 
Neutral   Nations,     and    has    thereby     plainly    developed    the  by  fome  authen- 
inordinate  pretenfions   which  that    fyftem,   as  promulgated    in  ^^^^^^^ 
the  Decrees  of  Berlin  and  MUanf  was  from  the  firft  defigned  to  ^^q^ 
enforce :  Dcclaration 

And  whereas  His  Majefty  has  invariably  profefled  his  readinefs  <^«""P<"** 
to  revoke  the  Orders  in  Council  adopted  thereupon,  as  foon  as  the 
&id  Decrees  of  the  Enemy  ihoold  be  formally  and  unconditionally 
repealed,  and  the  commerce  of  Neutral  Nations  reftored  to  its 
•ccuftomed  courie : 

His  Royal  Highnefs  the  Prince  Regent  (anxious  to  give  the 
.moft  decifive  proof  of  His  Royal  Highnefs^s  difpoiition  to  per- 
form the  engagements  of  His  Majefty's  Government)  is  pleafed, 
in  the  name  and  on  the  behalf  of  His  Majefty,  and  by  and  with 
the  advice  of  His  Majefty's  Privy  Council,  to  order  and  declare 
and  it  is  hereby  ordered  and  dedared.  That  if,  at  any  time  here- 
after, the  BerRn  and  ATtian  Decrees  (hall, /by  fome  authentic  Aft 
of  the  French  Government,  publicly  promulgated,  be  abfolutely 
and  unconditionally  repealed,  then,  and  from  thenceforth,  iht 
Order  in  Council  of  the  feventh  day  of  January  one  thoufand  eight 
hundlred  and  feven,  and  the  Order  in  Council  of  the  twenty-fixth 
day  of  April  one  thoufand  eight  hundred  and  nine,  (hall,  without 
any  further  Order,  be,  and  the  fame  arc  hereby,  declared  from 
thenceforth  to  be  wholly  and  abfolutely  revoked :  And  further, 
that  the  full  benefit  of  this  Order  (hall  be  extended  to  any  (hip  or 
Vou  II.  [b]  cargo 
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^argo  captureil  fubfequent  to  fuch  authentic  A6t  of  Repeal  of  the 
French  Decrees,  although  antecedent  to  fuch  repeal  fuch  (hip  or 
yeffel  (hall  have  commenced  and  (hall  be  in  the  profecution  of  a 
voyage  which,  under  the  faid  Orders  in  Council,  or  one  of  them, 
would  have  fubje6led  her  to  capture  and  condemnation  ;  and  the 
claimant  of  any  (hip  or  cargo  which  (hall  be  captured  or  brought 
to  adjudication^  on  s^ccount  of  any  alleged  breach  of  either  of  the 
faid  Orders  in  Council,  at  any  time  fubfequent  to  fuch  authentic 
AA  of  Repeal  by  the  Fnneb  Government,  (hall,  without  any 
further  Order  or  Declaration  on  the  part  of  His  Majefty's  Go- 
vernment on  this  fubjed,  be  at  liberty  to  give  in  evidence  ia  the 
High  Court  of  Admiralty,  or  any  Court  of  Vice -Admiralty  be- 
fore which   fuch  (hip  or  cargro  (hall  be  brought  for  adjudication, 
that  fuch  repeal  by  the  French  Government  had  been,  by^  fuch 
authentic  A6t,  promulgated  prior  to  fuch  capture;  and  upon 
proof  thereof,  the  voyage  (hall  be  deemed  and  taken  to  have  been 
as  lawful  as  if  the  faid  Orders  in  Council  had  never  been -made  ; 
faving  neverthelefs  to  the  captors  fuch  proteAion  and  indemnity 
as  they  may  be  equitably  entitled  to  in  the  judgme^  of  the 
faid  Court,  by    reafon  of  their  ignorance,    or  uncertainty  at 
to  the  repeal  of  the   French  Decrees,    or  of  the   recogni^ou 
pf  fuch  repeal  by  Hia  Majefty's  Government  at  the  time  of  fuch 
capture. 

His  Royal  Highnefs,  however,  deems  it  proper  to  declare, 
that,  (hould  the  repeal  of  the  French  Decrees,  thus  anticipated 
and  provided  for,  prove  afterwards  to  have  been  illufory  on  the 
part  of  the  Enemy ;  and  (hould  the  reftri^ons  thereof  be  ftHl 
practically  enforced,  or  revived  by  the  Enemy  y^  Great  Briimm 
will  be  compelled,  however  reluctantly*  after  reafonable  notice,  to 
have  recourfc  to  fuch  meafur^s  of  retaliation  as  may  then  appear 
to  be  jud  and  nece(rary. 

And  the  Right  Honourable  the  Lords  Commiffioners  of  Hit 
Majefty's  Treafury,  His  Majefty's  Principal  Secretaries  of  State, 
the  Lords  Commiflioners  of  the  Admiralty,  and  the  Judge  of  the 
High  Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice- 
Admiralty,  are  to  take  the  neceffary  meafures  herein  as  to  them 
{ball  fefpedlively  appertain. 

CHETWYND. 
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DECLARATION. 

*f  HI  Government  of  France  having  by  an  official  report,  coal-  Declaration  of 

knunicated  by  it«  Minifter  for  Foreign  Affairs  to  the  Confervative  the  Britifli  Go- 

o  vernir*"*  •»•■»*— 

upon. 


Slenate  on  the  loth  day  of  March  lad/  removed  all  doubts  as  to 
the  perfeverance  of  that  Government  in  the  aflertion  of  principles^ 
and  in  the  maintenance  of  a  fyftem,  not  more  hoilile  to  the  mari- 
time rights  and  commercial  interefts  of  the  Briti/b  Empire,  than 
ihconfiftent  with  the  rights  and  indcpenden<ie  of  Neutral  Nations—* 
and  having  thereby  plainly  developed  the  inordinate  preteniiont 
which  that  fyftem,  as  promulgated  in  the  Decrees  of  BerUn 
aild  Milan,  was  from  the  fird  defigncd  to  enforce ;  His  Royal 
Highnefs  the  Prince  Resent,  a6iing  in  the  name  and  on  the 
behalf  of  Hid  Majeily,  deems  it  proper,  upon  this  formal  and 
authentic  republication  of  the  principles  of  thofe  Decr^,  thus 
publicly  to  declare  His  Royal  Highnefs's  determination  Hill 
firmly  to  refill  the  introdu^on  and  eftablifhment  of  this  arbitrary 
<^ode,  which  the  Government  of  France  openly  avows  its  purpofe 
to  impofe  by  force  upon  the  world— as  the  Law  of  Nations. 

From  the  time  that  the  progreffive  injudice  and  violence  of  the 
French  Government  made  it  impofEble  for  His  Majefty  any  longer 
to  reftrain  the  cxercife  of  the  rights  ©f  war  within  their  ordinary 
limits,  without  fubmitting  to  confequences  not  lefs  ruinous  to  the 
commerce  of  His  dominions  than  derogatory  to  the  rights  of 
His  Crown,  His  Majeiiy  has  endeavoured,  by  a  redriCted  and 
moderate  ufe  of  thofe  rights  of  Retaliation,  which  the  Berlin  and 
Milan  Decrees  neceflarily  called  into  a6Uon,  to  rei:oncile  Neutral 
States  to  thofe  meafures,  which  the  condu6l  of  the  enemy  had 
rendered  unavoidable ;  and  which  His  Majefty  has  at  all  times 
profelfed  his  readinefs  to  revoke,  fo  foon  ad  the  decrees  of  the 
enemy,  which  gave  occaiion  to  them,  (hould  be  formally  and  un- 
conditionally repealed  \  and  the  commerce  of  Neutral  Nations  be 
reftored  to  its  accuftomced  coiirfe. 

At  a  fubfequent  period  of  the  war.  His  Majefty,  availing  Him- 
felf  of  the  then  fituation  of  Europe,  without'  abandoning  the  prin- 
ciple and  obje£l  of  the  Orders  in  Council  of  November  1807,  ^*' 
induced  fo  to  limit  their  operation^  as  materially  to  alleviate  th^ 
reftridiions  thereby  impofed  upon  neutral  commerce. 

The  Order  in  Council  of  jifrll  1809  was  fubftituted  in  the* 
room  of  thofe  of  November  1807,  and  the  retaliatory  fyftem  of 
Oreat  Britain  aded  no  longer  on  every  country,  in  which  the  ag4 
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greflive  meafiires  of  the  enemy  were  in  force ;  but  was  confined  hi 
its  operation  to  Frametf  and  to  the  countries,  upon  which  the 
French  yoke  was  moft  ftridlly  impofed ;  and  which  had  become 
▼irtually  a  part  of  the  dominions  of  France. 

The  United  States  of  America  remained  neverthelefs  diflatisfied  5 
and  their  diflratisfa6iion  has  been  greatly  increafed  by  an  artifice 
too  fuccefsfiilly  employed  on  the  part  of  the  enemy,  who  has 
pretended, 'that  the  Decrees  of  Berlin  and  J^Ttlan  were  repealed, 
although  the  decree  effefting  fuch  repeal  has  never  been  promul- 
gated ;  although  the  notification  of  fuch  pretended  repeal  diftindly 
dcfcribed  it  to  be  dependent  on  conditions,  in  which  the  enemy 
knew  Great  Britain  could  never  acquiefce ;  and  although  abun- 
dant evidence  has  fince  appeared  of  their  fubfequeut  execution. 

But  the  enemy  has  at  length  laid  afide  all  dilTimulation ;  he 
now  publicly  and  folemnly  declares,  not  only  that  thofe  Decrees 
ft  ill  continue  in  force,  but  that  they  (hall  be  rigidly  executed* 
until  Great  Britain  (hall  comply  with  additional  conditions^ 
equally  extravagant :  and  he  further  announces  the  penalties 
of  thofe  Decrees  to  be  in  full  force  again  ft  all  nations,  which 
ihall  fuScf  their  flag  to  be,  as  it  is  termed  in  this  new  code^ 
•*  denationalized." 

In  addition  to  the  difavowal  of  the  blockade  of  May  1806, 
and  of  the  principles  on  which  that  blockado  was  eflablifhed,  and 
in  addition  to  the  repeal  of  the  Britt/h  Orders  in  Council — ^he  de- 
mands an  admiffion  of  the  principles,  that  the  goods  of  an  enemyt 
carried  under  a  neutral  flag,  fliall  be  treated  as  neutral; — that 
neutral  property,  under  the  flag  of  sn  enemy,  fhall  be  treated  as 
hoftile  ; — that  arms^nd  warlike  ftores  alone  (to  the  exdufionof 
(hip-timber  and  other  articles  of  naval  equipment)  (hall  be  regarded 
as  contraband  of  war ; — and  that  no  ports  (hall  be  confidered  as 
lawfully  blockaded,  except  fuch  as  are  invefted  and  befieged,  ia 
the  prefumption  of  their  being  taken,  [en  prevention  iPetre  fria\^ 
and  into  which  a  merchant  (hip  cannot  enter  without  danger. 

By  thofe  and  other  demands,  the  enemy  in  fa6l  requires,  that 
Great  Britain^  and  all  civilized  nations,  (hall  renounce,  at  hit 
arbitrary  pleafurc,  the  ordinary  and  indifputable  rights  of  mari- 
time war ;  that  Great  Britainy  in  particular,  (hall  forego  the 
advantages  of  her  naval  fiiperiority,  and  allow  the  commercial 
property,  as  well  as  the  produce  and  manufadlures  of  France^  and 
her  confederates,  to  pafs  the  ocean  in  fecurity  ;  whilft  the  fubje^ 
of  Great  Britmn  are  to  be,  m  e0e6i>  prolcribed  from  all  commer* 
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'cial  tntencouzle  with  other  nationi ;  and  the  produce  ind  mamn 
fii^res  of  thefe  reahnt  are  to  be  excluded  from  erery  country  in 
die  world,  to  which  the  arms  or  the  influence  of  the  enemy  can 
extend. 

Such  are  the  demands  to  which  the  Brit^  Goyemmeot  is  (iun« 
laoned  to  fubmit,  to  the  abandonment  of  its  moft  ancient,  eflential, 
and  undoubted  maritime  rights*  -Such  is  the  code  bf  which 
France  hopes^  under  the  cover  of  a  neutral  flag,  to  render  her 
commence  unaObilabls  by  fea ;  whilft  flie  proceeds  to  invade  or  to 
incorporate  with  her  own  dominions  all  dates  that  hefitate  to  facri- 
fice  their  national  interefts  at  her  command ;  and  in  abdication  of 
their  jull  rights,  to  adopt  a  code,  by  which  they  are  required  to 
exclude,  under  the  maflc  of  municipal  regulation,  whatever  tt 
Briti/b  from  their  dominions. 

The  pretext  for  thefe  extravagant  demands  is,  that  iome  of  thele 
principles  were  adopted  by  voluntary  compa^tTin  the  Treaty  of 
Utrecht;  as  if  a  treaty  once  exifting  between  two  particular 
countries,  founded  on  fpecial  and  reciprocal  coniidenitions,  binding 
only  on  the  contracting  parties,  and  which  in  the  laft  treaty  of 
peace  between  the  fame  Powers,  had  not  been  revivfed,  were  to  be 
regarded  as  declaratory  of  the  public  law  of  Nations. 

It  is  needlefs  for  His  Royal  Highnefs  to  demonftrate  the  injuf* 
tice  of  fuch  pretenfions*  He  might  otherwife  appeal  to  the  prac« 
tice  of  Franci  herielf,  in  thil  a|id  in  former  wars  \  and  to  her  own 
eftablilhed  codes  of  maritimef law:  it  is  fufficientthat  thefe  new 
demands  of  the  enemy  form  a  wide  departure  ffoin  thofe  condi- 
tions on  which  the  alleged  repeal  of  the  FrencM  Decrees  was  ac- 
cepted by  jintirica  /  and  upon  which  alone,  erroneoufly  afluming 
that  repeal  to  be  complete,  America  has  claimed  a  revocation  of 
the  Briti/b  Orders  in  CounciL 

His  Royal  Highnefs,  upon  a  review  of  all  thbfe  circumftances, 
feels  perfuaded  that  fa  foon  as  this  formal  declaration,  by  the 
Government  of  Fr<mcei  of  its  unabated  adherence  to  the  principles 
and  provifions  of  the  BerRn  and  Milan  Decrees,  fhall  be  made 
known  in  America^  the  Government  of  the  United  States y  actuated 
not  lefs  by  a  fenfe  of  jiiftice  to  Great  Britain,  than  by  what  is  due 
to  its  own  dignity,  will  be  difpofed  to  recall  thofe  meafures  of 
hoftile  exclufion,  which,  under  a  mifconception  of  the  real  views 
and  condu^  of  the  French  Government,  America  has  exclufively 
applied  to  the  commerce  and  (hi|>s  of  war  of  Greai  Britain, 
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To  aiccelerate  a  refult  fo  advantageous  to  the  true  intcrefts  of 
both  countries^  and  fo  conducive  to  the  re-efUbli(hment  of  perfe^ 
friendfhip  between  them  i  and  to  give  a  deciiive  proof  of  His  Royal 
Hi^hnefs's  difpofition  to  perform  the  engagements  of  His  Ma* 
jefty's  Government y  by  revoking  the  Orders  in  Council,  whenever 
the  French  Decrees  (hall  be  actually  and  unconditionally  repealed  | 
His  Royal  Highnefs  the  Prince  Regent  has  been  this  day 
pleafed,  in  the  name  and  on  the  behalf  of  His  Majefty,  and  by 
and  with  the  advice  of  His  Majefty's  Privy  Council,  to  order  and 
declare: 

•«  That  if  at  any  time  hereafter,  the  Berlin  and  Milan  Decrees 
ihall,  by  tome  authentic  aft  cf  the  French  Government,  publicly 
promulgated}  be  abfolutely  and  unconditionally  repealed^  then 
and  from  thenceforth,  the  Order  in  Council  of  the  7^1^  day  0£ 
January  1807,  and  the  Order  in  Council  of  the  26th  day  of  jffr^ 
1809,  (hall,  without  any  further  order  be,  and  the  fame  are  hereby 
declared  from  thenceforth  to  be  wholly  and  abfolutely  revoked  ; 
and  further,  that  the  full  benefit  of  this  Order  (hall  be  extended 
to  any  (hip  or  cargo  captured  fubfequent  to  fuch  authentic  zGt 
of  repeal  of  the  French  Decrees,  although,  antecedent  to  fuch 
repeal  fuch  (hip  or  velTel  (hall  have  commenced,  and  (hall  be  in  the 
profecution  of  a  voyage,  which,  under  the  faid  Orders  in  Council, 
or  one  of  them,  would  have  fubjefted  her  to  capture  and  con<« 
denmation,  and  the  claimant  of  any  (hip  or  cargo  wliich  fhall  be 
captured  or  brought  to  adjudication,  on  account  of  any  alleged 
breach  of  either  of  the  faid  Orders  in  Council,  at  any  time  fub- 
faqucnt  to  fuch  authentic  aft  of  repeal  by  the  French  Govern- 
ment (hall,  without  any  further  Order  or  Declaration  on  the  part 
of  His  Majefty's  Government  on  this  fubjeft,  be  at  liberty  to  give 
in  evidence  in  the  High  Court  of  Admiralty  or  any  Court  of 
Vice- Admiralty,  feefore  which  fuch  (hip  or  cargo  (hall  be  brought 
for  adjudication,  that  fuch  repeal  by  the  French  Government  had 
been  by  fuch  authentic  aft  promulgated  prior  to  fuch  capture  ; 
and  upon  proof  thereof,  the  voyage  (hall  be  deemed  and  taken  to 
have  been  as  lawful,  as  if  the  faid  Orders  in  Council  had  never 
been  made ;  faving  neverthelefs  to  the  captors,  fuch  proteftioa 
and  indemnity,  as  they  may  be  equitably  entitled  to  in  the  judge- 
ment of  the  (aid  Court,  by  reafon  of  their  ignorance,  or  uncer- 
tainty as  to  the  repeal  of  the  French  Decrees,  or  of  the  recogni- 
tion of  fuch  repeal  by  His  Majefty's  Government^  at  the  time  of 
fuch  capture. 
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'*  His  Royal  Highoefs  hovrwrcr  deems  it  proper  to  declare,  J^v 

tixsXf  (hould  the  repeal  of  the  French  Decrees,  thus  anticipated 
and  provided  for,  prove  afterwards  to  have  been  illufory  on  the 
part  of  the  enemy ;  and  fhould  the  reftri^tions  thereof  be  ftill 
practically  enforced^  or  revived  by  the  enemy.  Great  Britajn  will 
be  compelled,  however  relu6tantly,  after  reafonable  notice,  to 
have  recourfe  to  fuch  meafures  of  retaliation,  as  may  then  appear 
to  be  juft  and  neceffary." 

H^e/lmin/lfr,  jlpril  2ls  l8l|, 
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Before  the  moji  Noble  and  Right  Honourable  the  Lords 
Commi^oners  of  Appeals  in  Prize  Caufes. 


AFRICA,  CoNOLLY,  Matter,  jVot-iTtb^igio. 

A  N  appeal  from  the  fentence  of  the  Vice  Admirahy  ArMrican  flare 
Court  ofToriolay  whereby  this  American  veflTel,  ^n^ chariefi 
bound  from  the  coaft  of  Africa^  with  a  large  cargo  5^*^o*u  ^ 
of  flaves,\to  Charlejlowny  and  capt\u*ed  on  the  30th  Warmtd^ 
oiyanuary  1808,  was  reftored  on  payment  of  the  and  confequcntiy 
cods  and  expences  incurred  by  the  captors  in  the  operation  of  th« 
maintenance  and  prefervation  of  this  property,  pwhiwtS*?  a''* 

tndic  in  ixmu 
*  Condenuntkfu 

Dallas  and  Swaby  for  the  Claimani''--endezvo\irtd 
to  diftingulih  this  cafe  from  that  of  the  Amedie(a\  (a)VoLLp.a4o. 
where  the  fhip  and  cargo  had  been  condemned  by  their 
Lordfhips  ;  in  which  cafe  it  appeared  the  maftcr  had 
made  a  deviation  from  his  afferted  dtftinarion  to  an 
American  port,  and  was,  at  the  time  of  capture, 
fleering  for  the  Uavannah.  The  inftru(?lions  in  th^ 
prefent  cafe  pointed  out  a  diretl  return  voyage  to 
Charleflowny  or  "  if  unable,  from  contrary  winds,  to 
^^  reach  Charlejlown  prior  to  the  ill  Qij4snuarj  1808, 

Vol.  II.  B  **  to 


CASES  DETERMINED  IN  THE 

The        *',  to  make  the  firft  American  port  which  the  mafler 
^^^^^'      **  could  fetch  before  that  day,  and  report  the  ftiip  at 


jVw.x7ih,i8io.  «*  the  neareft  cuftom-houfe  as  bound  there,  but  put  in 

**  by  ftrefs  of  weather,  and  by  fo  doing  the  prohibi- 
**  tory  a&  would  not  attach  to  the  Africa.^  It  was 
therefore  under  flood  h^Atnerican  merchants  that  under 
fuch  circumftances  the  American  reftridive  law  would 
not  operate  upon  this  veflel.  Thefe  inftruftions  were 
pundually  obferved  ;  but  from  a  great  competition 
amongft  the  ilave-fhips  on  the  coalt,  and  the  negroes 
having  been  attacked  by  the  fmall-pox,  the  veiTel  was 
unable  to  make  any  American  port  in  time,  and  there- 
fore continued  her  courfe  for  Cbarleftown^  without 
making  any  deviation.  The  illegality  of  the  voyage 
in  the  Amedie  originated  in  her  deftination  to  the  Ha^ 
vannaby  a  foreign  colony.  Here  the  deftination  was 
dired  for  America^  but  from  unavoidable  delays  (he 
did  not  arrive  in  time. 

Tie  King*s  Advocate — contended,  that  the  mere 
intention  of  returning  prior  to  the  i  ft  of  January  was 
oppofed  to  the  faft  of  her  detaining  on  the  coaft  of 
Africa  until  the  i6th  of  December  preceding.  The 
completion  of  the  return  voyage  in  time  was  therefore 
out  of  the  reach  of  poffibility.  Neither  had  thi^ 
veffel  arrived  at  an  American  port  prior  to  the  ift  Jtf- 
ntiaryy  and  complied  with  the  injunftions  of  the  owner, 
with  a  view  to  take  her  out  of  the  operation  of  the 
American  aft;  admitting,  which  is  highly  impro- 
bable, that  fuch  was  the  underftanding  amongft  Amt^ 
rican  merchants.  The  prefent  mafter  only  fucceeded 
to  the  command  in  confequence  of  the  death  of  the 
former,  which  happened  after  the  capture  j  and  a 
material  wimefs,  the  furgeon,  had  ftated  that  die 
former  mafter,  when  overlooking  tlie  fliip's  papers  m 

9  company 
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company  with  the  lieutenant  of  the  capturing  veffcl.        The 
had  faid,  ^«  This  is  the  chart  I  have  to  carry  me  to        ^^'^^' 


**  New  Providence y'*  that  previous  thereto  he  had  never  iVof.i7t^»83to. 

heard  where  the  ihip  was  bounds  neither  did  he  know 

what  (he  was  goihg  there  for^  but  apprehended  it  was 

to  wait  for  or  obtain  orders  refpe&ing  the  fdd  fhip 

fr6m  the  owners.     The  prcfent  matter  had  faid,  that 

fiiould  the  Africa  not  be  admitted  to  an  entry  at 

Charlejiown^  he  believed  he  fliould  have  been  ordered 

by  the  owner  to  proceed  to  the  Havannahj  to  difpofe 

of  the  flaves  there.   The  fteward  alfo  had  fwom  he  had 

heard  the  late  mafter  tell  thecapturing brig's  commander^ 

that  '^  he  did  not  know ;  but  he  (liould  put  into  New 

**  Providence^  or  fomething  to  that  effefl:."  Thus  the 
whole  tranfaftion  had  an  air  of  myftery  about  it,  for 
which  there  were'  no  doubt  mod  fubflantial  reafonsj 
and  although  the  greater  part  of  the  fecret  had  perifhed 
with  the  former  mafter,  it  would  be  very  eafy  for  the 
Court  to  determine  upon  the  motives  of  fuch  conceal!* 
ment  on  the  part  of  the  owners. 

Court. 
Sir  W.  Grant. — What  are  thefe  Unavoidable  dcf- 
lays  mentioned  by  the  claimant's  courifel  ?  Is  there  any 
irieiition  made  of  contrary  winds,  or  other  impediments 
to  the  completion  of  this  voyage  wthin  the  time 
limited  by  the  American  act,  which  were  not  within 
the  controul  of  the  party  ?  Certainly  this  cannot  be 
confidered  a  cafe  which  was  ever  intended  by  the 
legiilature  to  be  within  the  reach  of  indulgence. 

Sentknce. 
Pronounced  for  the  captor's  aippeal,  and  condemned 
the  fhip  and  cargo,  to  the  Ible  ufe  of  his  Majefty,  bi& 
heirs  and  fuccefibrs. 

B  % 
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,^m.ttA,ttxc.  NANCY,  ViALL,  Mafter. 


trade  w—Dcria- 


A  Diftindion  was  made  between  this  and  the  pre- 
tic^^aflerted  Ceding  cafe  by  counfel  (Dallas)  ;  firft,  that  the 

America  to  Si.  formeT  appeared  to  be  decided  upon  the  ground  that 
tonpted'tobe  there  had  not  been  fufficient  time  allowed  by  the 
S^Tctw Md  ^^Jler  to  render  her  return  to  America  probable  pre- 
g^l^l^j^^^  vious  to  the  expiration  of  the  period  limited  by  the 
enemy'iproperty  American  z&  i  wheieas,  in  this  cafe,  the  return  voy- 
boani,  though  age  from  Senegal  commenced  the  30th  September  1 807^ 
^aSSIISS^  providing  ample  time  for  her  return  in  conformity 
Owdfinnarinn     ^^jj  {^^  requifition  of  the  American  law :   fecondly, 

that, .  through  the  ficknefs  of  her  crew,  one  of 
whom  efif^Ped  on  the  paifage,  (many  more  being 
ill  at  the  'time  of  the  capture,)  and  the  a))prehen- 
fioAs  entertained  from  the  tumultuous  difpofition  of 
the  flayes,  who  had  thrice  rifen  upon  the  crew, 
and  had  been  with  difficulty  fubdued,  the  mailer 
was  induced  to  alter  his  intended  deftination  to 
Charleftawn,  and  bear  away  for  the  neareft  port  in 
the  Weji  Indies.  On  the  30th  October  he  difcovered 
the  high  lands  of  Spanijh  town,  and  confidering  St. 
Thomas's  mod  convenient,  in  the  attempt  to  make 
that  ifland  was  captured.  The  voyage  therefore  had 
been  commenced ;  and,  but  for  thefe  unfortunate  oc- 
currences, would  have  been  completed,  conformably 
with  the  American  law. 

King's  Advocate  and  Stephcn^oh]eSt€d^  thar  this 
w?'  '::  fa£l  a  t^nde  from  aa  fnemy\-  port  to  a  port 
n^A  iiis  own,  and  therciV»ic  the  mailer  had  :.:iemptcd 
a  trade  which,  ever  fince  the  year  i  704,  liad  beca 
declared  illegal.    To  the  reprefentadon  of  the  mer- 

6  chants 
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chants  of  South  Carolina  to  the  American  government,      ^^^ 
requefting  that  time  might  be  given  them  to  perfefk 


engagements  already  entered  into  in  this  traffic,  fince  ivw.x7^x8ia 
if  thefe  veflels  fliould  not  be  able  to  arrive  in  time  in 
America  they  could  not,  as  the  law  flood  with  refpe£t 
to  the  foreign  Have  trade,  go  to  difpofe  of  their  car« 
goes  at  a  foreign  market,  an  anfwer  was  returned, 
that  it  was  intended  no   encouragement   whatever 
fhould  be  given  to  the  trade,  and,  could  it  conftitu- 
donally  have  been  done,  it  long  fince  fhould  have  been 
flopped  altogether;  but  that  at  all  events,  fhippert 
fhould  be  left  to  undertake  at  their  peril  any  voy- 
ages where  it  was  fufpeded  there  would  be  fcarcely 
fufficient   time    to   return   before   the    period    ap- 
pointed by  the  aft     It  was  remarkable  that  the 
mader,  in  making  for  St.  Thomas ^  mad  have  crofled 
the    trade  winds^    and    pafled   the   latitude  of  ^St. 
Bartholomew  and  Barbadoes.    This  was  evidently  a 
voyage  undertaken  to  procure  the  befl  market  be 
could.     In  the  preparatory  examination  the  mafler 
fraudulently  had  ftated  the  whole  cargo  to  belong  to 
his  American  owners,  but  the  day  after,  apprehenfive 
of  deteftion,  he  corrcfted  himfelf  by  admitting  that 
ten  flaves  had  been  fhipped  on  freight  by  a  Frenchman. 
Further  proof  could  not  therefore  be  now  admitted  to 
diflinguifh  thefe  from  the  remainder,  but  the  whole      * 
property  fhould  be  confidered  liable  to  confifcation. 

Sentence. 
Pronounced  agsunft  the  appeal,  ;m4  condemned  the 
0iip  and  cargo. 


B 
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i»Si».i7th,iSKv  ANNE,  Pennisqi;,  M^fter. 

^Z^  w .  npHIS  was  a  cafe  of  an  American  Ihip  \wth  a  cargo 
fonipi  poft  in-  of  flaves  bound  from  the  coaft  of  Africa  ("where 

terdidtod  by  the     /•««  %      %  r  i*» 

aaaf  Congrds  ihe  had  touched  at  feveral  fettlements  of  different 
^^klt^^t  European  nations,  for  the  purpofe  pf  obtaining  flaves) 
mde.  Adaimant  jp  i/lonu  Vtdeo  in  Soutb  America.  In  attempting  to 
tured  in  this  make  this  port  fhe  was  captured,  on  the  6th  January 
fiandbg  the  cap.  1807,  and  Carried  for  adjudication  to  the  Cape  rf 
J^  t^  Qood  Hope.  In  the  Couft  below,  three  affidavits  were 
mdiaix^^  introduced  to  prove  that  Monte  VideOy  which  the 
•a,  round  to  captor's  cafe  afferted  was  at  that  time  blockaded,  was 
f^fitt^m{uch  not  in  a  ftate  of  regular  blockade,  but  that  various 
^d^fLwrf"^  ^^^^'^  ^^  ^^^  permitted  by  Admiral  5/xr%'s 
own  country.      fquadrou  there  cruifing,  to  go  pp  the  river  Plata ;  two 

Apf4ication  fat  «  o        ♦ 

claimant*!  cofti    wcrc  added  to  prove  that   the  fettlement  of   Cape 

bounty  from  whence  this  cargo  was  in  part  or  prin. 
cipally  procured,  was  a  Britijh  faftory.  The, Judge 
had  decreed  the  (hip  and  cargo  to  be  reflpred  on  pay- 
ment of  captor's  expences,  from  which  fentence  both 
parties  appealed.  The  cafe  was  now  argued  upon 
the  liability  of  this  veffel  to  forfeiture  under  the 
,  American  law  of  179-4^  prohibiting  the  foreign  flavc 
trade. 

Dallas  for  the  Claim. — The  reafon  afligned  in  the 
claimant's  cafe  for  reftitution,  with  coft^  and  damages 
againft  the  captor,  is,  that  **  the  fliip  and  cargo 
moft  clearly  appeared  to  belong  to  the  American 
citizen  for  whom  they  are  claimed,  and  were  engaged 
in  lawful  trade ;  and  there  was  no  juft  reafon  for  the 
capture  and  detention/' 
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In  deciding  this  caufe  it  will  be  only  nectary  to         The. 
advert  to  the  fafts  of  the  cafe  with  reference  to  the  .^^ILl 


American  afl:  of  1794,  prohibiting  a  trade  in  flaves  by  iYa».x7th,x8xor 

Americans  to  foreign  fettlemcots.  This  voyage  appears 

to  have  commenced  in  1 8e6^  and  conclude4  by  the 

capture  of  the  veffel  in  fight  of  port,  on  the  7th  January 

1 807.  By  thefe  dates  it  will  appear  that  ihe  had  returned 

nearly  a  year  prior  tp  the  operation  of  the  general 

reftridive  law  of  America^  which  did  not  take  place 

until  1 808,  and  nearly  three  months  before  the  Britijb 

law  (b)  for  abolijfhing  the  flave  trade.    The  queftion^ 

therefore,  for  the  decifion  of  the  Court  will  be,  whether 

the  principle  recognised  by  the  judgment  delivered  in 

the  cafe  of  the  A  medic  {c)  is  to  be  conftrued  as  having  (c)  voLI  p.  140. 

a  retrofpedkive.  cffeS,  or  in  ocher  words,  will  a  Britijh 

Court  of  Prize,  a£ting  upon  this  principle,  compel  a 

neutral  claimant,  whofe  property  has  been  captured 

previous  to  the  abolition  of  the  flave  trade  by  the 

Britijh  legiflature,  to  Aew  that  he  afted  under  the 

fanftion  or  proteftion  of  the  laws  of  his  own  country. 

For  obvious  reafons  it  is  prefumed  the  Court  will  not 

authorize  fuch  a  conftrudtion  of  the  judgment  aU 

luded  to.     The  liability  of  any  veffel  to  detention  and 

condcnmation  in  our  Courts  originating  with  the  abo* 

lition  law  of  Great  Britain^  a  veffel  captured  prior  to 

the  pafling  of  that  law,  as  in  the  prefent  inftance, 

cannot  be  confidered  as  fubjed   to   its   operation, 

notwithftanding  the  adjudication  had  not  taken  place 

until  even  after  tlie  paJfing  of  that  aft  by  the  Britijb 

parliament. 


■««to«i 


(i>  Paffcd  2  jth  March  1807,  prohibiting  thejffrican  flave  trade 
firom  the  ift  of  Majf  i8o7« 

B  4  The 
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TH*  The  King^j  Advocaie  for  fbe  CnfUr. — ^In  eftimat- 


Anns. 


ing  how  far  the  judgment  delivered  in  the  cafe  of  the 
Abi>.i7tim8ia  Amedle  may  affed  the  prefent  cafe,  much  depends  on 

the  terms  ufed  by  the  Court  in  delivering  that  judg- 
ment. It  is  fcarcely  neceifary  to  enquire^  can  our  a£t 
of  parliament  afled  the  pofitive  law  of  another  coun* 
try  ?  It  is  abfurd  to  fuppofe  it  can*  Whatever  were 
the  effefis  and  operation  of  the  American  a6l  of  1794^ 
they  were  conclufive  as  to  American  merchants*  Our 
ad  of  parliament  could  not  affeft  that  which  was  in^ 
dependent  in  itfelf,  and  complete  long  prior  to  the  aA 
of  our  legiflature.  There  can,  therefore,  be  no  queftion, 
whether  the  interdidion  was  complete.  It  muft  have 
been  fo  originally,  without  relevancy  to  our  ftatute« 
The  only  mode  in  which  it  can  be  fuppofed  th..t  the 
Americans  might  be  relieved  by  our  ad  ol  parliament, 
is  by  fuppofing  notice  of  the  prohibition  was  thereby 
intended,  and  was  indeed  adually  given.  The  anfwer 
to  this  is,  that  fuch  notice  could  only  he  in- 
tended for  Britijh  fubjeds.  It  was  not .  intended, 
nor  could  it  ever  have  been  confidered  as  a  notice 
to  foreigners.  They  wpuld  not  have  been  bound 
to  obferve  it.  The  only  notice  they  would  have  been 
bound  to  attend  to  was  that  of  their  own  legiflature, 
which  appears  to  have  been  in  the  prefent  inflancc 
equally  a  notice  de  jure  as  de  fado.  It  would  have 
been  held  a  notice  dejure  on  the  ground  of  puhCou 
don,  and  de  Jado^  as  abundant  time  appears  to  have 
elapfed  for  general  communioition^ 

The  reafons  for  condenmation  were: — f  ft,  Becauia 
the  vefTtj  was,  at  the  time  of  capture,  profecudng  a 
voyage  to  th :  colony  of  the  enemy,  in  violation  of  th^ 
prohibitory  laws  of  Amerifa  for  the  abolition  of  the 

Have 


.V 
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flave  trade,  ard  is  not  therefore  within  the  provifions         The 
of  the  order  of  the  24th  of  June  1 8o>  ^^^ 


fldly,  Becaufe,  independent  of  that  prohibitory  law,  -^w.iTih.iSia 
the  voyage  commencing  at  Elmina^  a  Dutch  fettlement 
on  the  coall  of  Africa^  and  deftined  to  Monte  Video^ 
was  illegal. 

3dlv,  Becaufe  that  deftination  was  purfued  in  viola- 
tion  of  the  blockade  of  Monte  Video  then  exiftii^. 

Dallas  in  r^//^— obferved,  as  it  had  been  argued 
that  the  ground  upon  which  the  illegality  of  this  tranf- 
a£lion  attached  was  folely  in  confequence  of  the  pre- 
.  vious  regulations  of  yim^ri^j,  and  as  this  capture  had 
taken  place  previous  to  the  Britijh  a£lj  fuppofing  this 
veflVl  bad  b'^en  brought  before  the  Court  for  adjudi- 
cation  prior  to  the  25th  of  March  1807,  when  our  aft 
paffed,  could  the  Court  confidently  have  pronounced 
the  veflel  and  cargo  prize  f  or  could  thofe  regulations 
oi  America  h^vQ  then  been  adverted  to  with  eflfeft? 
If  no  law  of  ours  had  been  ena&ed  prior  to  that  period,        .    ' 
there  never  could  have  ezifted  a  neceility,  on  the  part  . 
of  a  neutral,  to  (hew  he  was  within  the  proteftion  of 
^is  own  law ;  which  appeared,  by  the  judgment  in  the  ' 
cafe  of  the  Amcdie^  to  be  that  alone  which  our  Courts 
of  Prize  have  a  right  to  require  of  a.  claimant  in 
fimilar  circumftances.    The  cafe  before  the  Court 
was  in  every  refpe£k  the  fame  as  that  ftated,  except 
that  this  velTel  had  not  been  brought  up  for  adjudica- 
tion until  the  Britijh  law  had  paffed ;  but  unlefs  it 
were  intended  to  give  that  law  a  retrofpeflive  and  ex 
foftfaSo  effeft,  the  determination  of  the  Court  mult 
be  the  fame  as  if  the  adjudication  had  taken  place  pre- 
VJDus  to  the  pa0ing  of  the  Britijh  law» 


JUSQMEKT* 


i> 
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Tht  Judgment. 

^'"'  Sir  W.  Grant.— By  the  judgment  in  the  cafe  of 


ifmii^iZio,  the  AmediCi  we  pronounced  the  flave  trade  can  have 

no  legitimate  e^iftence^  except  under  the  particvdar 

municipal  Uw  of  that  country,  to  which  the  claimant 

belongs.    It  was  then  confidered,  and  very  explicitly 
declared,  that  the  trade  was  altogether  unlawful,  ex« 

cept  fo  far  as  it  was  in  the  power  of  the  neutral  to  (hew 

this  trade  was  protected  by  the  law  of  the  neutral 

ftate.     This  proteftion  was  required  to  be  fatisiaftorily 

Ibewn  in  that  cafe,  which  not  having  been  complied 

with,  we  pronounced  fentence  of  condemnation.   Here 

alfo  the  claimant  muft  nec^flarily  do  the  fame,  and 

produce  the  proo&  of  his  protection  before  he  can 

obtain  reftitution. 

SfiNTENCK. 

Pronounced  for  the  appeal  of  the  captor,  reverfed 
the  fentence  of  the  Court  below,  decreeing  reftitution 
of  the  (hip  and  cargo  upon  payment  of  the  captor's 
expences,  and  condemned  the  fhip  and  cargo. 

An  application  was  made  for  the  claimant's  ex^ 
p^ces,  which  was  alfo  refufed. 
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THE  SHIP  CARPENTER,  Meyer,  Mafter.       /«i4Mtb,xSi«b 

^T*HIS  veffcl,  with  a  cargo  coniifling  of  Brim/ieni^  Bnmftone 

under  Amirican  colours,  bound  from  Palma  in  deitination  frcm 
Sicily  to  MarfeiUes  (but  oftcnfiWy  to  Copenhagen)  f^^  Zf^ 
was  captured  an4  condemned  at  Malta  as  lawful  •iiyto-woi/eiBcf, 

^  not  contraband 

prb^e.    An   appeal    was  profecuted  by .  the  mafter  under  the  ptni. 

■t         n  '  1  *  r  ^"^  circuin- 

sis  to  tn^  Uup   and  cargo;    but    after  appearance  fiances  of  ths 
entered,  notice  was  given  by  the  appellant's  pro£ton  ^Ji^wSt^w 
that  they  had  not  confidered  their  appeal  as  applying  j^^J*^^ 
to  the  cargo,  although  by  ^rror  it  h^d  been  infert^d  ix|  »/  ca(^ 
the  inhibidon. 

The  King*i  Advocate  far  the  Captpr.^^The  decifioa 
in  the  Court  below  proceeded  upon  the  principle  that 
the  prefent  cargo  muft  be  confidered  under  the  cir- 
cumftances  of  its  deftinatiop  as  completely  within  the 
meaning  of  the  term  contraband.  The  queilion  as 
to  this  fpecies  of  cargo  has  never  here  been  formally 
decided,  perhaps  never  even  difcufied*  The  conduQ; 
of  the  parties  engaged  in  the  tranfai^on,  and  the 
mode  of  carrying  on  this  fpeculation,  are  matter  of 
fufBcient  curiofity  and  intereft  to  arreft  the  attention 
of  the  Court.  The  mafter  ftates  he  failed  in  ballaft 
to  feveral  ports  of  Sicily  previous  to  his  arrival  at  Palma^ 
where  this  cargo  of  raw  brimflone  was  fhipped  for 
account  of  Abraham  Gibbs  of  Palerme,  Conful  of  the 
United  States,  and  adually  defti^ed  to  Mar/eilles ;  but 
findmg  it  impoifible  to  clear  out  from  thence  for  a 
French  port,  an  oftenfible  deftination  for  Copenhagen 
was  adopted.    The  cargo  was  configned  to  order,  and 

^ad  the  flup  arrived  at  MarfeUks  ibme  peribn  would 

have 


Jin.  xttbyXSlo. 
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Tht  have  applied  for  the  cargo.  At  the  time  of  the  cap- 
Cajipenter.  ture  there  was  on  board  a  bill  of  lading  defcribing  the 
whole  cargo  as  for  the  fole  account  and  ri(k  of  the 
mafter,  paying  no  freight,  being  owners  property,  in 
which  a  blank  was  left  for  the  confignee's  name* 
Alfo  a  certificate  to  the  following  eflfed.  ^^  I,  Charles 
*^  Rowley  £fq.  commanding  His  Majefty's  (hips  in 
*•  the  iiland  of  Sicily^  certify  ihat  I  do  not  confidc^^ 
^  raw  brimflone  an  article  of  contraband  ;  and  were  I 
^*  to  vifit  a  neutral  veflel  laden  with  it,  I  fliould  not 
**  detain  her.  Palermo^  27th  April  1807.  Signed 
••  C.  Rowley.*^  To  which  was  annexed  another  cer- 
tificate under  the  confular  feal  of  the  United  States^ 
ftating  that  the  above  was  a  faithful  copy  of  captain 
R(nv!ey*s  opinion,  certified  under  his  own  hand,  the 
original  being  m  the  poflfeflion  of  the  fubfcriber 
Abraham  Gibbsj  Conful.  Under  thefe  circumftances^ 
and  prepared  with  thefe  fpecious  inftruments,  the  par-^ 
ties  confidered  the  fraud  poilible,  if  not  pra£ticable, 
and  the  fkip  failed  for  Mar/eillesy  which  port  fhe  was 
actually  taken  in  endeavouring  to  enter.  Fads 
fuch  as  thefe  make  it  impoflible  to  confider  this  par- 
ticular cafe  as  a  queflion  to  be  decided  merely  upon 
the  ftrifl:  principle,  whether  the  cargo  wjis  contra- 
band or  not.  The  fallacy  and  deceit  prafkifed  in  this 
tranfaflion,  and  to  which  the  agent  for  the  owner  was 
throughout  a  party,  muft  in  themfelves  lead  the  Court 
to  pronounce  fentence  on  the  veflfel  were  the  article 
in  difpute  merely  one  promifcui  ufus.  But  in  advert- 
mg  to  the  different  fpeculative  writers  iipon  this  fub« 
je6t,  the  article  of  brimflone  will  be  found  to  have  been 
included  upon  general  principle  as  a  defcription  of 
contraband^  and  fometimes  enumerated  as  fuch  in  dif* 
fcrcnt    treaties,  by   pamc,    Where,  however^  the 

article 
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article  itfelf  appears  to  be  peculiarly  adapted  for  pur-        Tht 


Suip 


pofes  of  war^  it  does  not  feem  neceflary  that  it  fliould   caipentik. 
have  been  diftindly  pointed  out  by  name  as  contra-  ■ 

band ;  and  had  it  never  entered  in  terms  into  any  of    "*'  *    '  ^  *** 
the  diflferent  treaties  between  the  various  powers  of 
Europe  or  other  parts  of  the  globe^  its  inherent 
charader  and  ufe  would  neceflarily  lead  to  the  infer- 
ence that  it  mu(t  be  included  within  the  meaning  and 
mtent  of  the  fupplemencal  words  ufually  inferted  fub- 
fequently^  whenever  any  enumeration  has  taken  place^ 
comprizing  all  other  implements  and  materials  of  war 
generally;  thofe.  general  terms  being  intended  to  in- 
clude all  articles  in  their  nature  adapted  for  belligerent 
purpofes  although  not  particularly  enumerated.    Rea- 
foning  from  analogy, between  this  and  other  articles  of  a 
contraband  nature,we  muft  arriveat  the  fameconclufion. 
BynkerJhook{d\  treating  of  contraband  articles,fays,that 
falcpetre  has  been  diftin£lly  enumerated  as  fuch  in 
many  treaties  although  omitted  in  others.  Yet  upon  the 
nature  of  this  article  there  cannot  exift  a  doubt.     It 
appears  to  have  been  an  article  which  attraded  the 
attention  of  this  country  at  a  very  early  period,  and  we 
find  it  accordingly  included  as  fuch  in  an  ordinance 
of  Charles  the  Firft.  If,  therefore,  an  article  of  at  lead 
equal  notoriety  as  contraband  of  war  has  been  fome» 
times  omitted  in  the  fpecific  enumeration  of  fome 
treaties,and  notwithitanding  fuch  omiffion  it  has,  never, 
thelefs,  been  always  confidered  to  be  comprifed  within 
the  meaning  of  the  general  terms  concluding  the  de- 
fcription  of  fuch  articles,  it  is  equally  fair  to  infer 
that  the  article  of  fulphur,  which  is  the  next  mate- 
rial ingredient  in  the   compofinon  of  gunpowder^ 

(0  Qu«Il«  Jur.  Pub.  lib.  x.  cap.  x« 

though 


i;^  thiEA  i>t'nKmm&  m  the 

«rhe        though    not  always,    enumeratdd  amoDgft    contn- 
CAitFtNTiii.   ^^^^  articles^  is  no  lefe   fo  oA  account  of  fuch 


omiffion^  and  muft  be  in  like  maimer  confidered  to 
**'*^'''^  be  included  within  the  general  twins  of  Aich  tfcades. 

And  in  this  conchifion  We  are  botiie  out  by  fads. 
For  although  it  is  contended  that  this  article  of  fitlphur 
has  not  been  enumerated  in  the  treaty  between  this 
country  and  America  (e)^  yet  the  enumeration  of  a  treaty 
is  by  no  means  to  be  confidered  complete  and  compriz- 
ing every  thing  in  its  nature  contraband,  but  mentions 
merely  exempli  gratia  cannon,  fakpetre  and  other  im« 
plements  of  war  generally.    In  the  treaty  between 
jfmmca    and   HoUand,    made   in    1782,   and    in 
that    between  Great  Britain    and  Rt^ffia  in  1776, 
fulpbur  is  diftinftly    enumerated    amongft    others. 
Hence  it  appears,  that  although  this  article  has  not 
been  introduced  into  the  enumeration  of  the  treaty  be- 
tween Great  Britain  and  America^  as  we  find  it  vk 
others,  we  muft  attribute  the  omiilion  to  a  convi£Uon 
that  its  general  charader  was  perfedly  well  known. 
Independently^ however,  of  the  particularization  of  ex- 
prefe  treaties,  this  queftion  ftands  on  the  general  prin- 
ciples of  contraband,  and  muft  be  decided  in  confor- 
mity to  decifions  of  this  and  other  Courts  of  compe^ 
tent  jurifdidion.    In  compliance  with  thefe  principles 
you  have  determined  that  tallow  bound  to  Brejiy  aiid 
rqftn  to  a  port  of  naval  equipment^  are  contraband. 

If  this  veflel  carried  bat  a  fmall  proportion  of  brimftone 
on  board,  probably  the  Court  would,  were  there  xio 
circumftances  of  fraud  in  the  cafe,  be  difpc^ed  to 
confider  the  cafe  fevourably ;  but  where  the  whole 
cargo  confifts  of  brimftone^  no  room  is  left  for  £sivom^ 

\  {e)  Definitive  treaty  of  peace  between  Great  Britmm  and  Amt* 
fica,  iigned  at  PmHs  i^S^pi.  I7$3< 

able 
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able  conftruftion.  An  article  frotnifctd  uftu  taxfi 
perhaps^  be  permitted  to  take  its  charader  from  the  GAirairrsiu 
port  to  which  it  is  £ent»  and  die  degree  of  good  faith 
obfervable  in  the  traofaftion  \  but  where  there  can  be 
no  doubt  of  the  intentidti  with  which  thid  cargo  was 
fliipped^-'-where  the  parde»  themfelres  had  at  lead  their 
doubts  as  to  its  nature — ^where  fraud  charaderissed 
the  inception  and  condud  <^  the  voyage— where 
the  article  itfelf  has  been  exprefsly  enumerated  }A 
fame  treaties  as  contraband^  and  iiuft  be  confidered 
of  too  dangerous  a  natiure  ever  to  be  purpofely  omitted 
whenever  enumeration  has  taken  place,  the  Court^ 
without  departing  from  the  principles  ti^ich  have 
guided  them  on  former  fimilar  occafions,  cannot  but 
confider  thk  {^efent  flupment  contraband,  and  aSed^ 
mg  the  vefiel  with  the  penalty  of  conmcation. 

Reafon  for  condemnation "bftaufe  the  veflfel  was 

carrying  contraband  to  a  port  of  the  enemy  under  fidfe 
papers. 

Arnold  md  Stepbeh  for  tbe  claim.  -^  What  hatt 
been  introduced  into  tbe  argument  of  the  King's 
Advocate  from  the  ^moAs  of  fpeculative  writen 
is  faar  too  vague  to  lead  the  Court  co  affirtn  the  fioft^ 
tence  of  condemnation  of  this  vefii^  And  if  this 
part  of  the  captor's  aktt  fail,  it  will  mod  probably 
prove  de($ifive  6f  their  cafe,  as  it. has  been  iardmiited 
there  is  not  any  d^^Hldn  ap6a  record  refpedidg  tte 
nature  of  this  portieukcr  article.  Neid^  Bynketfhc^k 
Or  VatdliTPft  introduced  it  mto  their  enomeratioa  df 
Mntraband  areidleft*  The  firft  concludes  his  enume^ 
ntion  by  the  general  terms  ^*  Mauria  per  ft  beUo 
cfta^  WDrds  which  can  never  be  fuppofed  to  il^ 
dude  a  raw  article  ind^erently  ufed  in  various  other 
manufii^res  a»  well  as  that  <^  gunpowder.    Mb 

doubt 
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Tte        doubt  thereafonofhis  omitting  brim  (lone  and  inchiding 
GAmnNTB&.   feltpetre  in  his  enumeration,  was  (imply  that  the  one 
■    was  found  to  be  cxprefsly  prohibited  in  feveral  con- 
***  la  ^gjjjjQ,^^  whilft  the  other  was  paffed  over  in  filence. 

Indeed,  but  a  very  fcanty  proportion,  not  one 
twentieth  part  of  the  brimftone  imported,  is  ufed  for 
making  powder,  compared  with  the  quantity  ufed  in 
the  diflferent  manufadures  of  this  and  other  countries. 
Its  general  nature  and  ufe  is  defcribed  in  the  Encyclo- 
pedia  as  remarkably  ferviceable  in  manufaftures  for  ex* 
trading  the  colour  out  of  wool  and  lilk  prior  to  its  be- 
ing dytd  red.  It  enters  into  the  compoiition  of  vitriol^ 
and  is  confumed  in  vaft  quantities  in  the  woollen  and 
fiik  manufadures  oi  England  and  France.  Its  being 
ufed  in  the  making  of  gunpowder  is  merely  incident* 
ally  mentioned.  Its  nature  and  ufe  cannot)  by  any 
analogy,  be  confounded  with  that  of  faltpetre,  which 
is  almoft  exclu/ively  ufed  to  make  gunpowder.  When- 
ever  enumeration  takes  place  in  treaties,  it  is  clearly 
for  the  purpofe  of  avoiding  all  pofTibility  of  difpute. 
The  omiffion,  therefore,  cannot  bear  a  fecond  interpre* 
tation.  If  it  has  been  enumerated  in  one  or  more 
treaties,  as  in  that  with  Rufiia,  it  muft  be  inferred 
that  it  is  fo  confidered  contraband  on  convention  and 
not  Hipon  principle.  As,  therefore,  it  is  not  originally 
contraband,  not  per  fe  fitted  for  war,  but  has  in  latter 
limes  derived  a  contraband  character  from  particulv 
conventions,  American  merchants  are  to  be  guided  by 
the  treaty  entered  into  between  Great  JBriiain  and  the 
United  States,  in  which  this  is  not  enumerated. 
/Where  the  Court  might  reafonably  have  entertained 
doubts  of  the  charader  and  purpofe  of  a  fliipment,as  in 
ij)  s  Rob.  Rep.  the  cafe  of  the  No/ira  Signora  de  Begona  (/),  it  was 
'^'  confidered  that  rofin  to  the  port  of  Nantes,  being  a 

mercantile  port,  was  not  excluded  from  the  ikvourb 

able 
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able  conftrudion  applicable  to  other  articles  ancipUts        The 
ufusj  and  reftitution  was  decreed.     The  arguments    carpentir. 
founded  on  the  charafter  of  the  port  of  aftual  def-  ■ 

tination  are  defeftive  iri  this,  that  Marfeilles  is  not  a  •^««'»^»«««* 
port  of  military  equipment,  though  certainly  not  very 
far  diftant   from   Toulon,    but  a  port  of  confider. 
able  commerce  in  the  neighbourhood  of  which  the 

lilk  manufafhire,  in  which  fo  much  brimftone  is  coa« 
fumed,  is  carried  on  to  a  great  extent. 

It  is  too  much  to  expert  that  a  falfe  deftination  i|i 
the  prefent  ftate  of  the  commerce  of  Europe,  when 
fcarcely  any  trade  can  be  Carried  on  even  by  ourfelves 
but  through  the  medium  of  falfe  papers,  will  not  only 
imply  mala  fides  in  the  tranfaftion,  but  alfo  give  a 
criminal  property  to  the  material  itfelf.  The  afferted 
deftination  to  Copenhagen  was  not  a  falTehood  eo  in^^ 
iuitu  to  deceive  Britijh  cruifers.  The  matter  fwears^ 
the  reafon  he  cleared  out  for  Copenhagen  was  that  it 
was  impoffible  to  clear  out  for  a  French  port  from 
Sicily  \  that  the  cargo  was  configned  to  order,  and  had 
the  fliip  arrived,  fome  perfon  at  Marfeilles  would  have 
applied  for  it ;  that  he  was  defcribed  a$  the'  owner  in 
the  bills  of  lading,  as  Mr.  Gibbs  the  real  owner  was 
apprehenfive  his  name  might  endanger  the  property 
from  French  or RuJJian  privateers.  On  approaching  the 
port  of  Marfeilles  the  deftination  i^r  Copenhagen  was 
fcratched  out  and  Marfeilles  fubftituted.  The  objefl:  of 
this  artifice  is  fatisfaftorily  made  out  in  proof, which  was 
in  part  juftifiably  reforted  to  in  compliance  with  a  cuf- 
tom-houfe  regulation  in  Sicily j  and  fubfequently  con- 
tinued  to  protedk  the  property  from  enemy's  cruifers. 

As  the  cargo  was  known  to  be  one  up6n  which 
a  doubt  might  poffibly  arife  as  to  its  ftrift  charafter 
if  fearched  by  a  cruifer,  it  appears  the  real  owner 

Vol.  II.  C  endeavoured 
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•rj,e  endeavoured  to  afcertain  for  his  direftion  the  opinion 

Car^pbnte*.  ^^  ^  BritiJ}^  naval  officer  upon  the  fubjeft,  which  hap- 

-  pening  to  favour  his  proje61,  a  copy  was  difpatched 


Jan.  24th,  I Jio.  amongft  the  (hip's  papers  for  the  purpofe  of  fhewing 

in  what  light  it  had  been  confidered  by  one  of  His 
Majefty's  commanders—- 

By  the  Court. 
Sir  William  Scott. —  It  will  be  material  to 
confider  by  whom  is  this  certified  ?  Mr.  Gibbs  alone 
ftates  Captain  Rowley  to  hive  appeared  before  him 
and  given  fuch  a  depofition.  The  certificate  itfelf  was, 
therefore,  a  document  extremely  defirable  confidering 
the  doubtful  circumftances  under  which  this  (hipment 
was  made.  This  ftatcment  cannot  but  be  confidered 
as  very  liable  to  objection. 

: Thus  it  cannot  be  coUefted  that  there  was  an 

Intention  to  deceive  our  cruifers  exifting  in  the  nund  of 
the  proprietor.  Any  doubts  the  mafler,  perhaps,  might 
have  entertained, were  probably  removed  by  theanfwer 
received,  which  is  fufficiently  explicit,  and  inuft  have 
come  v.'ith  peculiar  weight  from  a  5r//(/&  commander. 
He  at  lead  muft  be  confidered  innocent  in  intention, 
and  fliould  recover  the  fhip  for  his  owners,  whofc 
property  it  would  be  rigorous  in  the  extreme  to  con- 
demn, being  refidents  in  America^  altogether  unac- 
quainted with  the  tranfaftion,  while  the  mafter  appears 
not  to  have  entertained  any  conviftion  of  the  cargo's 
being  of  a  contraband  nature.  Under  thefe  circum- 
ftances it  wouldnot  be  too  much  to  expeft  that  had  His 
Majefty^s Advocate  even  fucceeded  inproving  this  cargo 
Contraband,the  fhlpfhould  be  reftored  totheproprietors. 

Rea/onfor  re/lituticn--bcc2Luk  thevefTcl  was  fiilly 
proved  to  belong  to  the  American  cidzens,  for  whom 
it  wig  claimed,  and  was  engaged  in  lawful  trade. 


•^•' 
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King^s^  Advocate  in  'r^/)N— obferved  that  in  tcea*        Th  ? 
ties  it  would  be  found  enumeration  generally  took  carpentki. 
place  by  way  of  elucidating  the  meaning  of  a  prei  — " 
ceding  claffificadon.  fi;fi/*^ry&«?*(^)  had  faid  that  fait-  ^«»-^4ti^i8.o. 
petre  had  often  been  mentioned .  in  treaties  and  con- 
ventions  as  contraband  where  powder  itfelf  had  been 
omitted.  Yet  no  doubt  exifted  about  the  nature  of  the 
one  or  the  other.     Of  brimftone,as  little  doubt  could 
be  entertained,  particularly  when  ^the  large  quantity 
was  confidered,  two  entire  cargoes,  being  (hipped  by 
this  fame  Mr.Gibbs  at  the  fame  time  and  for  this  port 
fo  clofe  in  the  neighbourhood  of  Toulon  notorioufly  *  -^^T 

a  naval  depot.  In  the prefent  times, when  all  things  had  '-^'^^i.  ^ 
undergone  fo  ftrikiiig  a  change  by  the  violent  meafures 
of  the  enemy,  the  definition  of  contraband  ufed  by  old 
writers  ought  to  be  abandoned,  or  at  leaft  the  terms ^^r 
/e  omitted.  There  could  be  little  doubt  that  both  Mr. 
Gibts  and  the  mafter  were  perfedtly  well  aware  of  the 
purpofes  for  which  this  commodity  was  intended  in 
France.  And  by  fubmitting  a  cafe  for  the  opinion  of 
Captain  Rowley^  it  feemed  they  only  wijhed  to  know 
was  he  as  wife  as  thsmfclves ;  if  not,  they  fuppofed 
there  was  a  good  chance  of  eflfefting  their  illegal  pur* 
pofc.  Unfortunately  for  the  owners  of  the  fhip  no 
favourable  diftindiou  could  be  drawn  between  the 
condu<5t  of  their  a;;c::t  and  their  own. 

(jf )  The  pajTage  before  and  here  alluded  to,  is  to  be  found 
in  his  Quxft.  Jur.  Pub  lib.  i.  c.  x. :  De  nitro  falpcUr  magis 
dubitari  pcflet,  quia  per  fe  matcriem  belli  noii  pracHat,  et 
tamen  falpeter  continetur  omnibus  fere^  quos  indicavi  catalogis 
renim  prohibitarum,  nam  ex  nitro  maxime  fit  pulvis  bellicus,  prae- 
cipuus  nunc  belli  fomei.  Quin  animadverti^  nitrum  fzpe  exprimi^ 
omifla  mentione  pulveris  bellici,  facpe  etiam  ea  addita.  Ubi  omiflk 
eft^ipfum  sitrutn  fu«cedit  loco  pulveris  bellid,  ubi  addita^  pro  fyno* 
nymit  habentur^nifi  nitrum  ob  praecipuum  ejus  in  bello  ufum,  exce- 
perint  gentei  a  mtteriis  per  fe  bello  non  aptit.  Quzft.  Jur.  f  ub. 
lib.'i.  ex. 

C   2  IUT>0« 
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The  Judgment, 

cak^nter.       Sir  W.  Grant. — In  this  cafe  we  admit  the  clsdm 
for  the  (hip.     By  this  decifion  it  is  not  to  be  under- 


Jan.  »4th,  iSio.  ^^^  ^^i^x,  brimftone    cannot  be   contraband  in  any 

tafe,  but  merely  that  it  is  not  contraband  under  the 
circumflances  of  this  cafe. 

Sentence. 

Pronounced  for  the  appeal^  and  reverfed  the  fen* 
tence  appealed  from ;  therein  retained  the  prmcipal 
caufe,  admitted  the  claim  for  the  fhip,  but  pronounced 
no  freight  or  expences  to  be  due  to  the  neutral  mq/Ur. 


W.9th,i8xi.  TOPAZ,  NicoLL,  Matter. 

ww^  rf^the  *    A  N  armed  American  fchooner,  condemned  in  the 
rigji^^rf^fiution  Jr^  yj^g  Admiralty  Court  of  Bombay,  for  refiftancc 

^  "^flrnl^  ^^  ^^  exercife  of  the  right  of  fearch  by  his  Majefty's 
ing  carried  on  the  fhip  Dtana^  in  Macoo  Toads  in  China. 

forced  trade  on  _,,  .-.,  i_-i_  -jr  J  IJ 

the  spanijh  1  HIS  fchooHer  havmgbeen  equipped  foraud  employed 

S^r  ^^BHujh    J^  ^he  forced  trade  on  ihtSpaniJh  main,  arrived  at  Macao, 

where  an  attempt  was  made  to  fearch  her  by  the  boats 


flag,  feized  fome 
veiTels  for  the 


purpofe  of  ran-  of  the  Diana,  in  confequence  of  information  given  by 
crew  which  had  fome  of  her  crew  who  had  entered  on  board  the  Diana, 
ihore,&c.  on  ar-  that  flic  had  Committed  various  afts  of  piracy  under  a 
S,:ft^°M,  Britijh  flag  during  her  cruife  upon  the  Spanijh  main. 
Mritijh  cni«ct  in  j^  dcfperatc  refiftance  was  made  by  the  Mafter  and 

the  exercife  of  *^  ^  ^       ' 

the  right  of  vifi.  crcw,  in  which  tfie  former  was  killed^  feveral  of  both 

tation  and  fearch,  .  ivii/r-i  ia  t 

captured  after  a  paTtics  wouuded,  and  the  veilel  captured.  An  appeal 
derate  rciLi.  f^Q^  ^  fentencc  of  condemnation  was  profecuted,on  the 
Cendemnition.    prefumption,that  as  the  right  of  fearch  had  been  prevL 

oufly  fubmitted  to  peaceably,  the  fearch,  in  the  prefent 
inftance,had  been  attempted  vexatiouily  in  an  improper 

manner  and  alfo  in  an  improper  place,  namely,  within 

tbt 
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the  limits  of  the  neutral  Portuguefe  territory  or  road-         The 
ftcad  of  Macao.  ^^''^' 


/e6.  9th,  1 8x1. 

King*s  Advocate  for  the  Captors.^^The  circum- 
ftances  developed  in  the  preparatory  examinations  of 
this  cafe  fully  juftify  the  captor  in  the  exercjfe  of  the 
right  of  fearch,  which  right  the  claimant  now  at- 
tempts to  invalidate,  by  a  long  train  of  evidence,  in- 
troduced to  prove  that  the  captured  veffel  was  fituated 
within  the  territorial  limits  of  the  Por/i/^w^  fettlement 
at  Macao.  The  queftion  of  territory  has,  howeiver, 
been  mod  attentively  confidered  by  the  Court  below^ 
which,  from  its  proximity  to  the  fcene  of  aftion,  muft 
have  had  more  fatisfa^ory  means  of  afcertaining.the 
validity  of  this  objeftion  than  any  we  can  obtain.  The 
Judge  appears  to  have  moft  judiciouily  referred  the 
queftion  refpefting  the  local  fituation  pf  this  veflel,  . 
with  the  fliip's  papers,  logs,  &c.  to  the  decifion  of  three 
refpedable  nautical  men,  under  the  fuperintendance 
of  the  Regiftrar ;  the  fubftance  of  their  report  is,  that 
upon  examination  it  appears  that  the  foundings  of 
Macao  reach  upwards  of  1 0  miles  from  the  town ;  that 
the  term  Macao  road  is  quite  undefined,  meaning  only 
the  anchorage  ground  between  Macao  and  that  range 
of  iilands  of  which  Samcock  and  Tycock  Art  the  prin- 
cipal, which  is  open  anchorage ;  that  from  the  log- 
book of  the  Topaz,  it  appeaa  that  the  Topaz  lay  in 
four  and  a  half  fathom  water  ;  that  foundings  of  four , 
and  a  half  fathoms  do  not  come  nearer  Macao  than 
about  four  miles,  nor  nearer  the  Nine  I/Jands^  which 
are  defert  rocks,  than  three  miles;  that  upon  the 
whole,  from  the  evidence,  it  would  appear  that  the 
pofition  of  the  fchooner  was  about  five  miles  from 

Macao^  five  and  a  half  miles  from  Cabretto  Pointy  four 

C  3  and 
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The        and  a  half  miles  from  a  point  forming  the  oppodte 
fide  of  the  entrance  to  the  Typ:7,  and  at  leaft  three 


i.6. 9:h,  1811.   miles  from   the  Nine  I/lands 'y   that  upon    the   6th 

day  of  Augujl  1807,  the  hng  Diana  lay  with 
Macao  town  bearing  north- weft  by  weft  four  or  five 
miles,  and  the  Nine  IJlands  norih  by  eaft  half  eaft  ; 
that  at  this  time  the  Diana  muft  havs  been  about  two 
miles  and  a  quaitcr  from  Cabreito  Pcint^  the  neareft 
land ;  that  next  day,  being  the  7th  Auguft,  the  Topaz 
came  to  anchor  north-eaft  by  north,  three  and  a  half 
miles  from  the  Diana ;  that  in  the  afternoon  of  that 
day  the  Diana  fliifted  her  birth  to  the  north-eaft,  but  . 
Jiow  far  the  log-book  does  hot  fpecify,  nor  can  the 
reporters  cjifcover  by  other  means ;  that  this  modon 
carried  her  ftill  farther  from  the  neareft  Ihore,  and 
nearer  to  the  Topaz ;  in  this  fitualion  (he  was  moored 
at  day-light  in  the  morning  of  the  8th  ;  in  the  after- 
noon the  boats  went  to  board  the  Tb/^z,  and  eventually 
took  pofleffion  of  her ;  the  fchooner  Topaz  having  juft 
got  under  weigh  when  taken,  was  then  carried  to^ 
wards  the  Diana,  and  at  five  in  the  afternoon  brought 
to  anchor  v.dth  Macao  Jown  north-weft  by  north,  the 
Dia72a  bearing  eaft  north-eaft,  and  Cabretio  Point  fouth 
by  weft  ;  that,  upon  the  whole,  they  report  that  the 
Diana  J  on  the  6th  and  part  of  the  7th  of  Auguft,  was 
about  two  miles  and  a  quarter  from  Cabreito  Poini^ 
and  in  the  evening  of  the  7th  moved  farther  from 
that  point  and  from  the  land  in  a  north-eafterly  direc-. 
tion,  but  find  it  impoffible  to  report  how  much,  having 
no  data. 

By  a  fubfequent  report,  upon  infpeding  fome  addi- 
tional furveys  of  the  harbour  of  Macao  and  the  river 
Typa,  made  by  order  of  the  Eajt  India  company,  they 
in  all  refpeds  confirm  the  former  report,  except  that 

the 
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the  faid  furvey  would  make  the  Diana  fomewhat  lefs        Tht 
than  half  a  mile  nearer  to  Cabretto  Point  before  fhe        ^^''^' 


n 


fliifted  her  birth  on  the  afternoon  of  the  7th,  and  thus  Feb,  ytli,  181 1. 
make  her  to  have  been  fomewhat  lefs  than  two  miles 
from  CabrettOy  but  from  her  afterwards  fhifting  her 
flatlon^  find  it  impoflible  to  flate  her  aftual  place  at 
the  time  of  fitting  out  the  boats. 

There  appears  in  the  appellant^s  cafe  nothing  fatis- 
faftory  to  cvertum  the  inference  to  which  thefe  re- 
ports  mufl  neceffarily  lead,  except  the  vague  teftimony 
of  fome  failors  on  board,  who  Jpeak  with  much  di- 
verfity  as  to  her  fituation  at  the  time  of  capture ;  one 

ftating  it  to  be  two  miles  from  the  fliore  and  feven  from 
MacaOy  another  one  mile  from  the  fhore  and  town  of 
Macao  J  a  third  two  and  half  from  fhore  and  four  from 
Macao.  From  fuch  evidence,  efpecially  when  given 
by  part  of  the  captured  veflers  crew,  little  can  be 
fafely  inferred.  The  difficulty  of  afcertaining  diftances 
at  fea  with  any  precifion  by  the  eye  alfo  renders  it 
expedient  to  prefer  charts,  logs,  and  foundings,  with 
the  calculations  of  experienced  feamen,  to  toy  evi- 
dence deduced  from  fight,  which  is  extremely  Jiable 
to  deception.  The  inference,  therefore,  to  be  drawn 
from  thefe  reports  is,  that  this  veffel  was  totally  out 
of  the  proteftion  of  neutral  territory,  and  therefore 
liable  to  fearch;  nor  was  her  diftance  materially  altered 
by  the  unavailing  attempt  it  appears  fhe  made  to  clear 
the  Diana's  boats,  and  get  into  the  fypa.     She  had  ,  ^^ 

only  hoifled  fail  when  the  boats  boarded. 

Difmiffing  this  part  of  the  cafe  with  obferving,  that 
no  remonftrance  was  then  or  has  been  fince  made  to 
the  detention  and  feizure  of  this  veffel  by  the  PortU" 
guefe  governor,  which  affords  a  flrong  prefumption 
that  110  viobtion  of  tcrrhory  WuS  even  fufpected,  it 

C  4  will 
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The        t^ill  appear  that  the  defign  and  condud  of  this  voyage 
or  piratical  cruife,  (as  it  may  be  termed),  imperatively 


iw.  9th,  igix.  called  upon  the  commander  of  his  Majefty's  brig  to 
inveftigate  the  complaints  which  had  r^ched  him 
through  the  medium  of  fomc  of  the  Topaz^%  crew 
which  had  entered  on  board  the  brig.  From  the  pre- 
paratory examinations  it  appears  the  veiTel  fdled  from 
Baltimore  for  the  north-weft  coaft  and  a  market,  well 
armed,  and  provided  with  French^  Englijh^  Americtm^ 
and  other  colours.  Her  cargo  confifted  of  linen« 
dimities,  muflins^  &c«  -  The  mafter  was  enjoined  by 
inftruftions  from  one  of  the  owners,  Mr.  Taylor ^  **  to 
avoid  fpeaking  with,  and  not  voluntarily  to  throw 
himfelf  into  the  way  of  other  veffels ;  to  refift  if  at- 
tacked by  any  other  veflel  whatever,  and  to  fight  his 
own  way."  The  mafter  had  alfo  repeatedly  faid  he 
would  fuffer  none  to  board  while  a  man  was  alive. 
The  condu£t  of  the  voyage  perfeftly  accorded  with 
the  nature  of  thefe  preparations  and  inftrudions.    She 

diredled  her  courfe  to  the  Spanifti  main,  where  Ihe 
committed  various  piratical  ads,  boarding  Spanijb 
veffels,  forcing  them  to  contribute  to  her  wants^  taking 
poffeffion  of  them  in  orderto  procure  her  papers,which, 
in  one  inftance,  had  been  detained  when  fent  on  (hore^ 
or  with  a  viewto  procure  the  releafe  of  part  of  her  crew, 
which  had  been  feized  on  account  of  previous  enor- 
miues  committed  on  the  coaft.  At  Monte  Cbrijio  a 
landing  was  made  to  plunder  the  town,  which  was 
repulfed,  with  the  lofs  of  twelve  of  the  crew.     The 

mafter  defcribed  his  veffel  frequently  as  an  EngUJb 
privateer,  and  Englijh  colours  were  hoifted.  Daring 
iier  expedition  to  the  Spanijh  main,  it  is  ftated,  ihe 
obtained  by  thcfe  illegal  means,  and  the  fale  of  one- 
third  of  her  c^go,  a  very  valuably  return  cargo, 

COJofiftii]^ 
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eonfifting  of  valuable  metals,  plate,  and  fpecie  (hj.    It 
is  fubmitted,  by  the  reafons  in  the  cafe, 

I  ft.  That  "  there  is  no  fufEcient  proof  that  the  pro-  ^^*  9^t  x8ii. 
perty  of  the  cargo  belonged  lawfully  to  the  claimants; 

And  2dly,    That  the  fiiip  and  cargo  are  fubjed  to . 
condemnation  for  refiftance  to  fearch,  by  which  many 
perfons  have  been  wounded,  and  other  deplorable  con- 
fequences  have  enfued/' 

Adams  and  Stephen  for  the  Claimants. — Notwith- 
ftanding  the  firft  reafon  afligned  in  the  captor's  cafe, 
no  fubftantial  objeflion  has  been  oflfered  as  to  the 
property  of  this  veflel  and  cargo,  in  oppofition  to  the 
concurrent  affidavits  of  the  afleited  owners  and  feveral  * 

of  the  crew.  This  part,  therefore,  of  the  cafe  may 
be  taken  as  proved.  The  remaining  queflion  is  one  of 
the  moft  delicate  nature,  and  upon  your  decifion  there- 
on depends  the  fate  of  an  extremely  valuable  veflel  and 
cargo.  What  has  been  urged  upon  the  propriety  of  the 
intervention  on  the  part  of  the  Portuguefe  government 
on  a  claim  of  territory,  is  to  us,  and  to  the  merits  of  this 
cafe,  immaterial.  It  is  one  thing  to  attempt  to  invali* 
^ate  a  capture  on  a  claim  of  territoty,  and  another  to 
fay  that,  geographically  fpeaking,  the  fear€h  was 
attempted  within  the  neutral  territory.  The  remiff> 
nefs  or  negled  of  the  neutral  government  cannot 
deprive  a  claimant  of  his  rights,  however  fuch  a  go* 
vernment  may  be  difpofed  to  abandon  its  own.  This 
veffel  muft  neceffarily  be  confidered  to  be  in  the  har- 
bour of  Macaoj  upon  the  faith  of  the  protedioa 
afforded  by  the  neutral  territory,  a  prote&ion  founded 


(h)  65  tons  of  copper,  65,000  dollars^  146  lbs.  filver  plat^ 
^^jlbi.  filTcr  ia  fegS|  and  fome  gol4^ 

on 
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The         on  the  juflefl  principles,  and  long  fan^oned  by  the 
law  of  nations. 


Teb.  9th,  1811.       This  veffel  appears  to  have  been  engaged  in  what 

is  commonly  denominated  the  forced  trade,  which  is 
not  unufually  carried  on  with  fimilar  circumftances  of 
deceit  and  violence,  becaufe  it  is  almoft  impofBble  it 
could  be  otherwife.     For  ads  like  thefe  the  parties 
therein  engaged  cannot,  morally  fpeaking,  juftify  them* 
felves  ;  but  it  cannot  be  doubted  that  this  trade,  and  its 
accompanying  circumftances, are  by moft  nations  confi- 
dered  politically  juftiiiable.  In  the  prefent  circumftances 
of  European  commerce,  the  moft  glaring  deceit  is  daily 
pradifed  to  facilitate  the  introduftion  of  Britijh  manu- 
faftures.  This,though6f  a  much  later  date,  mufi  ftill  be 
confideredperfeftly  juftifiableina  political  point  of  view. 
'  The  right  of  vifitation  and  fearch  has   ever  been 
confidered  by  neutmls  as  moft  invidious,  and  has  been 
repeatedly  the  fource  of  remonftrance  and  contention. 
But  the  exercife  of  this  harih  right  upon  one  neutral, 
within  the  territory  and  protettion  of  another,  is  a 
grievance  not  to  be  endured.     All  authorities  of  earlier 
date  have  uniformly  maintained  the  principle;  and 
Mr.  Jcnkinfonj   whofe  opinions  are  very  familiar  to 
later  times,  purfuing  the  reafonings  upon  this  fubjeft 
in  his  work  entitled  "  Condud  oi  Great  Britain  in  re- 
fped  to  Neutral  Nations"  (i),  ftates  as  an  incontrover- 
tible truth,  *•  within  the  precinds  of  the  dominion  of 
any  government  you  are  not  at  liberty  to  fearch  the 
fliips  of  any  country ^     A  moft  important  objed, 
therefore,  with  all  nations  muft  be  the  inviolability  of 
the  protedion  of  their  territory.     The  road  of  Macao 
is  formed  by  the  river  Typa  emptying  itfelf  into  a 
narrow  arm  of  the  fea,  on  one  fide  enclofed  by  the 
vc\?h\  Irrd.  on  the  ether  by  the  range  called  the  Nine 


iC 
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(i^   Li-.iTpool'sCoiledion  of  Treaties,  vol.  i.  p.  6. 
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yiandsy  fomething  like  Spitbead,  feveral  parts  of  which        TIm 
alfo  are  full  three  miles  diftance  from  the  contiguous 


—  * 

lands }  yet  no  one  ever  fuppofed  Great  Britain  would  -^<?*-9*,  i8xi. 
endure  that  foreign  veflels  (hould  be  vifited  and  fearched 
by  others  while  lying  within  fuch  a  road.  Three  wit* 
nefles  on  board  alledge  her  diftance  from  the  Portu-> 
gue/e  territory  was  within  three  miles  at  fartheft,  and 
all  on  board  agree  (he  was  within  the  territory  of  the 
fettlement  when  the  fearch  was  laft  attempted.  To 
get  rid  of  this  pofitive  fwearing,  reports  are  obtained 
from  fome  ihips'  captains^  to  whom  the  veflel's  papers^ 
logs^  &c.  have,  been  referred }  which  caniiot  but  be  * 
confidered  much  more  vague  amd  conjedural  than  any 
evidence  afforded*  by  perfo^s  upoA  thefpot,  who  were 

0 

eye-witnefles  of  the  whole  tranfa£tion;  Yet  even  thefe 
reports  eftablifh  the  claimant's  cafe.  The  Nineljlandt 
muft:  be  confidered  part  of  the  territory  of  Macao,  as 
it  forms  part  of  the  harbour  or  roads  which  are  there 
faid  to  be  very  indefinable,  extending  even  teii  miles 
from  the  town.  The  report  adds,  the  prize  was  at 
anchor  within  five  miles  of  Macao,  that  is  higher  up  ' 
the  river  than  the  capturing  veftel,  therefore  within 
the  roads,  and  the  exercife  of  this  right  cannot 
be  confidered  legal.  The  inftrudions  were  not 
found  on  board;  but  it  is  proved  the  mafter  was 
required  by  them  not  to  moleft  but  avoid  all  other 
vefTels,  but  to  refift  in  cafe  of  attack,  as  was  perfedly 
juftifiable.  The  whole  management  of  this  imfortu-« 
.  nate  affair  has  been  extremely  objedtionable.  If  fuf. 
picions  were  excited,  as  the  Topaz  lay  in  a  land-locked 
place,  and  the  town  was  provided  with  a  fort  and  troops, 
had  an  application  been  made  to  the  governor,  repre- 
fentiiig  the  circumftances,  and  he  had  confidered  it 
neceffary,  the  fearch  might  have  taken  place  without 
bloodflied,   or  the  violation  of  territory.     But  tho 

c;'plor 
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Tht        captor  docs  not  avail  himfelf  of  the  conftituted  au- 
f  ■'    -  thorities,  but  takes  the  whole  affair  into  his  own 


M.9tfa,  i8zi  hands ;  pays  firft  one  vifit,  and  then  anodier^  as  ap- 
pears by  the  petition  of  appeal,  both  which  were 
peaceably  fubmitted  to ;  a  third  is  attempted  by  the 
commander  of  the  brig  in  perfon,  with  the  brig's  boats 
well  manned  and  armed.  This  third  vifil  afluming 
the  appearance  of  an  hofUle  boarding,  the  mafter  was 
bound  by  his  inftrudions  to  refift  j  but  firft  endea* 
Toured,  by  making  fail  up  the  river,  to  get  dear  of 
the  boaits.  This  certainly  is  not  the  mode  of  exer- 
cifing  the  right  of  vifitation  and  fearch  which  courts 
in  this  country  will  be  induced  to  uphold^  upon  a  mere 
ftatement  that  fome  failors  had  communicated  infor- 
mation refpe^ng  thefe  alledged  piratical  tranfafHons 
on  the  Spanijh  main.  The  evidence  of  thefe  deferters 
was  extremely  fufpicious ;  and  this  gone-by  tranfac* 
^on,  however  properly  it  might  have  been  a  fubjeft 
for  reprefentacion  from  the  Spani/b  to  the  American 
government,  was  not  one  which  called  for  the  un- 
fought  interference  of  a  Britijh  officer  in  the  Eq/l 
Indies.  If  thefe  depredations  ever  had  been  carried 
on  partly  under  our  flag,  it  was  then  properly  a  fub* 
je£t  of  reprefentation  from  the  Britijh  to  the  American 
government  only,  and  by  no  means  within  the  fcope 
of  his  official  duty.  But  another  reafon  is  fumifhed 
by  one  of  thefe  failors,  who  ftates,  that  the  laft  time 
the  brig's  boats  went  for  wages  due  to  fome  of  his 
comrades,  who  had  entered  on  board  the  brig.  In 
this  he  is  corroborated  by  the  evidence  of  the  furgeon 
of  the  Tofazj  who  adds,  the  mafter  had  refufed 
to  pay  an  arrear  of  wages  due  to  one  of  thenu 
Britijh  (hips  of  war,  it  is  well  known,  exerdfe  xioB 
privilege  of  enforcing  the  payment  of  wages  owing 

by  the  maftcrs  of  Britijh  veiTels  to  feamen  entering 
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on  board  His*  Majefty's  Ihips,   but  by  what  right        ** 
they   may  be  priidleged  to  ad  as  coUedorSy  and  ^ 


enforce   the.  payment  of  fuch  alledg^d    debts  by  F^.9^pi99u/ 

neutral  mafters,  iremains-  yet  to  be  ezplainedr    If  . 

the  right  is  not  diftindlly   proved,  refiftance  to  it 

cannot  fairly  be  vifited  by  penal  confequences,  and  the . 

confifcation  of  this  very  valuable  property.     It  is  re* 

xnarkable  too  that  one  vntneis  flates  the  brig's  boats 

firft  fired  on  the  Topazes  crew,  who  were  endeavour- 

ing  to  make  their  efcape.    The  whole  tenor  of  the 

evidence  might  lead  to  a  fufpicion  that  thefe  violent 

means  were  reforted  to  in  order  to  provoke  a  refiftance 

which  might  in  fome  fort  juftify  the  capture.    The 

claimant  appears  to  be  in  that  (ituation  that  he  may 

require  the  captor  to  propound  the  whole  of  the  right 

by  virtue  of  which  he  aded.     We  deny  what  is  pre- 

fumed  by  the  captor,  that  the  exercife  of  this  right 

was  legal: .  Upon  this  prefumption  alone  depends  the 

whole  of  the  captor's  cafe.    The  burden  of  proof  refts 

therefore  with  him ;     but  the  fair  prefumption  is 

againft  the  party.     The  weaknels  of  his  cafe,  and  the 

doubtful  evidence  adduced,  muft  throw  proportionable 

ftrength  into  the  fcale  with  the  claimant.     If  we  can 

only  bring  the  queftion  to  a  ftate  of  doubt,  that  doubt 

Ihould  prevail  in  our  favour.    If  ftill  the  Court  fliould 

be  of  opinion  enough  has  been  (hewn  by  the  captor 

to  fubftantiate  part  of  his  cafe,  and  that  more  accu« 

rate  information  as  to  the  territorial  limits  of  the  fet- 

tlement  would  be  defirable,  further  proof  may  be 

required ;    the  beft  mode  of  obtaining  which  would 

probably  be  through  the  medium  of  the  Cuftom-houfe 

of  Macao ^  to  fhew  how  far  the  territory  of  the  fettle- 

ment  is  confidered  by  the  Portuguefe  government  to 

extend. 
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ThB  Kin^s  Advocate  in  reply — contended »  that  It  was 

•  perfe^ly .  competent  to  aqy  Briti/b  officer  to  detain 


M.  9tb,  i8xi.  even  forcibly  this  yeflel,  on  receiving  inteilligence  thsit 
jOie  had  for  a  long  time  been  engaged  in  a  fort  pf 
piratical  cruife^    during  which  fhe  had   i&equently 
afluitied  and  thereby  degraded  the  Britijb  flag.     The 
refiftance  made  originated  in  a  confcioufhefs  of  guilt; 
.    and  it  was  remarkable  one  of  the  witnefles  on  board 
flated  that  the  mafter  had  avowed  his  intention  to 
.  difpofe  of  the  veflel  as  a  privateer  at  the  I/le  of  Prance^ 
which  refolution  was  attributed  by  another  to  the  ap- 
prehenfions  entertained  left  the  tranfaftions  on  the 
South  American  coaft  might  have   been  reprefented 
to   the  American  government.     In  the  cafe  of  the 
Wajhingtonj  a  veflel   fitted  out   for  a  flave  voyage, 
failing  from  a  port  in  this  country,  and  amenable  to 
the  laws  enaded  relative  to  the  flave  trade,  it  v^as 
proved  refiftance  had  been  nlade,   and  this  Court 
had  aondemned  the  veflel  (/&).     If   the   objection 

(i)  Wqflnngton,  Adams^  Lords,  Jum  3,  1 809. — A  cmfe  of  an 
Jimtncan  veflel  bound  from  Liverpool  to  the  coaft  of  jffrica  on  a 
llaTing  voyage,  for  account  of  fevcral  Brittfl  proprietors,  and  from 
thence  to  the  port  of  Cijorle/icwn  for  delivery.  In  the  river  of 
Congo  (he  was  boarded  by  the  Prince  of  Orange  private  Briti/h  (hip 
of  war,  and  fentto  Surinam  for  adjudication,  for  having  on  boai^ 
contraband  of  war,  which  it  appeared  (he  had  obtained  from  a 
Brltt/b  (hip  while  on  the  coaft  of  Africa,  On  the  voyage  to 
Surinam  fhe  was  again  taken  poflefhon  of  by  the  boats  of  Hie 
Majefty's  (hip  Epcrvier,  but  on  the  captors  proceeding  to  adju* 
dication  the  (hip  and  cargo  were  reftored.  An  appeal  was  pro- 
fecutcd  before  the  Lords  Commiffioners,  where  the  captors  availed 
themfelves  of  a  frefh  ground  for  condemnation,  namely,  that  after 
ihe  had  been  captured  and  fent  towards  a  port  for  adjudication,  the 
mafter  and  crew  had  attempted  to  refcue  the  veflel,  and  had  adnally 
taken  meafures  for  arming  themfelves,  and  compelling  the  prize* 
mafter  and  crew  to  quit  the  prize  in  an  open  boat.  It  appeared  ia 
evidence  the  mafter  had  endeavoured  to  obtain  the  key  of  the  arm* 
cheft  for  the  purpofe  of  arming  the  crew,  aud  but  for  a  difcoverjT 
of  thmr  defign,  the  refcue  would  have  been  attempted.  Upon  the 
ground  of  attempted  refcue  and  unneutral  eondua  their  Lord  (hips 
therefore,  it  would  appear,  pronounced  for  the  appeal,  and  con* 
demncd  the  (hip  and  cargo  as  lawful  prise  to  the  captors. 

here 
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here  taken  on  the  queftion  of  territory  were  avail-      ^^^ 
able,  and  no  right  of  fearch  allowed  to  the  extent  here 


contended  for,  it  could  never  be  known  how  far  ^^- 9tiJt  iSn, 
the  belligerent's  right  might  be  fafely  cxercifed  with 
refpe6l  to  the  feizure  or  detention  of  neutral  veflfels 
under  fufpidous  circumftances.  The  firfl  vifit  was 
merely  for  the  purpofe,  it  appeared,  of  examining 
the  protedlions  of  the  crew,  not  to  fearch  the  veffel. 
This  made  no  material  alteration  in  the  cafe.  It  had 
been  erroneoully  aflumed,  that  the  right  of  vifitation 
and  fearch  was  confined  to  the  high  feas.  This  doc- 
trine had  been  direftly  contradided  by  their  Lord- 
ihips'  own  rules.  With  refpeft  to  the  propofed  proof 
from  Macaoj  it  could  not  but  be  objedionable,  as 
fuch  could  only  with  propriety  be  received  in  fup- 
port  of  a  claim  of  territory,  which  had  never  been 
made. 

Stephen  diftinguifhed  the  refiftance  made  from  that 
proved  in  the  JVaJhingioriy  which  was  a  deliberate 
confpiracy  to  retake  the  fhip  after  capture,  and  the 
crew  were  very  fortunately  prevented  from  turning 
the  prize-mafter  and  his  crew  adrift  into  the  Atlantic 
m  an  open  boat. 

The  Kings  Advocate  fubmitted,  that  the  confe- 
quences  of  an  attempt  to  refcue  a  prize,  and  an  aftual 
refiftance  to  the  exercife  of  a  legal  belligerent  right, 
were  equally  fatal. 

Sentence.  adAr<y« 

Pronounced  againft  the  appeal,  and  affirmed  the 
fentence  of  the  Court  below,  condemning  the  fhip 
and  cargo. 

/ 
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^'^ix"*'  GOEDE  HOOP,  Van  Thuysen,  Maftcr. 

S^nri^T'  1  ^  *^  Vice-admiralty  Court  of  Barbadoes  this  (hip 
property  from      -■'  ^nd  car?o,  luidcr  Dutch  colours,  pafs,  and  fea  brief, 

Sflands  or  fettle-  O    '  ^  r       »  » 

nena  ceded  to  a  bouud  from  the  Cape  ofGood  Hope  to  the  TVeJi  Indies^ 
which  becimc  America  or  Amfterdam^  as  the  fupercargo  (hould  cou- 
^^lendy       ^jj^^.  ^^^  couducive  to  the  intereft  of  the  proprietors, 

A  vcffei  under  a  and  claimed  as  the  property  of  feveral  perfons  by 
f"^'^  birth  Britijh  fubjeds,  but  latterly  refident  at  the  Cape 
AeSo/Gi!^  OfGood  Hope,  whUft  in  the  poffeffion  of  the  Dutch, 
Mope  to  St.  He-  had  been  condemned   under  the  followincj  drcum- 

lota,  America^      ^  *^ 

AmJUrdam^  or      itanCeS* 
Zonefon,  as  the 

fi^enargo  (hould       The  claimant  in  the  original  caufe,  Mr.  John  Carey, 

^i)ie,  but  ori-  a  Britijh  fubjed,  in  his  affidavit,  flated  that,  having 

b^am^J^t  himfelf  confiderable  property  at  the  Cape  of  Good 

o^Tr*'the*  H^P^9  be  was,  in  July  1799,  deputed  by  feveral  Britijh 

9ccamtc£Britiyh  fubjcdts,  merchants  in  this  country,  as  their  attorney, 

ous  of  removbg  to    tranfadt    their   refpcftive    bufinefs,   and    recover 

emir  own  coun-  varlous  demands,   claims,  and  debts  due  to  them  by 

^^^^  different  perfons  refidmg  at   the  Cape  of  Good  Hope 

Jj^JjJ'^jJ^J^^  during  the  period  the  faid  fcttlement  was  in   poffef- 

!^A^**^*^***  (ion  of  the  Britijh  forces,  previous  to  the  peace  prc- 

t£Dutch  charac-  ceding  (/).      The  claimant  went  out  to  the  Cape, 

tcr-'-Ship  C(W* 

demned.  then  in  poffeffion  of  Great  Britain,  and  continued  there 

laiy  to  (hew  die'  tranfafting  bufinefs  for  himfelf  and  others  until  the 

SiJpMi\^b«  fettlemcnt  was  ceded  to  the  Batavian  Republic ;  and 

^^•^^^•J|[^_  having  [then   coUeded  confiderable   property,   with 

feiTCf  and  their  which  he  was  dcfirous  of  returning  to  England,  (the 

to  obtainmg  re-  exportation  of  fpccie  from  thence  having  been  pro- 

tfcution  of  pro- 
perty (hipped  on  board  the  above  veflel. .  RefUtution  of  part  of  caiigo  where  fuch  intentkn  bad  been 
camd  into  eficdt 

—i^^"^         ■nil  II.,  .  B^,— ■  * 

(0  Signed  at  Amicm  i8o2. 

hibitedy 
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hitnted',  and  k  bdbg  impoffible .  to  obtain  good  bill^'       The 

on  Englijb  merchants),  he^" jointly  with  Mf.  JofepB ^.i, 

Braj^  William  T:  VtnabUs^  and  Leith  Alexander  Da-^    3f«r^^ti«. 
vidfoHj  £ritijb  merchants  then  at  the  Capej  who  were 
alfo  defirous  of  removing  part  of  their   property 
to  Great  Britain^    purchafed  the '(hip   Goede  H^op 
for  the  fum   ofrooo   guineas  from   the   pfelent 
mafter,  aUb  a  Britijh  fubjed:,  and  entered  into  an* 
agreement, .  ftipulating  that   they  conjointly  -Ihould' 
provide  a*  cargo,    amounting   in   value  tdf  ^b'^ooo' 
rixddllai^,  for  which  cargo  and  (hip  they' (hdtRd  pro*- 
vide  in  the  following  proportions  :  MtzGar^m  two-' 
fifths,   MefTrs.  Bray  arid  Vendibles  in  tw^-fiftte;  ind^ 
Mr.  David/on  m  oat  fihYL  pait  thereof,  -/the  veffel, 
with  her  cargo,  was  to  proceed  ustder  the  condtifl*  of 
Mr.  Carey  as  fupercargo  to  Su  Helena^  there  to  difpofe* 
of  part  of  her  cargo  and  take  in  Eaft  India  goods,'  and* 
thence  to  fail  for  America^  Hamburgh,  Amfierdam;  or* 
England  J  as  the  fupercargo  (hould  think  m^  iii^ 
vi(able  for  the  intereft  of  the  feveral  proprietors,  ^  and 
the  voyage  to  be  terminated,  the  veiTel  difpofe^  of,' 
and  the  accounts  made  up,  on  the  vefleFs  arriving  at' 
Amfterdam  or  England.    For  this  sigency  the  n:f|>edive* 
parties  were  to  pay  to  Mr.  Ci^rey  certain  cpmhtifltons.' 
By  the  exammations  and  affidavit  of  'iAx.Carty^  it 
appeared  that  the  parties  interefted  in  this  (hip  andl 
cargo  con(idered*'Mt  would  be  materially- advaxita«' 
<^  geous,  as  it  was  then  a  time  of  apparent  peace  be- 
*'  tween  Great  Britain  2nd,Holfattdj  to  vend  the  ex- 
^\  ports  that  (hould  be  procured  at  the  Cape  ofCood 
^^  Hope  in  z  :Dutcb  fettlement,  where  there  wai  an 
'^  abfolute  certainty  of  difpofikig  of  the  (aid  0uit;t^) 
*^  greater  advantage  thaai  inEnglandj  and  thpiyfoitf ; 
<f  procured  a  lUx.  AmyoHf .  oi  |he  fi^m  xA.  Amyett^ 
Vol.  el  b  !<  Sin^im^ 
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Th«  <^  SimpfoHi  and  Co.  of  Latuknj  nominaHy  to  make  th^ 
"*  oor.  ^^  j^^  purchafe  for  them*"  He  {Mr.Jn^M)  having 
March  %ift^  ibldy  for  commercial  purpof^ps  (a^  Mr.  Car^  dated), 
'  ^*  and  to  be  of  fervice  to  his  own  (late,  as  well  as  hia 
owii  affairs,  refided  for  about  the  lad  three  years  at 
the  Cafe^  **  where  he  had  obtained  fome  degree  oi 
^^  confideration,  and  wa3  confidered  as  a  burgher,'' 
by  whkh  means  the  veflel  was  entitled  to  carry  a  Dtiich 
flag,  an  ciyjtGt  of  coniiderable  importance,  as  ibe  had 
formerly  been  a  prize  condemned  in  India^  had  a  pafo 
extending  only  to  the  Indian  Oc^an^  and  was,  there^ 
fore,  liable  to  interruption  by  Britijb  cruifers  in  the 
I>ropofed  wyagc.  The  purchafe,  however,  by  Mr. 
Amyatt  and  bill  of  fale  were,  as  dated  by  Mr.  Carey^ 
and  the  mafter,  altogether  nominal,  no  money  having 
been  paid  by  him  to  the  former  owner  of  the  veflel, 
the  real  and  true  fale  being  made  by  Mr.  Van  Tbm/en 
to  Meffi^  Careyj  Bray^  Venables^  and  David/cm. 
Amongft  the  fhip*8  papers  there  was  a  power  exe- 
cuted by  faid  Amyott  to  difpofe  of  the  veflel, 
which  .was,  Mr.  Carey  adds,  provided  merely  to 
prevent  any  difficulty  that  might  arife  upon  the  fob* 
fequenc  intended  fale  of  this  veflel  in  Europe^  Mr. 
Carey  adds,  that  fearing  "  the  term  of  three  years, 
whicH  it  ^as  by  the  treaty  of  Amiens  ftipulated  fliould 
be  granted  to  all  individuals  of  the  refpedive  nations 
which  had  been  previous  to  that  time  at  war,  in  order 
to  colled:  or  remove  their  debts  and  efFefts  from  the 
ceded  countries  or  fettlementt,  would  p'ove  infuffident 
for  accomplifhing  the  extenfive  ai&irs  of  his  confti* 
tuenti ;  and  being  known  to  the  commiflisuy  general 
of  tfae^ilatea^  at  the  Cape^  he  was  induced  (it  being 
then  lL'^k>#  of  p^ace)  to  procure  a  burghor^s  brief 
oc'Kciftce^  g6*from  or  return  to  the  Cape  at  any 

further 
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further  time  he  might  find  neceflary ;  which  wa$,  as         .^^ 
he  ftatedy  the  fole  purpofe  and  inducement  he  then  Go«ps  Kooc. 
had  in  applying  for  the  fame/*    The  whole  property  "^ftrdTa^ 
on  board^withthe  exception  of  one  cafkof  ironmongery,        ^s^z- 
the  property  of  Mr.Amjtitt^  was  provided    by  theg^ 
aforefaid  parties  to  the  aboVe  agreement      Hie  claim*> 
ant  in  the  Court  beiow,  in  addition  to  the  fadts  here 

ftated,  fuggeded  in  his  anfwer  to  the  captor*s  libel, 
that  the  (hip  and  cargo  claimed  was  prote&ed  by  His 
Majefty's  Order  in  Council,  of  the  ift  of  Jum  1803, 
providing  that  all  veflels  under  the  flag  of  the  Ai- 
tavian  Republic,  cQming  from  any  of  the  colonies 
late  in  the  pofleffion  of  His  Majefty,  but  reftored  by 
the  treaty  of  peace  to  the Baiavian  Republic,  which  to* 
gether  with  the  goods  on  board  were  the  property  of 
His  Majefty's  fubjefts,  fliould  be  delivered  to  the 
Britijh  o^mers,  or  their  agents,  upon  affidavit  that 
fuch  veflfel  and  goods  were  their  property  at  the  time 
of  falling  and  detention,  and  upon  fufficient  bail  being 
given,  to  abide  the  adjudication  (/)•  Amongthe  ihip'a 
papers  were  letters  of  inftrudion  from  David/on  and 
Co.  and  Bray^  VenabUs  and  Co.  direding  Mr-  Carey 
to  pay  the  proceeds  of  the  brig  and  cargo  as  foon  as 
realized  to  their  agents  in  London.  A  bill  of  fale  of  the 
brig  by  Van  Thuyfen  to  jlmyoti^  and  Dutch  licence  to 
Amyott  as  owner.     A  receipt  by  Amyott  for  1,050 1« 


(/)  Thefe  are  the  words  of  tbe  anfwer  ttfelf.  It,  however, 
does  not  appear  any  order  of  this  deCeriptioQ  iffucd  on  the  ift  of 
June.  It  is  moft  probable  the  order  alluded  to  was  no  other  than 
the  inftrudion  of  the  2d  oi  July  1S03,  iflued  for  the  protedioa 
oiBritt/h  property  coming  from  countries  and  iflands  ceded  to  ths 
DuUb  by  the  late  peace,  aad  failing  be&re  they  had  receifpd' 
notice  of  the  renewal  of  hoftilitiei. 

P  a  from 
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The         from  Bray^  Venablesj  Carey^  and  Dav'id/on,  in  full  for 
^"  the  brig.     The  judge  pronounced  fentence  of  condem* 

-jmfdk  lift,    nation  on  the  (hip  and  cargo  4th  Feb.  1804* 

On  an  appeal  to  the  Lords  Cominiffioners  7th 
Q^ugtffi  1807,  ^^^  reafons  adduced  on  condemnaticm 
by  the  counfel  for  the  captors  were   *'  becaufe  the 
vefTel  was  navigating  in  a  Dutch  charafter^  and  the 
aflerted  owners  of  (h'tp  and  cargo  are  to  be  con^ 
**  fidered  as  Dutchmen,     sdly,  Becaufe  the  claim  is 
**  not  eftabliihed  by  the  evidence  with  refped  to  the 
•*  property/'     lliat  for  reftitutioM  was,  **  becaufe  the 
^    ««  evidence  proves  tlie  properly  of  the  (hip  and  cargo 
'*  to  belong  to  Britijh  fubjefts.     And  the  (hips  being 
fent  out  under  the  Dutch  flag  and  pafs,  is  accounted 
for  by  the  fituation  of  the  owners  and  their  pro- 
perty, and  under  fuch  circumftances  flioukl  not  pre*. 
**  vent  their  obtaining  reftituiion  of  it."    Their  Lord- 
ihips  affirmed   the   fentence  condemning    the    fhip^ 
pronoimced  for  the  appeal  refpeding  that  part  of  the 
cargo  claimed  on  behalf  of  yohn  Carey  and  Alexand^ 
Leiih  Davicf/on,  and  decreed  the  fame  to  be  reflored  ; 
but  dire£ted  further  proof  as  to  the  national  charader 
of  Bray  and  Venables.     An  affidavit  of  Jofeph  Bray^ 
fwom  at  Bo/loriy'May  x8o8,  was  brought  in,  flating 
that  on  goiiig  to  the  Cape  in  1797,  when  the  place 
was  poffeffed  by  Great  Britain^  he  entered  into  part- 
nerfhip  with  Mr.  Venab/esy  and  they  carried  on  trade 
tliere  under  the  firm  of  Bray  and  Venables.     On  the 
ceffion  of  othe  Cape  to  the  Dutch  he  was  anxious  to 
remove  his  property,  and  became  a  party  to  the  agree- 
ment refpe£(ing  this  veflfel  and  cargo,  th  e  proportion  of 
which  claimed  for  him  (one  fifth)  was  aftuully  his  pro- 
perty* That  he  continued  at  theCi7/^,but  bdng  ftill  anzL 
out  to  remit  his  property  from  the  Cape  ofG0odHcpey 

which 
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which  he  had  hitherto    been  unable  to  do  on   ac-        ^^^ 
count  of  the  abfolute  impoffibility  of  procuring  good  Ooede  Hoof. 

bills  of  any  defcription,  and  becaufe  the  revival  of  jjfarrA  tiftT 
war  w^  then  known  at  the  Cape^  he  (in  order  to  ^*"».  '. 
make  arrangements  for  remitting  his  faid  property 
as  fecurely  as  poffible  from  feizure  or  capture  by  His 
Majefty's  enemies)  found  himfelf  obliged,  in  the  year 
1804,  to  come  to  Bqftony  North  America^  whence^  in 
the  fame  year,  he  returned  tQ  the  Cape^  where  the 
exigencies  of  his  affairs  compelled  him  to  remain  till 
the.)fl:  or  2d  day  of  Mgy  1805,  when  he  again  tool; 
his  departure  from  thence  in  the  (hip  Kli%a  for  Bojion^ 
North  4fnerica^  at  which  place  he  arrived  in  the 
month  of  July  following,  ^d  where  he  has  con- 
ftantly  refided  fince  ;  and  he  further  made  oath,  that 
he  had  never  been  domiciled  in  the  territory  of  any 
of  His  Majefty's  enemies,  or  of  their  allies* 

The  Court  decreed  reftitution  of  the  property 
claimed  on  behalf  of  the  claimant  Mr.  Jofepb 
Bray. 

The  property  claimed  for  Mr.  VenabUs  had  beei| 
condemned  for  deficiency  in  the  further  proof  intro- 
duced as  to  hi^  national  chara&er^  on  the  13th  Maj 
1 8og. 
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jftrc*  lift.  TWO  BROTHERS,  Seabury,  Mafter. 

(Appeal  from  Ceylon.) 


At^rvti  npHIS  veffel,  under  American  colours,  failing  from 
M^^akito  Marfeilles^  and  bound  oftenfibly  to  Tranquebar^ 

Js^^SjxT^  *  but  captured  attempting  to  enter  the  IJIe  of  France^vfzs^ 
S«^raw«*  "^^^  ^^^  cargo,  confiding  of  provifions,  fruit,  liquors, 
^aiftiefijji^   &c.  condemned  as  *'  carrying  on  an  illicit  trade  bc- 

was  noc  uif*  ./     o 

«aenti7  efta-      ^  tween  MarftilUs,  a  port  of  the  Fr^;iri^  Republic,  and 
S^^JjjngeoJL  "  iht  Ifle  of  France^  a  colony  of  the  faid  Republic** 
S^^jt^S^  "'  ^^  further,  the  faid  cargo  being  the  property  of 
to  the  ^y     <<  and  belonging  to  perfons  inhabiting  within  the 

J^rance,  and  aa  ,        ,  -r  ?      r  •  «  -Pk  i  i*     •• 

fuch  not  entitled  ^^  temtones  of  the  laid  Republic. 

toamore£»rour- 
mUe  conltnictioa 

\o  the  coaftiag  King^s  Advocdie  foT  the  Captor — dated  the  fadks  of 
^i^Sbr  ^^^  c^^'  The  voyage  commenced  at  Baltimore^ 
ftUe  papen.       fj^^^  whcnce  the  veffel  failed  to  Leghorn,  difpofed  of 

a  cargo  of  coffee  and  fugar,  and  failed  in  ballad  to 
Marfeilles.  By  the  original  letter  of  indru&ions  the 
mader  had  orders  to  return  in  ballad  dire£t  to  Baltic 
more ;  a  fubfequent  letter  directs  him  to  proceed  to 
Marfeilles^  procure  a  fuitable  cargo  agreeably  to  di« 
redions,  forwarded  by  the  owners  to  the  confignee  at 
Legbomj  and  clear  out  for  Tranquebar^  and  fhould  he 
there  meet  with  a  market  fuitable  to  his  expe&ations, 
a  return  cargo  of  coffee  was  to  be  purchafed  at  Ai- 
iavia,  Moka,  or  the  Ifle  of  France.  In  compliance  with 
thefe  orders  the  veffel  performed  her  voyage  to  Leg- 
bom  and  Marfeilles^  and  in  the  profecution  of  the 
aflerted  voyage  to  Tranquebar,  was  captured»  bearing 

up 
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up  for  the  IJle  of  France j  under  the  pretence  of  fick-  .J^ 
nefs  among  the  crew,  a  deficiency  of  water,  and  the  Biotheri; 
badnefs  of  the  fpars  aloft.  Thefe  pretexts  appear  to  ^^^^^  ^^ 
have  little  more  than  a  fhadow  of  foundation.  That  s^<<- 
in  fome  degree  they  exifted  is  not  difputed,  two  of 
the  crew  died,  one  continued  fick.  There  are  .entries 
in  the  log  ftadng  that  two  caiks  of  water  bad  leaked  out, 
that  there  were  only  forty  gallons  on  board,  twenty  of 
which  were  contained  in  a  calk  in  which  feveral  rats  had 
been  drowned  ;  that  both  top-fail  yards  had  Iprung 
aloft ;  and  having  no  wood  on  board,  the  niaffer  rie* 
fol ved  to  fteer  for  the  IJle  tf  France.  As  the  mailer  was 
perfectly  ^ware  of  the  extreme  danger  he  incurred  by 
entering  that  port,  it  is  impofible  to  account  for  h^ 
running  this  extraordnary  ri(k,  but  by  concluding  thai 
theaflual  motive  for  fuch  a  deviation  was  the  great  ad- 
vantages he  expe&ed  to  derive  from  the  lale  of  fucfh  a 
cargo  as  he  had  on  board,  confiding  of  all  the  luxuries 
of  France.  But  it  is  afcertained  by  the  evidence  of  two 
officers  of  the  capturing  veflel,  that  upon  examining 
the  cafks^  alluded  to,  the  water  \^as  fbuncf  drinkable  j 
and  there  were  in  the  caiks  upwards  of  fizty  gallons; 
Another  chrcumftance  of  a  very  fufpicious  nature  is 
that  by  the  admiffion  of  the  maftei*,  it  appears  he^ 
lievcr  had  been  at  Tranguebar  before ;  and  yet  was 
not  configned  to,  or  fumiflied  with  intrbdudions  to 
any  merchants  there  j  he  was,  according  to  the  letter 
of  inftrufkions,  to  endeavour  xa  obtain  a  market  for 
the  cargo;-  The  fufpicions  t^hich  are  thus  excited! 
with  relpea:  td  dietidual  intended  deflinS^tion  of  thil 
vdflel  havc?i)tett  ^  all  coixflrt!ie4  by  the  dlfcovoy  ojF 
fcveral  packages  6t  letters  ii^ifirefled  to  vsfi6uif  'pei^ 

D  4  fons 
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TU        fohs  refiding  b  the  IJU  of  Trance  znd  Baurbonj  all 


Two 


BikOTVGmt.    which  were  artfully   concealed  in  the  bottom  of  a 

■"^ cafe  containing  umbrellas.     One  of  thefc  is  diredcd 

i8u.        to  Mr.  Buchannan,  American   Conful  at  this  ifland^ 
^hom  the  mailer  admits  to  be  brother  of  one  of  his 
owners.     Thefe  fa£ls  muft  be  decifiye  of  the  fsdfe 
.  defUnation  of  this  veflel.    The  voyage  appears  to  have 
origmated  in  the  idea,  of  deriving  confiderable  advan« 
tages  from  interfering  in  the  trade  between  our  ene* 
my  and  the  colony.    Indeed,  a  trade  fo  circumftanced 
as  thiSj  may  be  confidered  very  fairly  in  the  iame 
light  as  carrying  oii  the  coafting  trade  of  the  enemy. 
Geographically  fpeaking  it  may  be  confidered   an 
abufe  of  the  term,  but  in  point  of  law  it  muft  be  liable 
to  all  the  objections  attendant  on  the  interference  in 
&e  eneiny's  coafting  trade,  and  hence  ^ually  fubjet\ 
to  the  pen^ty  of  confifcation  of  (hip  and  cargo.    The 
houfe  at  Leghorn^  to  whom  the  veflel  had  been  con<. 
£gned,  appears  from  the  maiter's  evidence  to  have 
had  a  more  than  ordinary  intereft  in  this  intended 
yoyage  to  the  enemy's  colonies  \  this  is  confpicuous 
from  the  ilyle  of  the  correfpondence  as  to  the  lading 
and  confignment  of  this  vefiel  when  ihe  ibould  arrive 
at  Marfeilles^     Furviance,  one  of  the  partners  of  this 
houfe^  is  admitted  to  have  been  formerly  clerk  in  the 
^oufe  of  apart  Owner  of  this  veflel.    io  him  there- 
fore    the    confignment  had.  been    made  very  con* 
^dentially,   and    by  him  again  made    to    a  houle 
if,  Mar/eillesy  with  which  it  does  not  appeiur  theie 
owners    had  previoufljr  .  any  dealii^gs.     Theife    ^« 
iniflions  (Irongly  poiht  to. an  eneiny's  intereft  in  the 
fTopartj  t^kca  in  »t  M^^eilUsM  yU(±.  is  s|t|einpted  tp 

'J  be 
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be '  fupported   by  papers  and  atteftatibos  ftating  the        The< , 
whole  to  be  neutral  property*  Bkothcri. 

Reafons  for  condemnation.  March  aiA» 

tSxi. 

ift,  Becaufe  the  Toyage  being  bxxa  Marjeilles  to  the 
Jyie  of  France  uqder  a  colourable  defUnation  to  Tra?^ 
quebar^  it  Ls  to  be  confidered  on  the  fame  footing  as 
the  coafting  trade  of  the  enemy,  which  would,  .under 
fuch  circumftanceSy  fubjeck  the  property  to  condemn 
nation. 

adly,  Becaufe  the  proofe  of  property  in'  fuch  a 
tranfaftion  mud  be  held  to  be  infufEcient,  and  the 
parties  are  not  entitled  to  the  benefit  of  further 
proof.  ,  . 

Dallas  and  Stothard  for  the  Claimant i  and  AppeU 
lants — contended  the  property  wasXatisfaSorily  proved 
by  parol  evidence,  and  moil  unexceptionable  doca. 
ments,  to  be  exclufively  in  the  appellants.  No  pre« 
fent  connexion  whatever  in  trade  was  proved  tp  exif^ 
between  Purriance  at  Leghorn  or  Buchannan  at  the  Ifle 
of  France  and  the  owners.  The  property  was,  there- 
fore, unimpeached.  The  defUnation  was  open  and 
avowed,  from  the  commencement  of  the  voyage  even 
from  America.  In  cafes  of  intended  concealment  of 
deftination  fome  flight  inftances  of  incautioufnefs^ 
or  at  leaft  the  inconfiflencies  of  diflFerent  witnelTes  were 
fcarcely  ever  wanting  to  point  out  'the  adual  deftina- 
tion.  But  here  no  fuch  traces  of  fraud  could  be  dif- 
covered.  Thfe  veflel  wa$^  detected  *  avowedly  faiKng 
for  the  I/le  of  France^  as  appeared  by  her  log,  which 
alfo  ftated  her  reafon  for  fuch  deviation  to  be  a  fick- 
nelis  pf  the  crew,  and  a  want  of  water  aud  wood. 

On 


41  CASES  DETERMINED  IN  THE 

Tk»        On  all  bands  it  had  been  admitted  there  was  but  a 

Two 

brotkbm.    very  miferable  fupply  of  wafer,  and  whether  amount* 

■  ing  to  fixty  or  twenty  gallons,  it  mud  be  confidercd 

'  \ziu       altogether  inadequate  for  the  remainder  of  the  voyage. 

As  to  the  legality  or  illegality  of  entering  the  {fle  (f 

France  under  thefe  circumftances,  two  queftions  na* 

turally  arofe ;  the  firft,  whether  a  mere  touching  there 

for  the  purpofe  of  refreihment  be  illegal  ?  and  tmn 

conftat^  that  any  thing  more  was  intended  or  neceflary; 

and  fecondly,  whether  an  intention  to  trade  there 

would  aflfed  this  veflel  and  cargo  with  the  penalty  of 

confifcation  ?  Upon  this  latter  queftion  there  appeared 

to  be  tolerable  ftrong  authority  in  the  decifion  of  the 

(«)  X  VgL  »7o.  Court  in  the  cafe  of  the  Patapfco  (m\  where  the  Court 

held  that  the  captors  had  not  eftabliflied  that  part  o( 
his  cafe,  which  alTerted  that  a  trade  from  Batavia  to 
the  I/Ie  of  France  was  illegal.  It  had  been  there  at« 
tempted  tobe  (hewn  that  thefe  places  were  of  a  (tri£b 
colonial  nature;  but  this  part  of  their  cafe  havingfailed, 
the  Court  decreed  reditution.  This  cafe  appeared  to  be 
ftrongly  affimilated  in  its  circumftances  to  that  of  the 
Fatapfco  and  feveral  others  which  then  followed  the 
decifion  in  that  cafe.  What  had  been  urged  as  to  the 
culpability  of  thefe  parties  on  the  ground  of  its  being 
an  interference  in  the  coafUng  trade  appeared  to  be  a 
confounding  of  the  meaning  of  the  very  fimpleft  terms. 
To  fuppofe  an  iiland  in  the  Indian  Ocean  a  part  of  the 
terra  Jirma  of  France  was  abfurd ;  yet  nothing  lefs 
could  poflibly  ferve  the  captor's  cafe,  and  conven  this 
deviation  into  the  coafting  trade  of  this  country. 


JuboMENT^ 
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Judgment.  '^''^o 

Brothciis. 

Sir  fF^  Scott. — This  was  a  cafe  of  an  American  fhip  *  1 
failing  with  papers,  purporting  a  voyage  from  the  port      "^"(^  */** 
of  MarfeilUs  to  that  of  Tranquebar  j  but  our  view  of  the 
circumftances  of  this  cafe,  is  that  the  original  and  in* 
tended  deftination  of  the  veflel  was  from  Mar/eilles 
to  the  ^e  of  France ;  and  that  the  diftrefs  fet  up  as 
an  excufe  for  deviating  to  the  IJle  of  France^  is  merely 
fiditious.     We  are^  therefore,  of  opinion  that  a  tranf*        1 
aftion  of  th^  nature  is  not  entitled  to  a  more  favourable 
rule  than  that  ufually  applied  to  the  coafting  trade  of 
the  enemy,  when  carried  on  by  a  neutral  under  falfe 
papers  ;  andj  therefore,  decree  condemnation  of  the 
property. 


Sentence. 
Pronoimced  ag^nft  the  Appeal,  alErmed  the  fen- 
tence  of  the  Court  below,  condemning  the  (hip  and 
cargo,  as  lawful  prize  to  the  Captors. 
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MayidtiZii^  CORA,  Van  Allen,  Mafter. 

^f  ^r^tn  A  ^  ^PP^^  ^^^^  ^^^  fentence  of  the  Vice  Admiralty 
in  It  one  port  of  Court  at  Bombay^  condemninc:  this  American  fliip. 

andnnoceedingto  and  9  retum  cargo  of  coffee^  taken  on  board  at  So* 
intention  (ai  *°  marangy  in  the  ifland  of  Java^  the  proceeds  of  her 
c^fiSn^t^'  outward  cargo,  confiding  of  provifions,  wine,  oil, 
latter  |iiace  a      oHves,  &c,  laden  at  New  Tork,  and  difpofed  of  at 

dearance^  and  •  r» 

proceed  to  ^m«-  Bataviu^  whcre  fhe  took  in  fome  Sapan  wood  for 
carsoheidtobea  dunnage,  from  which  port  fhe  had  failed  without  a 
m^T^j^^^  regular  clearance  for.  Samarang^  but  by  means  of  an 
f  •  ''^riST'  ^^^^  ^^  ^^  guard-fliip  ftationed  off  that  port,  giving 
thatike  was  going  her  a  permiffion  to  pafs.     On  returning  from  Sarna* 

to  the  latter  port  •  i     »  •  n  .        r        i  r     ^ 

for  die  purpofo  TUHg  With  ttus  cargo  to  Batovsaj  for  the  purpoie  (as 
ship^^2ffio     afferted)  of  obtaining  a  clearance  for  Americay  and 

pr6^eciding  with  her  cargo  to  New  Tork^  the  capture 
took  place.  The  fentence  of  the  Court  below  pro* 
ceeded  upon  the  illegality  of  this  defcription  of  trade 
by  neutrals  (jri). 


(«)  Iw  the  Vice  Admiralty  Court  at  Bombay,  March  ad  i8o8» 
the  Hon.  Sir  Jawus  MaclitUo/b  pronounced  the  faid  brig,  with  the 
goodsj&c.  therein  laden,  **  were  rightly  and  duly  taken  and  feized; 
the  fame  being  captured  while  in  the  profecution  of  an  unlawful 
voyage  from  Samarang  (a  port  belonging  to  the  BatavUui  Repnb. 
lie,  enemies  of  His  Majefty,  and  ihut  to  neutrals  in  time  of  peace] 
to  Batavia  ;  and  alfo  for  carrying  on  trade  between  two  ports  be- 
longing to  the  enemy,  contrary  to  His  Majefty's  inftruAions,  and 
at  fuchy  or  otherwife,  ought  to  be  accounted  and  reputed  liabk 
ind  fubje^  to  confifcatieni  l(c.'' 

Kin^t 
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Kin^s  Advocate  and  the  Attorney  General  for  the        The 
Captor. — ^Upon  fevcral  difierent  and  diftind  grounds^        ^**'*^' 
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this  property  appears  liable  to  condemnation,  any  of  ^ay  2d,  xSxz. 
which  will  probably  be  fuificient,  if  eftabliihed,  to 
fupport  the  captor's  cafe.     On-  the  1 2th  of  March 
1 807  flie  failed  from  New  T$rk  with  a  cargo  of  pro- 
vifions  for  Batavia^  with  inftrudlions  to  the  mafter 
and  fupercargo  to  deliver  the  cargo  to  a  Mr.  Lawy 
fupercargo  of  another  Amerkan  veffel,  belonging  to 
the  claimants,  which  it  was  fuppofed  would  previoufly 
have  arrived  at  Batavia.    This  Mr.Law  was  cntrufted 
with  the  fole  management  of  the  veffel  and  cargo  by 
the  owners,  who  appear  to  have  calculated  upon  his 
wiftiing  the  veflel  to  make  a  voyage  to  fome  other  port 
or  ports  in  India.     In  conformity  with  their  wiflics, 
the  veffel,  after  difcharging  part  of  her  cargo  at  5j» 
tavia,  where  (he  arrived  in  June  following,  failed  to 
Samarang,  another  Dutch  fettlement  in  Java,  where 
the  remainder  of  her  cargo  of  provifions  was  fold, 
and  a  cargo  of  coffee  taken  on  board,  with  which  Ihc 
failed  for  Batavia.    Upon  thefe  fads  alone,  therefore, 
this  voyage  is  clearly  within  the  meaning  of  His  Ma- 
jefty*s  Order  in  Council,  7th  January  1 807,  ^  pro* 
*^  hibiting  a  trade  from  one  port  to  another,  both 
^*  which  pc»ts  fhall  belong  to  or  be  in  the  poffeflion  of 
*'  France  or  her  allies,  or  (hall  be  fo  far  under  their 
*^  controul,  as  that  Britijh  reffels  may  net  freely  trade 
^^  thereat."    The  account  given  of  this  voyage  from 
Batavia  to  Samarang^   and  the  motives  which  are 
afligned  for  undertaking  it,  are  of  the  moft  fufpicious 
nature.    Notwith(landing  the  veffel  had  a  fupercargo 
on  board,  (he  was  conGgned  to  another  at  Batavia^  \ 

with  an  unlimited  permiflion  to  engage  the  veffel  in 

any 
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Th«        any  fcheme  he  might  conficler  eligible.    Hitherto  the 
Dutch  government  had,  with  an  extreme  jealoufy. 


May  ad,  z8xx.  prohibited  all  i^tercourfe  with  thefe  fettlements  by 

foreign  merchants,  except  through  the  medium  of 
Batavia  alone^  which  bdng  the  feat  of  governments 
it  would  be  regulated  according  to  its  wi(hes  and 
political  interefts.  Guarda  coftas  were  Rationed 
along  the  ifland  to  prevent  any  fuch  trade.  The 
coafting  trade  was  thereby  exdufively  confined  to  the 
veflels'of  thefe  fettlements,  which,  with  the  armed 
veflels  formerly  ftationed  oflF  the  coaft,  have,  (ince  the 
commencement  of  the  war,  been  all  captured  or  de* 
ftroyed.  The  difficulties  which  the  Dulcb  govern- 
ment  encountered  in  carrying  on  the  trade  between 
the  different  neighbouring  Dutch  fettlements  and 
Batavia^  rendered  it  neccffary  the  reftridive  policy 
which  had  obtained  during  periods  of  peace  fliould  be 
relaxed,  and  neutrals  were  therefore  (as  in  the  prefent 
inftance)  permitted  to  be  the  carriers  of  thofe  com- 
modities, which  it  was  otherwife  imprafticable  to  re- 
move to  the  general  market  for  exportation.  Upon 
this  ground,  alfo,  the  captors  are  entitled  to  a 
fentence  of  condemnation,  as  this  veffel  appears  to 
^  have  illegally  engaged  in  a  trade  which,  during  peace, 
was  prohibited  to  neutrals ;  and  your  Lordfhips  have 
repeatedly  decided,  that  a  neutral  (late  (hall  not  avafl 
itfelf  of  any  temporary  relaxation  of  colonial  reftric- 
tions,  uniformly  enforced  during  peace,  to  facilitate  its 
commercial  communications  during  war,  or  evade  the 
rights  of  a  belligerent.  This  is  therefore  a  trade  to  a 
port  from  which,  during  peace,  an  American  would 
have  been  excluded.  Belides  which,  there  are  cir- 
cumftances  in  the  tranfa£Uon  which  diredly  point  out 

that 
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that  the  government  of  Batavia  itfelf  had  an  interefti        The 


Cora. 


if  not  the  entire  property  in  this  (hipment.     By  the  . 
letters  of  inftru&ion  to  the  fupercargo,  he  was  em-  itfajf  2^,18x1. 
powered,  ^^  if  he  could  obtain  any  advantageous  em- 
ployment for  the  brig,  to  accept  it."    The  veffel  failed 
for  Samarang  by  the  fpecial  permiifion  of  the  go^ 
vemment,  and  did  not  enter  or  clear  out  from  the 
ports  of  Samarang  or  Batavia  in  the  ufuai  manner. 
The    outward     cargo,    of    which    it    is    faid    the 
prefent   is    the   proceeds,    amounted    in   value    to 
about  9,000  dollars,  whilfl  the  invoice  of  the  return 
cargo  Elates    its  value  at  28,000   dollars  and    up- 
wards.    Thefe  circumftances   taken   colledively  ne. 
ceflarily  induce  a  fufpicion  of  the  property  being  in 
part  or  altogether  that  of  the  enemy,  efpecially  as  it 
appears  the  fame  panies  have  difpofed  of  another  of 
their  veffels  at  Samarang.     The  probability  is,  that 
the  fale  or  transfer  of  this  veffel  took  place  at  Batavia^ 
from  whence  fhe  proceeded  colourably  as  an  American 
to  Samarangy   and  was  returning  to  difcharge  her 
cargo  at  Batavia.    From  the  unlimited  confidence 
repofed  in  Mr.  Lav/%  difcretion,  this  might  all  have 
been  effe&ed  whhout  any  pofGbility  of  obtaining  fur- 
ther evidence  of  the  tranfa£Uon«    The  order  of  the 
7th  of  January  is  ftri£tly  applicable,  and  the  voyage 
mud  be  primarily  confidered  to  be  from  the  port  of 
Ihipment  to  the  port  of  deftination.     Sometimes  that 
however  may  be  difmiffed,  but  not  without  the  molt 
unequivocal  proof  that  fuch  was  not  the  port  of  ulti- 
mate and  a&ual  deftination.      In  the  cafe  of  the  NeU'* 
itiUityy  Gardner  (;»),  argued  here,  which  was  a  cafe  of  (m)  Lord*, 
a  voyage  from  a  port  in  the  Mediterranean^  touching  *  *^ 

at  Alicante^  but  with  an  alledeed  defUnadon  to  Ame^ 
ri(a,  it  became  a  ferious  cdniideration  whether,  upon 

•8  the 
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By  this  letter  it  appears,  Mr.  Gerard  the  fupcrcargo       ^ 
had  depofited  funds  with  the  Company  for  a  cargo  of 


coffee,  and  agreed,  to  fave  rime,  that  the  veffel  (hould  Masf^^,  181 1. 
proceed  to  Samarangy  and  there  \fk&  in  as  much  as 
could  be  obtained,  the  deficiency,  if  any,  to  be  com« 
pleted  on  her  return  co  Batavia.  This  fully  accounts 
for  the  veffel's  not  regularly  clearing  out  from  Baia^ 
via.  The  arrangements  were  all  made  with  a  view 
to  difpatch,  and  Mr.  Law's  fuperior  information  in- 
duced his  owners  to  entruft  him  with  the  fuperin- 
tendence  of  all  their  concerns,  the  fupercargo  of  this 
(hip  being  compararively  unacquainted  with  the  trade 
of  thofe  places.  All  the  evidence  rebutts  the  imputed 
intention  to  trade  between  thefe  ports.  Many  cafes 
have  come  before  this  board,  of  American  veflels  ar- 
riving at  one  port  in  Europe^  and  finding  no  fales, 
have,  without  taking  in  any  additional  cargo  there, 
proceeded  to  a  fecond,  and  fuch  voyages  have  not  . 
been  confidered  a  trading,  or  within  the  reftriflions  of 
the  order.  So  many  of  this  defcription  of  cafes  have 
occurred,  that  we  have  ceafed  to  argue  the  qucftion. 
When  the  former  adjudication  was  made.,  a  decifion 
had  taken  place  in  the  Vice  Admiralty  Court  of  Malta, 
that  the  mere  failing  from  one  port  to  another  in  thd 
poffefTion  of  the  enemy  brought  a  veflfel  within  the 


**  enough  coffee  on  hand  at  Samarang  to  load  the  brig,  have 
•'  given  an  order,  which  you  carry  to  receive  all  on  hand,  or  a 
<<  full  load ;  they  agree^  however,  if  there  is  not  fufficient,  that 
(<  you  are  not  to  delay  for  it,  but  on  your  return  here  you  (hall 
**  immediately  receive  enough  to  complete  your  load,  and  be  able 
^'  to  proceed  to  New  Tori ;  and^as  Mr.  Gerard  will  wifh  to 
^'  ftop  here  to  complete  the  bufinefs  relative  to  the  fale  of  his 
**  cargo,  it  may  be  of  no  dUadvantage  (houM  you  not  get  full 

"  entirely  there. 

^  I  am  your's,  fincerely, 

"  W-  LAW." 

Vol.  !L  £  meaxda^ 
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xk«        ^metiHng  of  the  ordi^-^  which  hMS  fmce  been  ez^ 
.         ploded*'  ■  ■    ■  " 


Af0jf  ad,  ilii. 

By  the  Cou/iT. 
Sir  W.  Scott. --^U  not  this  veffel,  by  your  admiffion 
going  from  Samarang  to  Batavia  ?    The  point  now  in 
controverfy  is,  muft  not  this  trade  be  coniidered  the 
coafting  trade  of  thefe  fettlements. 

King^s  Advocate. — There  was  even  a  part  of  a 
cargo,  confifting  of  Sappan  wood,  put  on  board  at 
Batavia  prior  to  her  failing  to  Samarang. 

But  which,  it  appears,  never  was  fold  at  Sama- 
rang ;  therefore  between  thefe  two  ports  no  trade  was 
carried  on.     This  conftituted  part  of  her  return  cargo 
for  the  American  market,  for  which  the  refidue,  con- 
fifting ofcoifee,  was  peculiarly  adapted.     In  cafes  of 
fufpicion  the  evidence  in  the  caufe  muft  be  tried  by 
its  probability.     This  defcription  of  cargo  had  been 
particularly  recommended  by  the  owners  as  the  moft 
advantageous  for  their  market.     Upon  fuggeftion  by 
the  captors  that  Samarang  was  a  clofe  port,  the  Judge 
below  had  dire£bed  an  enquiry ;  the  captors  adduced 
evidence,  that  although  Batavia  was  open,  Samarang 
was  a  clofe  port.     But  whether  a  clofe  or  open  port 
makes  no  difference  as  to  the  appb'cability  of  this  order, 
which  makes  no  diftin^ion  between  ports  clofed  or 
open  to  other  nations  in  time  of  peace.     But  the 
decifion  proceeded  upon  the  aflumption  that  this  was  a 
trading  XoBatavia^^joi  therefore  illegal.  That  queftion 
had  not  then  been  decided,  as  it  has  fince  been  at  this 
(m)vii.i.p.»7o.  Board,  in  the  cafe  of  the  Patapfco  (w),  in  which  cafe  it 

was  held  by  yourLordfhips  fuch  a  trade  was  not  illegal. 

The 
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The  prdumption^  however,  is  not  that  a  fliip  going         The 

from  one  port  to  another  (efpecially  in  thefe  feas,  

and  upon  long  voyages)  is  going  for  purpbfes  of  jSay  a^,  i^ir. 
trade  :■  ■  ■ 

Court. 

Sir  John  NicholL-^l  do  not  recollefl:  any  cafe  of  a 
veffel,  with  goods  laden  in  an  enemy's  port,  and  go- 
ing to  another  in  the  poflbflion  of  the  enemy,  which 
has  not  been  confidered  as  a  trading. 

Sir  William  Scott. — It  certainly  is  the  prerumptioh  (he  ' 
is  going  for  purpofes  of  trade,  but  this  may  be  re- 
pelled by  evidence.—— 

It   (hould  be  dbferved,    that   although  this 

coffee  was  taken  on  board  at  Samarang,  it  ap- 
pears to  have  been  merely  a  part  of  the  trade  at 
Batavia.  This  very  cargo  would  have  been  laden  at 
Batavia  had  it  not  been  for  the  anxiety  of  the  maftefi* 
to  return  to  America.  A  fpedal  permifHon  was 
therefore  obtained  to  fave  time.  It  was  neceffary  to 
return  to  Batavia  to  clear  out  to  America^  which  it 
does  not  appear  flie  could  have  done  at  Samarang^ 
The  fame  conftrudion  has  been  put  upon  the  trading 
at  Matanzas  and  the  Havannab  which  have  hefio»  by 
your  Lordfiiips  been  held  to  be  the  fame  trade. 

King's  Adnmate  in  reply. — ^The  general  prdtrmptioft 
of  law  is  fth>ilgly  againft  the  claimant,  and  although 
the  order  mentions  trading  in  one  part  of  it,it  was  never 
meant  to  imply  ezteniive  commercial  concerns  alone. 
Indeed  in  the  fubfequent  terms  of  the  order  there  is 
fomething  equivocal,  which  if  not  tnitdly  conftmed 
in  the  firft  inftance,  would  probably  have  led  to  an  in- 

£  2  terdidion 
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The        tfcrdiclion  of  all  communicarion  whatever  between  fucfi 

^''''        ports.     It  is  a  reftriclion  in  the  nature  of  a  blockade. 

May  ad,  i8i?.   Is  there  then  to  be  found  a  cafe  of  breach  of  blockade, 

where  the  Court,  applying  a  general  order  by 
general  rules  of  prefumption,  has  (looped  to  ac- 
commodate its  determination  to  particular  avowed 
objeds  on  the  part  of  the  claimant  ?  This  would  be> 
indeed,  a  dangerous  praftice.  Hence  in  all  blockade 
cafes  we  find  this  Court  has  decidedly  fet  its  &ce 
againft  pleas  founded  folely  upon  intention  as  far  too 
liable  to  abufe.  The  di^um  of  the  Court  in  the  cafe 
of  the  Neutrality  was  mod  pofitive,  although  only  a 
di£lumy  which  is  not  always  to  be  confidered  binding, 
and  that  particular  cafe  was  excepted,  not  by  pro- 
bability or  prefumption  of  intention,  but  by  the  faft 
that  fhe  had  gone  in,  and  without  attempting  to  trade 
there,  proceeded  on  her  way  to  America.  A  cafe 
{o)Gtorg^,p^  occurred  here  of  a  veffel  {o)  from  the  Spanijh  Main, 
N^iTxh,  iSoj.  with  a  cargo  of  cocoa,  bound  by  her  papers  to  a  port 

in  America^  but  actually  captured  going  into  Curacoa. 
The  Court  confidered  it  was  not  competent  in  this 
equivocal  (late  to  admit  a  plea  of  intention  that  fhe 
was  going  in  for  the  fole  purpofe  of  landing  a  paf- 
fenger,  the  matter's  brother.  Applying,  therefore, 
thefe  principles  to  the  fads  of  the  cafe,  there  is  enough 
to  fhew  this  communication  was  illicit.  Thefe  parties, 
it  is  alfo  to  be  obferved,  have  fold  one  fhip  to  the 
Dutch  government  j  there  is,  therefore,  even  the  lefs 
probability  of  her  aftual  intention  to  return.  Another 
ground  of  condemnation  is  difclofed  in  the  admiffion 
of  the  fupercargo,  that  in  their  trip  to  Samarang  they 
had  carried  out  fome  Dutch  gentlemen,  amongft  others 
Mr.  Cowell^  who  is  faid  by  the  mafler  to  have  had 
rank  in  the  Dutch  navy,  and  in  fa£k  hat  in  that  cha- 

radler 
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rafter  taken  prifoners  fome  pcrfons  now  in  Court.     A        The 


Cora. 


conduft  highly  illegal, and  fuch  communication  muft  be  . 
confidered  at  leaft  tantamount  to  trading^c— You  have  ^^v  a<i.i8ix. 
always  held  proof  of  this  kind  conclufive,   and  only 
capable  of  being  rebutted  by  pofitive  fafts- 


The  Court  took  time  to  deliberate. 


Judgment.  j«/y  a5th.i«ii 

Sir  W.  Scoit.  —  This  was  a  cafe  of  an  American 
veffel,  which,  after  difpofing  of  her  outward  cargo  at 
*  Batavia,  proceeded  from  thence  to  Samarangj  another 
Dutch  port  in  the  ifland  of  Java^  where  flie  took  in  a 
ca^o  of  coflFee^  with  which  fhe  was  proceeding  back 
to  Batavia^  when  the  capture  took  place.  The  pre- 
fumption  is,  therefore,  that  fhe  was  going  to  Baiavia  for 
the  purpofeof  difcharging  her  cargo,  which  is  ^  not  re* 
butted  by  the  evidence  in  the  caufe.  The  trade  muft,  '.  ** 
therefore,  be  confidered  as  part  of  the  coafting  trade 
of  the  enemy ;  and  the  fhip  and  cargo,  in  conformity 
with  His  Majefty's  Order  in  Council,  liable  to  con- 
fifcation. 

Sentbncb 

to 

Pronounced  againfl  the  appeal,  and  affirmed  the 
fentence  of  the  Court  below,  condemning  the  iliip  and 
cargo. 


E3 
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JIfay  l6th, 
x8ii. 


DIANA,  Ledssma^  Maften 


lacence  tnde 
from  Cuba  to 
Iilew  Provi' 
dence. 

The  wof^p  not 
being  completed 
witfam  the  time 
limited  by  the 
licence*  owing  to 
detention  bv  the 
enemy*s  pritt- 
teers,firoma  fuf- 
{ncion  cf  htving 
a  Sritt/k  licence 
on  board,  and 
the  veflel  fubfe- 
<iuentlv  deviating 
from,  the  r^lar 
courfe  to  obtain 
provifions. ->  8hip 
and  cargc^reftor- 
cd,  notwithftand- 
ing  it  appeared 
the  date  of  the 
licence  had  been 
altered  y^  though 
without  the 
mailer's  know- 
ledge. 


HTHIS  was  a  cafe  of  a  Britijh  fchooner  which  had 
been  captured  by  the  enemy,  and  after  condem- 
nation in  the  ifland  of  Cuba^  purchafed  for  account 
of  Britijh  merchants  refiding  in  New  Providence^  and 
laden  with  fugar,  bark,  &c.  for  account  of  the  mafter 
and  another  Spanijh  fubjed. 

A  licence  was  procured  for  this  veflel  by  the  maftw 
from  the  Spanijh  government  at  Cuba^  to  carry  on 
the  cos^fUng  trade  there.  Another  licence  was  ^Ifp 
obtained  from  the  governor  of  the  Bahama  iilands,,  to 
pafs  with  certain  articles  therein  enumerated,  from  the 
port  of  St.  J  ago  de  Cuba  to  Najfau  in  the  ifland  of  New 
Providence,  which  was  to  be  in  force  for  60  days 
from  the  24th  day  of  March  1807.  The  latter  be- 
ing carefully  concealed  on  board  by  the  former  mafler 
Pedro  Efcoval  in  a  feroon  of  bark.  The  veflel  cleared 
out  from  St,  Jago  about  the  latter  end  of  May  for 
Nuevitasy  and  two  days  after  was  captured  by  a  French 
privateer,  and  carried  back  lo  St.  Jago  under  fuf- 
picion  of  having  a  Britijh  licence  on  board  j  the  cap- 
tors being  unable  to  fubfl:antiate  this  fad,  the  veflel 
was  liberated,and  a  certificate  of  thefame  granted  to  the 
mafter.  After  being  detained  for  two  months,  the  veflel 
again  failed  aflually  for NqffaUy^nd  experiencing  much 
calm  weather  put  into  Baracoa,  and  afterwards  into 
Holguin,  to  obtain  provifions,  but  without  trading  at 
either  places.  On  her  arrival  in  port  fhe  was,,  with 
her  cargo,  feized  and  condemned  as  a  droit  of  admi- 
ralty. 
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ndty,  by  the  Judge  of  the  Vice  Admiralty  Court  of        The 

Nezit  Providence  J  who  pronounced  her  not  to   have      ^^^^^' 

been  protefted  by  the  terms  of  the  licence^  the  date     May  i6th 
of  which,  it  appeared  on  minute  examination,'  had  been        '  ' ' ' 
altered  from  March  to  May^  with  an  allowance,  how- 
ever, of  the  claimant's  expences ;  from  which  fentcnce 
an  appeal  was  now  psrolecuted  on  the  part  of  the 
claimant. 


.The  King*s  Advocate  for  the  Right  of  His  Majejiy 
— contended  that  the  licence  having  been  granted  for 
a.  limited  period,)  which  had  expired  previous  to  the 
veflers  departure  from'  Ctdniy  the  deiign  of  the  voyiage 
fhould  have  been  altogether  abandoned,  or  at  leaft 
deferred  until  another  had  been  procured  of  a  later 
date,  the  veffel  having  ceafed  to  be  within  the  pro- 
tection of  the  terms  of  the  licence.  The  reafons 
affigned  in  the  cafe  for  condemnation  were, 

I  ft,  "  Becaufe  the  purchafe  of  the  veffel  in  the 
enemy's  country  by  Britifh  fubjefts  was  illegal  :** 

!2dly,  "  Becaufe  fraud  appears  to  have  been  iifed 
in  the  alteration  of  the  licence^  and  it  is  not  s^plii- 
cable  to  the  tranfadion  in  queftion." 


Jennerfor  the  C/jii?/^«/^— admitted  the  date  oF  tfre 
licence  had  been  altered,  but  totally  without  the 
knowledge,  privity,  or  confent  of  the  prefent  maftcr ; 
the  licence  remaining  concealed  until  his  arrival  in 
port,  when  it  was  given  up  to  the  foreign  fearcher  who 
firft  difcovered  the  alteration  which  had  been  made. 
The  claimant's  atteftation  fatisfaftorily  proved  thefe 
fads.  The  deviation  to  Baracoa  and  HoJguin  was 
within  the  intent  of  the  licence,  which  provided  that 

E  4  the 
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The        the  veflel  fhould  not  deviate  from  the  regular  courfe 
^^^^^'      between  the  ports  mentioned  therein, without  fuffident 


1811. 


May^  i6ch,  caufe  being  afligned  by  the  mafter  for  fuch  a  deviation* 
The  failure  of  provifions  on  board  this  veflel  was  a 
fufficient  and  &tb£aidory  reafon  alone  for  fuch  a  de- 
viation. For  the  following  reafons  annexed  to  the 
claimant's  cafe,  he,  therefore,  fubmitted  the  veflel  and 
cargo  ihould  be  reftored. 

1  ft,^'Becaufe  the  faid  veflel  had  arriv^  in  theharbour 
of  New  Providence  J  under  the  protection  of  a  licence 
granted  by  the  governor  of  the  Bahama  iflands,  and 
delivered  her  cargo,  and  duly  completed  her  voyage 
previous  to  the  fdzure  thereof/' 

.  2dly,  ^'Becaufe  the  tranfa£Uon  in  queftion  was  duly 
conduced  according  to  the  tenor  and  eStQ,  of  the 
licence  granted  in  that  behalf,  and  no  fraud  whatever 
is  imputable  to  the  parties  engaged  in  it'' 

Sentei^CE 

Pronounced  for  the  Appeal,  rcverfed  the  fentence 
appealed  from,  pronounced  the  laid  (hip  and  cargo  to 
be  protefted  by  the  terms  of  the  licence  on  board  ; 
tod  decreed  the  fame  to  be  reftored  to  the  claimants, 
fpr  the  ufe  of  the  owners  and  proprietors  thereof. 
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ELIZABETH,  Soistadt,  MaftiBr.  ^^i^ 

nPHIS  was  aji  application  to  refcind  a  decree,  pro-  Decmof  tfait' 
nounced  in  March  18 10,  whereby  their  Lord-  NotitopnOct 
fhips  condemned  part  of  this  cargo,  claimed  on  behalf  Z^^  ^ 
of  certain  Auftrian  merchants  formerly  refiding  at  ^^^^  ^ 
Triejle^  to  the  Crown.  foaeftioo  of  tiM 

neutnl  charac- 
ter of  a  hocfe 

Lu/hinzton  for  the  Claimant --A'aited  that  the  fen-  "ffertinganm- 

r  %  .  r  «  rr  3  *        »       ^  ter^  in  property 

tence  of  condenmation,  formerly  pafled  by  the  Court,  farmcHy  con- 
had  been  acquiefced  in  on  an  underftanding  that  on  ruffiden^uTthe 
fuggefting  fatisfadlory  proof  of  the  national  charafter  ^^.^j^h. 
of  Meflrs.  RiouJ  and  Smidt  the  claimants  of  this  pro- 
perty, who  had  been  formerly  merchants  reflding  at 
Triejie^  this  decree  (hould  be  refcinded.  This  he 
dated  had  been  acceded  to  by  His  Majefty*s  Advocate, 
counfel  for  the  captors ;  and  it  was  then  fettled,  that 
an  application  to  the  Court  under  fuch  circumftances 
fhould  meet  with  no  oppoiition  on  the  part  of  the 
captor.  The  proof  he  had  to  oflFer  confifted  of  affi- 
davits of  the  mod  fatisfadory  nature,  and  mod  con- 
clufive  as  well  with  refped  to  the  fads  atteded,  as  to 
the  unexceptionable  nature  of  the  tedimony  adduc^ 
to  prove  thefe  fads.  The  wimefles  were  perfons  of 
the  higheft  rank  and  coniideration  under  the  Auftrian 
government.  It  appeared,  by  the  treaty  of  Ttennay  a 
provifion  had  been  made  in  favour  of  fuch  perfons  as 
ihould  be  difpofed  to  redre  from  the  ceded  countries  or 
cides,and  an  indulgence  of  fome  yearshad  been  granted 
to  parties  to  remove  frx>m  fuch  places,  and  amongft 
others  from  Triefte^  without  prejudice  to  their  nadonal 
charader.    In  the  cafe  of  landholders  the  time  was 

extended 
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The         extended  to  fix  years.     In  compliance  with  the  terms 
of  this  treaty,  the  claimants  MefTrs.  Rioull  and  Smidt^ 


Jifa3fi6th,  had  prepared  to  remove  their  property  from  Trieftey 
upon  its  furrender  to  His  Majefty*s  enemies,  and 
a&ually  had  removed  to  Vienna.  An  affidavit  fwom 
and  figned  by  Prince  Siarhemberg  dated,  that  Mefirs. 
Rioul  and  Smidi  had  removed  the  wreck  of  their  for- 
tunes from  Trieftey  where  formerly  they  had  carried 
on  an  extenfive  trade,  in  order  to  found  a  new  houle 
of  trade  at  Vrenna ;  at  which  place  they  were  now 
cftablifhed.— That  they  were  perfons  worthy  of  credit, 
and  had  conduced  themfelves  as  loyal  and  faithful  fub- 
jeds  of  the  Hereditary  States  oiAuJhria^  Another 
affidavit  made  by  the  late  Auftrian  governor  of  Triefte^ 
flated^that  they  were  the  principal  accredited  perfons  by 
the  Auftrian  government  at  Vienna^  in  all  commercisJ 
concerns  where  their  houfe  of  trade  was  now  efbb- 
bliflied.  This  he  fubmitted  was  in  itfelf  fufficient  and 
fatisfafliory  proof  of  the  national  charaSer  of  thefe 
perfons,  although  no  affidavits  were  furnifhed  by  the 
parties  themfelves. 

This  application  to  refcind  the  decree  of  the  Court, 
in  order  to  permit  a  party  to  eftabliOi  its  claim,  was 
not  without  precedent ;  the  cafe  of  the  Gebeimirathy 

Shack  RatbUw  (m)  was  precifely  in  point. 

By 


(*")  A  cafe,  in  which  the  Court  of  Appeals  had  pronounced 
a  fentcncc  of  reilitution  upon  the  cargo.  After  a  reference 
of  account  fales  to  the  Regiftrar  and  Merchants  to  report 
thereon,  it  was.  reprefented  to  the  Court,  that  thr  further 
proofs  upon  which  the  Court  had  ordered  reftittition»  wtire  inK 
peached  on  account  ,of  the  water  mark^  which,  if  it  had  been 
haown,  would  have  operated  againft  the  claimant,  and  led  to  the. 
condemnation  of  the  property  ;  it  was  argued  that  this  Court 
would,    upon    principles  of  equity,  and'  for  the  purpofet    of 

doiof 
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By  tke  Court.  The 

Sir  John  NicholL—As  for  as  I  refcollea  that  cafe  "'^**^ 
it  rather  proved  the  rule  that  this  Court  does  Afoy  iWt, 
not  refcind  its  decrees.  The  Hiotion  to  refciod  was 
made  upon  a  reference  to  the  Regiftrar  and  mer- 
chants ;  but  was  refufed,  as  it  was  laid  it  was  not  the 
pradHce  of  this  Court  to  refcind  its  decrees,  and  open 
the  matter  anew,  whatever  other  redrefs  the  parties 
might  obtain  by  an  application  to  the  Court,  fhould  it 
be  proved  they  were  materially  aggrieved. 

The  King^s  Advocate — denied  he  had  ever  been  a 
party  to  any  engagement,  to  which  had  he  acceded,, 
he  fhould  now  confider  himfelf  extremely  deficient  in 
hia  duty  to  his  client.  Any  Court  would  be  particularly 
cautious  how  it  refcinded  its  decrees,  but  particularly 
the  Court  of  Appeal,  whofe  judgment  was  final,  and 
of  fuch  high  authority.  But,  in  the  prefent  inflance, 
the  proofs  themfelves  w^re  obje&ionable;  nothing  like 
proof  had  been  offered  to  the  Court ;  no  affidavits  of  the 
parties  themfelves  were  introduced)  and  it  was  poflible^ 
that  although  the  claimants  might  be  accredited  perfons 
with  the  Aujhrian  government  at  Vienna^  they  might 
yet  have  an  ediablifhment  of  fome  commercial  kind,  or 
even  a  houfe  of  trade  at  Triefte  alfo.     The  property 


doing  fubftantial  jufticc  between  the  parties,  refqjnd  the  decree  of 
reftitutioD,  in  order  to  let  in  proof  of  fraud  having  been  refdrted 
to  in  pr^aring  thefe  further  proofs.  But  the  Court  refufed>  and 
faidi  thfi^  decries  being  final,  it  would  be  contrary  to  their  prac* 
tice  to,  refcind  their:  decree^  and  open  the  fubje£k  anew ;  nor 
where  even  it  appeared  a  fraud  had  been  pradlifed,  they  could 
not  go  out  of  the  order  of  their  praftice ;  the  parties,  however 
nugh^  apply  to  the  ComrjL.  iq  aootjber  fhape,  if  they  could  fatis^ 
torily  prove  they  wen  aggrieved 

alfo 
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Th«        alfo  had  been  condemned  above  fourteen  months  ago  ; 
1    a  period  of  time  much  too  long  for  thcfe  merchants  now 


Ma^  x6ch,  to  exped  their  application  could  poiCbly  be  attended 
with  any  fuccefs.  Some  bounds  fliould  be  put^  be- 
yond which  a  Court  would  not  permit  fuch  application, 
even  had  it  not,  as  in  the  prefent  inftance,  pronounced 
upon  the  general  principle  that  it  was  not  its  pradice 
to  refcind  its  decrees. — Courts  of  law  had  fettled^  that 
after  the  expiration  of  two  terms  they  would  not 
confent  to  refcind  their  decrees. 
Application  refufed*. 

*  It  appears  from  the  Regiftry  of  thu  Court  that  thdr 
Lordfhipt,  in  the  cafe  of  the  Harmtmy  Paoli^  Die.  gthp  1807,  con- 
iented  to  refcind  a  former  decree^  and  finally  condemned  the  pro- 
perty ;  but  of  the  fpecial  grounds  upon  which  this  application 
made,  the  editor  has  been  unable  to  obtain  any  fatisfactory  k 
matioa. 


^?SiT^  MANCHESTER,  Reynolds,  Matter. 

Bradiofdit  "RT  a  Sentence  of  the  High  Court  of  Admiralty,  this 
a£f^  o».  American  fliip,  and  part  of  a  cargo  of  wine,  had 

tS!^!^^  ^^^^  condemned  as  lawful  prize  to  the  captor  for  a 
the  cargo,  ladoi  brcach  of  the  blockade  of  Cadiz  ;  of  the  remainder 
oTtbt  mifter  far  of  the  cargo,  part  conliiting  of  wme,  was  ordei^d  to 
under  ihtl^  bc  rcflorcd  to  the  American  claimant,  another  part^ 
5^j£^^  confifting  of  fait,  was  ordered  to  be  reflored  to  the 


fijm  tbe  oimer  owucr  of  the  fliip.  Frpm  this  decree  appeals  had  been 
Sated  tbe  veflei  profccuted  on  the  part  of  the  captor  with  refpeft  to 
•«  ccafiKBed  to  the  goods  reftorcd ;  and  on  the  part  of  the  claimants 
u^imfter'i)  ^^j^  rcfpeft  to  thc  fhip,  and  that  part  of  the  cargo 
Wine  hden  for   condemned . 

acooum  of  an- 

ethcr  ^faMr»caii  mtrcfaant  by  an  agent  reStfing  in  Cstfis,  who  apoetredto  aA  in  thia  inAanct  under 
dM  authority  of  a  general  onier  to  make  fuch  returaa  aa  he  Ihoid^  confidcr  eligible  for  goods  trvrf^ 
■Mtted  to  him  from  this  ^Mmcan  merchant  >  in  their  gnerU  couiu  of  trade»  icSorad 
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It  appeared  by  the  preparatory  examinations  and         Tht 
documents  found  on  board,  that  this  veffel,  with  a  ^^'^^°*'"'^' 
cargo  of  flour  and  ftaves^  failed  from  Philadelphia    May  17th. 
originally  for  the  port  oiLiJbm  j  but  that  on  arrivmg        '*"' 
oflF  the  coaft  of  Portugal  (he  was  warned,  on  the  23d 
December  1 807,  not  to  enter  any  of  the  Poriuguefe 
ports,  being  then  in  a  date  of  blockade,   and  there- 
fore failed  for  the  port  of  Cadiz,  where  (he  arrived 
on  the  28th  December.    By  the  letter  of  inftrudions, 
the  owner,  Mr.  James  of  Philadelpbiay*  direGted  the 
mafter  as  follows ;    ^^  proceed  with  all  poflible  dif- 
^^  patch  for  Lijbon^  placing  the  bufinefs  in  the  hands 
"  of  my  friends  Gould^  Brothers ,  and  Co.,  then  giv- 
ing them  directions  to  remit  the  nctt  proceeds  to 

Rathbone,  Hughes^  and  Duncan^  Liverpool,  as  the 
cargo  is  configned  to  thy  order,  per  invoice  and  bill 
of  lading  inclofed/'  The  letter  required  him  to 
expedite  the  difcharge  of  the  veffel,  and  proceed  to 
Liverpool,  advertifmg  for  freight. — If  goods  fhould 
not  offer,  he  was  enjoined  to  fill  the  lower  hold  with 
fait.  Should  the  port  of  Lijbon  be  blockaded,  he  was 
direfted  to  make  Cadizy  Ayamonte,  or  Algefiras  j 
the  letter  concluded  with  ftating,  "  I  have  no  doubt 

but  thy  commiflion  on  the  cargo  will  amount  to 
as  much  as  the  primage  would  be  to  Liverpool,  if 
not  I  fhall  make  it  up  to  thee/'  It  alfo  appeared^ 
the  mafter,  while  at  Cadiz,  had  learned  from  feveral 
American  captains,  that  the  port  was  blockaded  by 
the  Englijh ;  and,  notwithftanding  fuch  information, 
took  on  board  a  quantity  of  fait  according  to  his  in* 
ftru&ions,  and  the  remainder  of  a  returned  cargo  on 
freight,  partly  confifting  of  wine,  laden  by  R.  fV. 
Meade  of  Cadiz^  for  account  and  to  the  confignment 

of 
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The        of  Mr,  Ketland  o£  Philadelpbiat  zndothcni  and  partly 

JVIanchestbr* 

,  *  of  fruit  (hipped  by  Mr.  Cooke  an  American^  then  at  Cadh^ 

iirf«v  iTth,  for  his  own  account.  By  a  letter  of  advice  from  R .  W. 
Meade  to  Mr.  Ketland^  it  appeared  the  former  had 
been  for  fome  time  in  the  habit  of  difpoting  of  con- 
iignments  for  Mr.  Ketland^  for  which  he  had  made 
him  returns  either  in  cafli,  bills,  or  as  in  the  prefent 
inftance,  by  confignments  of  goods.  With  this  cargo, 
fo  circumftanced,  the  mafter  cleared  out  dired  for 
Philadelphia  on  the  15th  oi  February  1808,  and  on 
the  19th  the  veiTel  was  captured. 

Harrifon  and  Lujhington  for  the  Captors — argued, 
that  the  port  of  Cadiz  having  been  notified  by  I£s 
Majefty*s  Order  in  Council  of  the  8th  January  1 808, 
to  be  in  a  ftate  of  blockade,  the  knowledge  thereof 
being  aftually  brought  home  to  the  mafter,  both  the 
fhip  and  cargo  were  liable  to  confifcation.  With  refpeS 
to  that  part  of  the  cargo  fhipped  by  Mr.  Cooke^  there 
could  not  be  a  doubt  entertained  as  to  the  propriety 
,  of  the  fentence  of  condemnation  paiTed  upon  it  in 
the  Court  below,  as  Mr.  Cooke ,  being  in  Cadiz  himfelf , 
muft  have  known  the  aftual  ft  ate  of  things ;  and 
therefore  muft  have  contemplated  a  breach  of  the 
blockade.  The  confignment  to  Mr.  Ketland^  it  ap. 
peared,  had  been  made  to  him  without  any  particular 
order  to  that  efFeft,  and  confequently  fhdUld  be 
vifited  with  the  penal  confequences  of  the  fhipper's 
mifcondutl,  in  putting  thefe  wines  on  board  with 
knowledge  of  the  exifting  blockade.  That  part  of 
the  cargo  confifting  of  fait  having  been  laden  by  the 
mafter,  who  by  the  letter  of  inftru6tions,  appeared  to 
be  fumifhed  with  complete  authority  and  contrdut 

10*  over 
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over  the  vefTel  and  carKO,  it  was  arinied  muft  follow    .    The 

I^ANCBKSTBII* 

the  fate  of  the  veflel^  althou^  in  the  Court  below  a 

fiivourable  diftindion  had  beea  made  with  refped  to     ^Aiby  ^Tth, 
this  ihipment,  and  reflitution  decreed. 

The  Kin^s  Advocate  and  Dallas  for  the  Claimants"^ 
contended,  that  the  conduft  of  the  owner  of  the  veffel 
was  perfectly  free  from  any  imputation  of  intention 
to  break  the  blockade  ;   he  had  even  provided  againft 
the  probable  exigence  of  a  blockade,  with   refped 
to  both  Lijbon  and  Cadiz,  as  appeared  by  the  letter  of 
inftruftions.     The  condud  of  the  mafter,  however, 
might  pefhaps  be  impeached,  were  the  fad  of  the 
blockade  really  brought  home  to  him,  which  appeared 
extremely  doubtful,  as  the  veffel  failed  the  15th  Feb. 
and  the  order  for  the  blockade  did  not  iffue  until  the 
8th  of  January  preceding.     He  had  admitted  he  had 
heard  a  report  of  that  nature,  but  denied  ever  having 
received  any  official  communication  of  the  blockade. 
But  it  appeared  that  the  owner  had  not  left  the  con- 
troul  of  the  veffel  or  her  cargo  with  the  mafter ;  the 
letter  of  inftrudion  provided,  that  whatever  port  he 
fhould  enter,  the  bufinefs   of  (hip  and  cargo  fhould 
be  placed  in  the  hands  of  fome  of  the  own^s  mer- 
cantile friends.     At  l.iJbon  with  Gould^  Brothersy  and 
Co.  or  Dohrnan  and  Co.,  if  the  former  (hould  have 
retired  from  bufinefs    there,  in  confequence  of  the 
irruption  of  the  French  into  Portugal.     At  Cadiz  the 
concerns  of  the  veffel  were  to  be  placed  in  the  hands 
of  Mr.  Meade  and  Mr.  Robinette,  fupercargo  of  the 
American  veffel  there.     If,  finally,  he  were  compelled 
to  enter  Ayamonte  or  Algefiras^  he  had  diredions  to 
enquire  of  Mr.  Meade^  in  whofe  hands  the  bufinefs 
fhould  be  placed.    He  was  therefore,  not  the  perfon 

refponfible  •     . 
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Th*  refponfible  for  the  conduft  of  the  (hip.  Theflup,and 
*  his  part  of  the  cargo,  therefore,  could  not  be  con- 
jifiy  a7th,  iidered  liable  to  condemnation  upon  the  grounds  al- 
ledged.  The  fame  uncertainty  with  refpe<5l  to  the 
eziftence  of  a  blockade,  might  appear  to  the  Court 
a  fufficient  apology  for  Mr.  Cpoke  in  (hipping  the 
\rines  laden  on  his  own  account,  and  which  had  beea 
condemned  m  the  High  Court  of  Admiralty.  The 
goods  configned  to  Mr.  Ketland  s^peared  to  have 
been  merely  returns  for  former .  confignments  made 
by  Mr.  Ketland,  for  his  own  account,  to  Mir.  Meade^ 
who  appeared  clothed  with  the  chara&er  of  a  very 
confidential  agent  for  his  employer,  the  time  or  mode 
of  remittance  being  in  a  good  degree  left  to  his  difcre- 
tioii  and  pleafure ;  there  therefore  exifted  no  neceifity 
for  a  particular  order  refpeSing  thefe .  goods,  the 
documents  refpeding  which  were  chara^erized  with 
peculiar  faimefs  and  integrity. 

Judgment. 

Sir  W.Grant, — Upon  the  evidence  before  us  this 
muit  be  pronounced  a  clear  cafe  of  breach  of  blockade 
inwards,  under  the  ordei^  which  iflued  refpeding  the 
importation  of  provifion  to  this  port.  Tiie  veiTel  ap- 
pears alfo  to  have  broken  a  blockade  formally  notified 
by  egrefs.  On  the  order  of  the  nth  November  1 807, 
the  property  would  have  been  liable  to  condemnation. 
By  the  letter  of  inftrudions  the  mafter's  authority  over 
the  condud  of  this  veflel,  and  any  cargo  he  might 
take  in  for  account  of  the  owner,  is  clearly  recog- 
nized and  eflablifhed.  He  might,  therefore,  have 
prevented  the  ihipment  of  the  cargo  of  fait,  which  he 
appears  to  have  put  on  board  with  diflindl  knowledge 

of 
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of  ihc  exiftenccof  the  blockade.  The  fait  rauft,thcrefore^         The 

.    ,  ^         ^  1  n   •  J       1_  MANCHESTER! 

be  condemned.  With  rcfpect  to  the  thipment  made  by . 

Mr.  Meade^  the  letters  on  board  and  bills  of  lading  (hew     May%ixh^ 

that  he  had  been  long  in  the  habit  of  making  returns 

to,  and  receiving  confignments  from  Mr.  Keilandy  and 

had  a  fort  of  general  order  to  a£t  for  him  with  re- 

fpeft  to  this  and  other  property,  as  he  fliould  confider 

mod  advantageous  in  the  ftate  of  the  markets.     There 

is  no  neceflity  to  produce  a  particular  order  for  the 

fhipment  of  thefc  goods,  which  muft,  therefore,  be 

reftored.     The  judgment  muft  ftand  exaQly   as  it 

was  in  the  Court  below  in  all  cafes,  except  in  that 

part  of  it  which  refers  to  the  fhipment  of  fait,  which 

is  clearly  fubjeft  to  condemnation. 


Sentence. 

Affirmed  the  decree  of  the  Court  below,  fo  far  as 
related  to  the  condemnation  of  the  (hip,  and  the 
reftitution  of  the  wine  (hipped  for  account  of  Mr* 
Ketland;  reverfed  that  part  of  the  fentence  which 
reftored  the  fait  (hipped  for  the  account  of  the  owner 
of  the  veflfel,  and  condemned  the  fame  as  lawful 
prize  to  the  captor. 

That  part  of  the  fentence  of  the  Court  below  re- 
fpefting  the  wines  (hipped  by  Mr.  Cooke,  was  alfo 
affirmed,  and  the  property  condemned. 


Vox..  IT/ 
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Jul},  6tb,  itti.  VROW  CORNELIA,  Dyklstra,  Mafter. 

-men  a  licence    y»    CASE  of  a  Dutch  fliip  chartered  to  import  from 

had  D««n granted    ^^  *  ^  * 

for  the  tmporta-  Bourdcaux  to  //w//,  undcf   Hccncc,   a  cargo  of 

tion  of  a  carjo  of  r  \  n  • 

brandy  from  the  brandy  for  account  of  feveral  Britijl^  merchants,  prin- 
to  HuUy  upon  a  cipally  rcfiding  in  Torkjhire.  In  the  profecution  of 
Simhtfimc  had  ^^^  voyagc  to  Plymoulhy  for  the  purpofe  of  obtaining 
«ww:w^t*rf*  convoy  up  the  channel,  (he  was  captured,  and  pro- 
feveni  Britijk     cccdcd  a^ainft  in  the  Hit;h  Court  of  Admiralty,    for 

merchants,  and  "*•  ,  ^ 

wag  theft  lying  at  non-compHancc  with  the  terms  of  the  licence.  The 
parties  agenu  in  Judgc  decreed  the  reftoration  of  the  (hip,  with  freight 
^ffi^t  if  n«  '^  2i^d  expences  to  be  a  charge  on  the  cargo  ;  and  on 
'™rt1hi!r^°T  further  proof  decreed  the  cargo  alfo  to  be  reftored  on 
froni  charetue,  payment  of  the  captor's  expences.  An  appeal  was  pro- 
faid  brandy  to  be  fecutcd  by  the  captor,  and  an  adhefion  thereto  on  the 

carried  over  land  ^     -  .  r    i  •  r      r^  •» 

to  Bonrdeattx,     part  oi  ihc  proprictors  ot  the  cargo,  m  relpect  to  the 

where  it  w&a  9 

ihipped  on  bont  captof  s  cxpences. 

a  Dutch  Ihip, 
and  a  copy  of  the 

for  her^protec  Leacb  for  thc  Claimants. — It  appears  the  prefcnt 
tion.  the  original  {hipment  had  been  one   of  feveral  of  a  fimilar  na- 

rot  being  arriv-  *  ^  ^    ^  .*****«-•     a^o. 

ed.ftatingthe  turc,  in  general  originating  with  the  houfe  of 
as  at  charoite.  Covlafs  and  Co.  of  llull^  confidcrable  importers  of 
<rfd»e'^ii^a  brandy.  Meffrs.  Corlafs  and  Co.,  previous  to  import- 
s'«*othcT"  "^g  ^  ^^^g^»  ufually  applied  to  other  merchants  to 
veffei  from  cAa.  afccrtaiu  what  proportion  each  houfe  would  take  of 

renUy  beanng  ^  *       * 

the  original  thc  intended  cargo  ;  but  bemg  by  far  the  moft  exten- 
rired  mt -Wntf .—  fivc  dealers  in  the  connexion,  their  order  generally 
i^^^T^  doubled  the  quantity  of  thofe  of  the  other  houfes  to- 
^^t^^  gether.  Meffrs.  Corlaft  and  Co.  tranfmitted  a  copy 
^^e  tol^    of  the  orders  fo  received  to  thc  houfe  of  Ran/on^  De- 
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lamaln,  and  Co.  of  Cognac,  with  orders  to  fill  up  for        The 
their  own  account  as  many  hogflieads  as  would  com-     Cornelia. 
plcte  a  cargo.     For  the  amount  of  which  Ranfon  and  - 

Co.  had  authority  to  draw  on  Sturemburg  and  Co.,        igix.  * 
bankers,  and  correfpondents  of  Corlafs  and  Co.,  at 
Rotterdam.      The  purchafe  was   completed.       The 
Bremen  (hip  Goede  Verwagting  was  engaged  to  proceed 
with  a  licence,  obtained  by  Mr.  John  liodgfon  of  Lfl»- 
don^  to  Charenie^  to  take  on  board  the  faid  brandy, 
III  confequence  of    the   various   decrees  of  France, 
affefting  neutral  commerce,  this  veffel  was  confidered 
ineligible,  and  the  American  (hip  Sally^   chartered  ; 
which  on  arriving  oflf  the  French  coafl:  was  warned  off 
by  a  Britijh  cruifer,  in  confequence  of  not  having  the 
licence   on   board,   which    had   been  forwarded   to 
Charente  by  Mr.  Hodgfon,   By  thcfe  delays  the  licence 
expired,  and  another  was  obtained  for  the  importation 
of  thefe  brandies,  to  continue  in  force  for  fix  months 
from  the  2d  Jaiiuary   1809.     Confiderable  difficulty 
arofe  in  procuring  a  veffel  at  Charente  for  this  pur- 
pofe,  arlfing  from  decrees  and  embargoes  of  the  French 
Government ;    and  alfo  on   account  of  the   neutral 
vcffcls  in  that  port  having  been  put  under  fequeftration. 
Neither  could  any  neutralveffel  be  induced  to  proceed 
from  any  of  the  neighbouring iv-f;;^^  ports  to  Charente 
for  this  purpofe,  through  apprehenfipn  of  capture  by 
Britijh  cruifers,  or  of  being  put  under  fequeftration 
on  their  arrival.     Thefe  circumftances  induced  Ran^ 
fon  and  Co.  to  forward  over  land,  at  a  very  heavy  ex- 
pence,  300  pimcheons  (part  of  589  which  had  been 
purchafed   to  complete  a  cargo)  from  the  port  of 
Charente  to  Bourdeaux^  where  the  fame  was  (hipped 
on  board  the  Vrow  Cornelia.     The  original  licence  not 
having  then  arrived^)  Ranfon  and  Co.  indorfed  an  au« 

F  2  thentic 
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Tha         fhentic   copy  thereof,  received  from  Mr.  Hodgfon  for 
Cornelia,    the  proteftion  of  this  vcffel  froTT)  Bourdcaux  to  Hully 


- — "  and  afterwards  chartered  the  Dutch  fhip  Johannes  Van 

July  6th,  -  .    .  ^  '' 

1811.  Letten  to  csary  the  remaining  289  hogflieads,  which 
fubfequently  failed  with  the  original  licence  on  board, 
which  was  endorfed  by  them  for  her  proteftion,  and  the 
following  certificate  written  thereon;  ^^ThtVrow  Cornc^ 
•*  Ua  oiAppengadam^y.  T.  Dyk^ra,  mafter,put  to  fea  on 
^*  the  3d  inftant,with  a  copy  of  this  licence,  the  origi. 
^  nal  not  then  being  come  to  hand,  loaded  for  Hul/y 
•*  with  300  puncheons  of  brandy,  four  hogflieads  of 
"  red  wine,  160  bales  of  cork -wood,  and  42  cafes 
^  of  prunes  ;  thefe  two  veffels  have  been  fent,  as  no 
^  one  veflel  could  be  procured  fufEciently  large  to 
**  carry  the  whole  of  the  brandies  purchafed  for  the 
**  Torkjhire  houfes,  and  for  iheproteftion  of  which  this 
**  licence  has  been  granted,  figncd  Ranfon^  Delamain^ 
^  and  Co.  Charentej  18th  June  \%o^r  This  ftatc- 
ment  upon  oath,  by  Mr.  Corlafs^  is  corroborated  by 
that  of  Mr.  Delamain  and  his  confidential  clerks,  all 
averring  the  property  to  be  in  the  before-mentioneJ 
Briiijh  fubjefts,  refiding  in  the  north  of  England^ 
Other  afSdavits  have  been  fumiflied  to  prove  that  the 
feveral  deponents  had  ordered  their  refpedive  propor- 
tions of  brandy,  making  in  the  whole  274  puncheons, 
on  their  feveral  accounts  j  and  proving  that  Ran/on 
and  Co.  drew  upon  each  houfe  for  their  refpeftirc 
ihares,  which  drafts  were  duly  honoured  when  due. 
The  proofs  of  property  being  fo  fatisfeftory,  the  claim-i^ 
ants  hope  it  will  appear  fit  to  the  Court  to  affirm  the 
fentence  of  the  Court  below  generally,  with  cofts  ;  to 
pronounce  for  the  adhefion,  and  reverfe  fo  much  of  the 
fentence  appealed  from  as  decreed  the  captor*$  ex* 
pences  to  be  paid» 

RSASOK 
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Reason  for  rcftitution,  -  ,7^* 

t  rL    J  Vrow 

Becaufe  the  faid  fliip  and  goods  were  protected     Cornblia. 
by  the  licence  obtained  ;  the  parties  being  prevented 
from  conforming  more  ftridUy  to  the  terms  of  the         i«ii.  * 
licence,    by    circumftances  which   they    could  not 
•controul. 

Court. 
Sir  John  NicML^-^At  the   time  of  granting  this 
licence  would  not  this  cargo  have  been  within  the 
proteftion  of  the  order  of  a6th  Nov.  1 807.     Does  k 
appear  that  order  was  then  revoked  ? 

Arnold. — It  does  not  appear  it  was  revoked. 

» 

Swaby — contended  the  rule  of  the  Court  had  been 
to  conftrue  licences  largely  and  beneficially,  for  the 
intereft  of  the  parties  afting  under  them,  efpecially 
when  no  deceit  had  been  pradifed ;  and  that  the 
prefent  claimants  were  therefore  peculiarly  entitled  to 
the  mod  beneficial  and  indulgent  conflrudion  under 
the  particular  circumftances  of  this  cafe. 

The  King^s  Advocate  for  the  Captorj  and  Appellants. 
—The  prefent  cafe  was  formerly  argued  merely  as  a 
cafe  of  a  veiTel  failing  with  a  copy  of  a  licence  on  board, 
•defignating  the  port  of  (hipment  diflPerently  from  the 
port  whence  (he  aftually  failed.  This  is  not  no^  the 
only  point  which  it  will  be  neceflary  for  the  Court 
to  determine.  The  evidence  in  the  caufe  fumifhes 
other  grounds  of  impeachment.  It  muft  be  always  a 
material  confideration  with  Government,  in  granting 
licences,  that  the  place  pointed  out  in  the  licence  for 
(hipment  fliould  be  ftriftly  adhered  to.  There  may 
be  obvious  reafons  for  permitting  a  ihipment  at  one 

F  3.  port 
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The        port  at  ever  fo  fmall  a  diflance  from  another  prohibited 
Cornelia,     port  of  the  cneiTiy.   Cafcs  have  occurred,  where  vcflels 


"""■"""""""■  having  licences  to  proceed  to  ports  this  fide  of  il/or- 

i8ii.  '      laix,  have  been  puniflied  for  tranfgrefling  the  pemiif- 

fion,  and  going  beyond  that  port.     Such  was  the  cafe 

♦  Lordi.  of  ^he  Ihip  •  Hcrculesy   limited  to  ports  on  this   fide 

Morlaix  or  Chcrburg^  which  was  condemned  for  going 
beyond  thefe  ports.  If  the  parties  cannot  do  the 
fpecific  thing  which  is  prefcribed  by  the  terms  of  that 
inflrument,  which  can  alone  render  fuch  a  communi-* 
cation  with  the  enemy's  country  legal,  they  are  not  at 
liberty  to  do  the  very  next  thing  to  it,  but  (hould 
apply  to  Government  to  enlarge  the  permiflion.  The 
operations  of  our  marine  at  the  mouth  of  the  river  of 
Charente  at  that  time  might  be  ii]|^nded  to  do  away 
all  fuch  grants  of  licences  to  that  port ;  and,  indeed, 
it  is  natural  to  fuppofe,it  would  be  under  thefe  circum. 
fiances  an  objeft  with  His  Majefty's  Government  to 
prevent  any  veflels  or  merchandizes  from  coming  out 
of  this  port. 

Another  material  part  of  this  cafe  is  the  necefEty 
there  exifts  that  the  claimants  (hould  afford  the  moft 
■^•isfaftory  proof  of  the  identity  of  thefe  goods,  aiferted 

'  -ve  been  purchafed  for  their  account  fo  long  prior 
tv-  incir  being  (hipped  on  board  this  veffel.  The  in- 
voices;  now  offered  as  proof  are  not  fufficiently  explicit 
as  to  the  property,  nor  is  it  eftabli(hed  by  the  papers  in 
the  ciiufe,  whether  thefe  brandies  were  aSually  con. 
vc)  ed  from  Charcnie^  or  procured  from  the  neigh- 
bouiing  vineyards,  for  the  permiffion  of  the  licence 
goes  no  fardier  than  to  authorize  the  importation  of 
certain  brandies  there  purchafed  for  thefe  Yorkjlnre 
houfes,  and  lying  at  Charente.  The  tranfadion  coni- 
mecced  in  1808,  and  concludes  ia  1 810  by  the  (hip- 

mcnt 
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ment.     Where  thefe  goods  have  lain  ever  fince,  or         The 
at  whofe  charge,    is    not  explained.     If  they  were     c«rnelia. 
aftually  purchafed  by  or  on  account  of  Britijh  mer-  ■ 

chants,  the  French  merchant  fliould  be  fliewn  to  have        ^i%il,  * 
received  his  money  with  charges  and  intereft  to  the 
adtual  day  of  payment  or  (hipment.     The  proofs  of  ^ 
property  therefore  are  infufficient. 

This  fhipment  cannot  be  confidered  within  the  terms 
and  certainly  not  within  the  policy  which  muft  govern 
licences  in  general.  By  a  queftion  from  one  of  yqur 
Lordfliips  it  feemed  to  be  enquired  whether  the  "whole 
objeft  of  this  licence  was  not  to  obtain  a  permiffion  to . 
ufe  an  enemy's  {hip,  as  veffels  of  a  neutral  ftate  would 
by  His  Majefty's  inftruQions  of  November  a6th  i  P07 
be  protcdled  in  fuch  an  importation  into  ports  of 
Great  Britain.  However  general  the  permiffion  of 
the  licence  as  to  the  fort  of  bottom  in  which  thefe 
goods  might  be  imported,  fuch  veflcl  was  neverthelefs 
bound  to  conform  to  the  terms  of  the  licence  as  well 
as  the  importer  himfelf,  and  the  mafter  (hould  care- 
fully examine,  at  his  peril,  whether  the  intended  (hip- 
ment was  within  the  protedion  of  the  licence  pro- 
cured before  he  entered  into  any  charter-party  or 
agreement.  Here  a  mere  copy  was  put  on  board^ 
which,  it  is  contended^  was  fufficient  to  protefl:  this 
veflel.  Such  never  was  the  intention  of  Government, 
for  it  would  open  a  wide  field  for  fraud,  and  as  in  the 
prefent  cafe  the  copy  might  ferve  to  deceive  one  of  our 
cruifers,  while  the  original  defeated  the  vigilance  of 
another.  But  their  argument  muft  neceffarily  go  far- 
ther, and  infer  that  neither  the  copy  or  original  licence 
need  be  on  board  ;  and  ftill  upon  its  being  objected 
that  a  departure  had  taken  place  from  the  terms  of  the 
licence  granted,  it  might  be  argued  upon  thefe  prin- 

F  4  ciplcs. 
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Thi         triples,  that  the  mafter  was  perfeSly  innocent,  having 
CoRNEriA.    afted  on  the  faith  and  conviftion  that  fuch  a  licence  as 


■  would  proteft  his  fliip  and  the  cargo  on  board  had  been 

iSii. '      procured  from  the  executive,  and  was  then  in  exiftence, 

as  he  had  been  informed  by  the  importer,  A  copy  never 

could  be  intended  to  authorife  a  fecond  or  double  fhip- 

ment,  nor  can  it  be  fuppofed  to  have  any  efficacy 

except  as  a  reprefentative  of  the  original.  If,  there- 
fore, no  fuch  extenfive  permiffion  had  been  intended 
by, the  original,  the  mere  copy  could  not  create  it 
And  Ih  this  cafe  it  appears  there  has  been  an  applica- 
tion of  a  licence  to  a  fhipment  not  wiihin  its  contem. 
plation,  either  as  to  the  quantity  of  goods  imported 
or  the  port  of  fhipment.  At  firft  it  was  not  avowed, 
the  original  had  been  applied  to  another  purpofe,  that 
of  protefting  a  fcparate  fhipment,  and  the  queflion 
was  confidered  as  ofte  merely  of  variance  as  to  the 
port  of  (hipment  prefcribed  by  the  terms  of  the  licence. 
The  further  proof  difclofed  the  important  hS.  of  an- 
other fhipment  being  made  under  protedion  of  the 
original  itfelf ;  the  parties  have  therefore  little  to  boaft 
^  to  the  candour  and  good  faith  of  the  tranfatkion. 
This  now  becomes  a  ftriking  feature  of  the  cafe,  and 
will  have  its  proportionate  influence  on  the  decifion 
of  the  Court.  In  Courts  of  common  law  as  well  as 
courts  of  prize,  licences  have  been  ever  confidered  in- 
firnmtnisjlridi^mi  Juris,  and  in  thofe  of  common  law 
privileges  have  been  denied  a  claimant  in  the  interpret 
tation  of  expired  licences,  which  have  been  granted 
(f)4Adm.Rep.8.  them  here.     The  cafe  of  the  CofmopoUte  (o)  where  the 

queflion  as  to  the  propriety  of  aa  extenfion  of  time 
was  brought  before  the  Court  below,  the  learned 
Judge,  in  laying  down  principles  for  this  interpretation, 
ftates,  that  "  two  circumflances  are  required  to  give 
*^  the  due  effect  to  a  licence :  firft^  that  the  intention 

^*  of 
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**  of  the  grantors  (hall  be  purfued ;  and  fecondly,        Tiw 
"  that  there  (hall  be  an  entire  bona  fides  on  the  part     Corkej.ia, 

^^  of  the  ufer.*'     After  what   has  fallen  from  that  * "^ 

learned  Judge  in  deciding  on  that  cafe.  Courts  of  ijn. 
Prize  fliould  hear  no  more  of  a  general  equity  founded 
on  the  particular  inconveniences  and  diftreflfes  to 
which  merchants  are  fubjcSed  in  the  prefent  order 
of  things.  The  claimants  cafe  in  fad  amounts 
to  a  requeft  that  the  Court  will  determine  and  interpret 
licences,  not  by  what  aftually  emanates  from  the 
Royal  will  in  one  of  the  higheft  exercifes  of  the  pre^ 
rogative,  but  by  fomething  refulting  from  its  opinion 
upon  the  difficulties  of  the  mercantile  world ;  or,  in 
other  words,  that  you  are  to  raife  up  for  their  accom* 
modation,  a  licence  out  of  drcumftances,  a  requeft 
which  has  been  here  and  elfewhere  uniformly  refufed. 
It  remains  then  to  be  determined,  what  bounds  are  to 
be  afligned  to  the  extenfiou  of  this  conftruftive  pro- 
teftion  here  contended  for.  Admit  their  plea  in  one 
cafe,  and  it  will  be  impofSble  to  prefcribe  limits  to 
the  indulgence  in  future.  The  terms  of  the  licence 
fhould  be  conclufive  of  the  queftion.  And  the  licence 
is  for  a  (hip  as  well  as  a  cargo.  \i  a  licence  of  this 
kind  were  found  inadequate  to  the  purpofes  of  the 
party,  a  cafe  (liould  have  been  fubmitted  to  the  board 
of  trade,  who  might  have  extended  the  indulgence, 
although,  as  it  has  been  an  object  with  France  to 
increafe  the  importation  of  brandy,  it  might  have  been 
alfo  one  with  our  Government  to  reftrict  it  as  much  as 
poflible.  In  the  cafe  of  the  Twee  Gcbroeders^  Jans{p)^  (p)  x  Edw.  Rap; 
the  proteftiori  of  a  licence  to  import  a  cargo  of  fait  *"^' 
from  Bourdeaux  was  confidered  to  be  forfeited,  where 
it  appeared  the  port  of  (hipment  had  been  changed  to 
St.  Martin^ s^  although  it  was  faid  that  fpeciiic  licences 

hai 
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The         had  been  obtained  at.  the  time  for  fliipments  from  the 
Cornelia,     poit  ot  St  Martin" s^  and  that  therefore  the  deviation 


was  not  contrary  to  the  policy  of  Government  at  the 
i8u. '  ^*nie.  And  certainly  it  is  beyond  the  povtrers  ufually 
exercifed  by  thefe  Courts,  to  confider  the  quantity 
immaterial,  and  then  let  in  two  or  three  (hips  with 
their  cargoes,  when  evidently  the  licence  itfelf  and 
the  reprefentation  of  the  parties  upon  which  it  was 
obtained  point  out  a  finglc  Ihipment ;  thus  altering 
the  proportion  of  a  profcribed  commodity  to  an  inde« 
"^  finite  extent.— 

By  the  Court. 
.  Sir  William  Grant. — Suppofing  that,  as  you  have 
argued,  two  veflels  cannot  import  each  a  cargo,  ac^ 
cording  to  the  tenor  of  this  licence ;  can  it  not  be 
contended  that  the  other  veffel  is  that  left  deftitute  of 
prote6tion,  and  the  prefent  veffel  having  failed  fir  ft, 
although  only  with  a  copy  of  the  licence  on  board, 
is  protected  thereby,  and  thus  the  licence  exhaufted  ? 

The  faft  muft  be  taken  from  what  is  difclofed  in 


evidence ;  it  is  difclofed  to  be  the  intent  of  the  parties, 
that  Xv^'o  veffcls  fhould  be  employed.  This  is  altoge- 
ther  a  departure  from  the  original  licence  and  their 
former  reprefentation  to  the  Council  Board.  It  might 
as  well  be  contended,  that  if  thefe  parties  had  any 
other  veffel  about  the  fame  time  coming  with  a  fimilar 
cargo  for  importation,  this  licence  if  put  on  board  her 
would  effeclually  protcft  fuch  fhipment. 

Court. 
Sir  fniliam  Grant. — Had  you  captured  the  fecond 
veffel  oh  her  paffage  you  would  have  argued  very 

ftrongly 
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ftrongly  that  thefe  merchants  had,  by  this  prior  fliip-         Th* 

Vro  \f 

nient,  declared  their  eledion  ;   and  that  tlie  firft  was    Cornelia. 


protefted,  the  fecond  not ;  efpccially  as  there  appears  """" 

to  have  been  an  indorlement  on  the  copy,  doclanng        liJu. 
the  intention  of  the  fliippers  to  aft  in  that   inftance 
under  the  proieftion  of  the  original,  which  had  not 
then  come  to  hand. 

It  is  alfo  very  probable  xhzxFrench  interefls  may 


be  in  this  cargo,  and  although  Britijh  interefls  fliould 
fuffer,  the  public  fervice  (hould  be  preferred  to  the  pri- 
vate interefl  of  parties,  at  lealt  guilty  of  mod  culpable 
negligence ;  at  lead  more  fatisfaftory  proof  (hould  be 
required,  which  is  another  part  of  the  captor's  cafe. 
It  is  faid  thefe  brandies  have  been  paid  for  by  Dufcb 
bills,  yet  the  Court  is  provided  with  none  of  the  par- 
ticulars  of  thefe  aflerted  tranfaftions,  between  thefe 
Dutch  and  Englijh  houfes,  or  with  any  corroborative 
documents. 

Court. 
Sir  John  NicholL  —  Such  curiofity  is,  I  believe, 
feldom  gratified.  The  minutia  of  tranfadions  of  this 
nature  would  be  too  delicate  a  fubjeft  to  expofe,  and 
might  involve  many  in  difficulty  or  danger.  In  the 
Court  below  no  correfpondencies  of  this  neceflarily 
fccret  nature  are  ever  required. 


The  Court,  however,  will  require  thefe  parties 
to  (hew  that  the  whole  now  aftually  imported  under 
colour  of  this  licence,  was  that  quantity  intended  to  be 
covered  when  the  application  was  firft  made  for  a 
licence.  Further  proof  will  alfo  be  required  on 
other  parts  of  the  tranfaftion.  The  vaguenefs  of  Mr. 
Cor/a/i^s  order  rendered  it  uncertain  to  what  extent 

infurancei 
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vlotr        infurances  fliould  be  efFeded  by  his  agent  Mr.  Hodg/on» 

Cornelia.     Nor  could  It  be  moFc  fatisfedorily  determined  what 

,  ^  ^^j^       proportion  of  brandy  yras  carried  for  each  houfe  in  this 

j8ii.        Ihip,  or  the  one  fince  arrived.     The  whole  does  not 

appear  like  a  mercantile  arrangement^  and  is  peculiarly 

liable  to  fufpicion. 

fjth  June,  Dallas  fame  fide* — The  fir  ft  confideration  for  the 

Court  in  this  cafe  is,  whether  there  ^x^as  a  complete 
adoption  of  this  cargo  by  th^  parties  applying  for  the 
licence,  and  in  determining  this  it  will  be  qj^ite  im- 
material whether  Meifrs.  Corlafs  and  Co.,  and  the 
other  houfes,  have  fince  paid  for  the  whole  or  not, 
if  they  did  not  make  this  purchafe  prior  to  obtaining 
the  licence ;  in  which  cafe  there  could  be  no  fuch 
adoption  asi  would  protedl  this  cargo  as  the  property 
fpecified  in  the  licence.  And  here  it  is  obfervable 
the  different  claimants,  although  they  profefs  thefe 
goods  have  been  paid  for  by  bills  on  a  houfe  in 
Holland^  give  no  fpecific  dates  to  thefe  bills,  which 
renders  it  impoffible  the  Court  can  have  at  prefent 
any  fatisfaftion  on  this  part  of  the  cafe.  Nor  are  the 
proofs  brought  in  lefs  objeSionable  as  to  their  au- 
thenticity. The  atteftation  of  Mr.  Delamain  is  liable 
to  ftrong  fufpicion.  No  account  is  given  how  it 
originally  came  into  this  country.  It  is  well  known 
to  the  Court  there  are  in  this  country  perfons  whofe 
profefTion  and  daily  occupation  is  the  fabricatioa  of 
French  papers  with  the  feals  of  official  departments  to 
affift  in  the  introduftion  of  Britijh  merchandizes  into 
France^  and  the  countries  under  its  influence.  This 
atteftation,  made  by  a  Frenchman  in  France  before  a 
French  magiftrate  is,  neverthelefs,  made  in  the  Englijb 
language,  and  certified  by  the  magiftrate  in  Englijb. 
The  fame  doubts  may  fairly  be  entertained  of  Mr.  De^ 

iamain^s 
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lamainh  confidential  clerk's  affidavit,  which  is  alfo  In       J^* 
the  Englijh  language.     The  French  excifelaw  has  alfo     Cornelia. 
prefcribed,  with    much  precifion,   the   make  of  the      'j^i^j'^^ 
paper  and  the  ftamp  to  be  impreffed  upon  fuch  do-        iSn. 
cuments.    A  flrange  departure  has  taken  place,  in  the 
prefent  inftance,  from  the  eftablifhed  cuftom.     This 
paper  is  not  of  the  French  make,  which  bears  ufually, 
in  the  water- mark,  the  impreffion  of  an  eagle,  and 
the  motto  U Empire  Frangais^  but  is  of  Dutch  make, 
and  has  a  Dutch  word  in  the  water-mark.     Thefe  cir- 
cumftances,  combined  wiih   others   already  pointed 
out,  will  induce  the  Court  to  confider  the  tranfadion 
fraudulent;  firft,  in  the  fabrication  of  thefe  documents^ 
and,  fecondly,  in  applying  the  copy  of  a  licence  for  a 
fpecific  cargo  fo  as  to  cover  a  larger  quantity  than  was 
originally  intended  to  be  imported  under  it. 

The  licence  itfelf  was  clearly  but  for  one  fhip.  Two 
velTels,  therefore,  can,  by  no  latitude  of  interpreta- 
tion, be  protefted  by  a  licence  granted  but  for  one. 
In  the  cafe  of  the  Hendrick  {q)  it  was  held  the  parties  (7)  voi.Ljaa. 
werp  entitled  to  a^  favourable  conftrudion  of  the  li- 
cence on  the  ground  of  fpecial  confidence,  the  per- 
miffion  being' for  tliree  fliips  bearing  any  fag  from 
Bourdeaux^  or  any  other  French  port.  Here  the  per- 
miffion  is  reftriSed  to  one  port.  The  cafes,  therefore, 
are  perfeftly  diflimilar.  Nor  is  there  an  inftance  on 
record  where  a  party  has  been  permitted  to  extend 
the  proteftiou  of  a  particular  licence  beyond  the  ex- 
prcfs  terms  of  it. 

The  grant  alfo  mufl:  be  confidered,  as  to  the  party 
himfelf,  for  his  own  benefit,  and  exprefsly  for  the  pur- 
pofe  of  doing  that  which  he  has  in  the  firft  inflance 
undertaken  to  do.  The  law  upon  this  fubjed  was 
particularly  ftrid,  but  owing  to  the  inconveniences  felt 
by  the  commercial  world  a  greyer  latitude  has  been 
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T!e        given  to  the  interpretation  put  upon  thefe  inflrument^# 
Cornelia.     All  the  cafcs  on  thls  fubjcft  fecm  to   eftablifti,  that 

■         the  perfons  to  whom  the  grant  it  made,  the  quantity 

"i8ii. '  2Uid  quality  of  the  articles,  the  time,  and  above  all  the 
place,  are  material  parts  of  a  licence.  The  laft,  for 
this  exprefs  reafon,  that  the  executive  government 
may  have  weighty  reafons  to  prevent  the  exportation 
from  one  particular  port,  while  they  permitted  it  from 
every  other  in  its  neighbourhood.  The  judgment  of 
the  High  Court  of  Admiralty,  which  in  effcft  pro- 
nounces the  importation  from  Bourdeaux  to  be  a  com- 
pliance with  the  permifTion  and  terms  of  the  licence, 
Ihould  be  reverfed.  There  exifted  no  ftringent  nc- 
ceflity  to  go  immediately  to  take  in  their  cargo  at 
Bourdeaux.  Their  agent  might  have  acquainted  the 
parties,  and  waited  until  an  alteration  had  been  made 
by  Government  in  the  port  of  (hipment.     The  cafes  of 

(^)i3Eaft.a96.  5/j/^w^r  V.  Gordofi  and  Murphy  (q)^  and  Gordon  v. 

W  '3  Eaft.303.  Vaughan  (r),  are  decifive  authorities  upon  this  part  of 

the  cafe  ;  the  latter  of  which  the  Court  of  King's  Bench 
determined  againfl:  the  afrured,upon  the  ground  of  their 
non-compliance  with  the  terms  of  the  licence,  by  which 
alone  the  adventure,  it  was  faid,  could  be  legalized. 

It  is  not  within  the  fphere  of  a  judge's  duty  to  fub- 
ftitute  himfelf  for  the  executive  government ;  he  (hould 
pronounce  according  to  the  faSs  in  evidence,  and  the 
terms  of  the  inftrument  under  which  the  party  claims 
exemption  from  the  ordinary  operations  of  law.  This 
•  rcafoning  is  exemplified  by  the  condud  of  the  French 
Government,*  which  in  this  inflance  appears  to  have 
diftinguiftied  between  their  ports,  and  would  not  per- 
mit a  veffel  to  clear  out  from  Charenie^  although  from 
Bourdeitux  it  was  not  prohibited.  The  doftrine  is  alfo 
fanftionedby  many  decifions  in  this  Court,  and  that  from 
whence  this  appeal  hs^s  been  profecuted :  in  thcTW^G^ 
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broeders  (j),  theCo/mofolite(t),znd  xhtJongeKlaJftnaiu) ,        ^The 
in  which  laft  cafe  the  leai*ned  judge,  in  pronouncing  fen-     co 
tence  of  condemnation,  declared  "  the  province  of  the 

Court  could  go  no  fartherthan  to  pronounce  whether      ''Tsii! 

this  tranfaftion  czme  fairly  and  adequately  within  the  (,)  Edward'» 
"  terms  of  the  licence,  under  which  alone  it  could  be  JJ^'^^SiEV. 
*^  fupported/*     The  Hercules  (x)  y^iC^k  of  2i  Prujian  °-    ^^  ^^ 

fliip  with  a  licence  to  the  port  of  Morlaix,  taken  eo-  a97- 

.        .  ;  .  .  .  .  W  Lord*  ^805. 

ing  into   Cherburg,  notwithftanding  the    vicinity  of 

thefe  ports,  the  Court  held  that  they  could  not  ex- 
tend the  terms  of  the  licence ;  and  the  Europa  (y),  ^\^^"J^*^ 
where  it  alfo  held  that  under  fuch  circumftances  appli- 
cation ought  to  be  made  to  the  Council  Office  to  ob- 
tain its  fan^lion. 

That  the  licence  has  been  violated  in  matter  of 
fubftance  appears,  firft,  from  the  copy  being  endorfed 
as  the  mere  fubftitute  or  reprefentation  of  the  origi- 
nal, while  the  original  is  applied  to  another  Ihipment ; 
fecondly,  from  her  papers,  two  fets  of  which  fhe  had 
on  board,  one  fimulated  as  ufual,  but  both  the  bills 
of  lading  holding  out    the  port  of  Charejite  as  that 
of  fhipment,  from  v/hich  flie  did  not  fail,  with  a  view 
to  deceive  our  cruifers,  left  they  Ihould  perceive  the 
variance  between  the  port  of  (hipment  and  that  pre- 
fcribed  by  the  licence ;  while  the  fimulated  papers, 
defcribing    the    veficrs    deftmation    as  for  Bergen^ 
ftate    the  port    of   {hipment    fairly ;    and,    thirdly, 
from  the  want  of  an  indorfement  on  the  licence  of 
the   time  of  this  veflers   clearance   from    Charcnte^ 
as   was     required    by   the    faid   licence.      The    en- 
dorfen^ent  on  the  licence  alfo  Itates  the  voyage  to  be 
from  Charenie  to  Hull,  whereas  it  was  from  Bour^ 
deaux ;     it   is  made  by  Ranfon  and  Co.    as   at  Cha^ 
rente,    and    dated    31ft  May  \    while   the   declara- 
tion of  the  quantities  of  the  cargo  is  figned  by  Ran* 
fpn  and  Co.  on  the  fame  day  as  at  Bourdeaux.    Thus 
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The         thefe  two  documents  flating  the  fame  parties  to  be  in  two 
CoRNCLTA.    places  at  one  and  the  fame  time,  difplay  a  fraudulent 

• conduft  on  the  part  of  the  fliippers,  \^hich  fhews  thefe 

liiu  '  parties  all  afted  in  concert,  and  were  aware  of  the  ma- 
terial departure  made  from  the  terms  of  the  licence.  But 
the  fraud  is  carried  further,  the  various  bills  of  lading 
ftate  the  veffel  to  be  taking'  in  her  cargo,  '^  now  at 
Charente  ;*'  the  whole  objeft  of  the  fraud  was  to 
make  the  port  tally  with  the  licence,  and  it  never  ap- 
peared until  the  examinations  in  preparatory,  that  the 
veffel  aftually  failed  from  Bourdcaux. 

Court. 
It  is  in  evidence  that  both  fets  of  papers  were  given 
up. 

•Yes  ;  but  your  Lordfiiips  will  perceive  it  was 


then  too  late.  The  mafter  had  before  ftated,  on  his  exa- 
mination, that  all  the  papers  had  been  delivered  up,  but 
fubfequently  introduced  the  falfepapers,which  defcribed 
her  deftination  as  to  Bergeriy  and  the  port  of  Bourdeaux 
as  that  of  (hipment ;  adding,  that  they  had  been  in  his 
wife's  poffeffion,  and  he  did  not  know  they  were  on 
board.  No  credit  can  be  given  to  fuch  an  affertion ; 
and  the  fraud  here  attempted  to  be  praftifed  by  the 
mafter  muft  be  attended  with  the  ufual  penalty  of  con- 
fifcation  of  the  (hip.  The  Court  has  fuggefted,  that 
as  this  copy  of  thp  licence  fo  endorfed  had  been  put  on 
board,  it  might  be  contended  the  party  had  made  an 
de^ion  of  this  veffel  as  that  intended  to  be  proteded 
by  the  original.  To  which  it  may  be  anfwered,  the 
tranfaftion  throughout  is  fo  replete  with  fraud,  that 
parties  engaged  therein  caimot  be  permitted  to  derive 
any  benefit  from  this  endorfement  or  fuppofed  elec- 
tion.   Both  veffels  were  clearly  navigating  the  fea  at 

once 
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iXlitt  iod  under  the  conftrufUre  prote6lion  of  thift        Tht 

DBe   inftrument.      The  endorfement  on   the  copy    coRttTiA: 

then  vitiated  the  licence  itfelf  which  was  on  board  .  '*" 

the  Sally i  aad  the  abfence  of  the  licence^  coupled  with        i^n.  * 

jthe  fa^  of  its  being  employed  in  protefting  another 

i:4rgo, ,  rendered  ineffedual  the  copy  fo  endorfed  on 

board  this  &ip :  for  certainly  the  practice  of  the  Court 

would  go  no   farther  than  to  reflore  that  fhip  and 

cargo,  on  board  which  the  original  itfelf  was  found| 

provided  the  claimant  made  out  a  fair  cafe;  for,  under 

thelb  circumfiances,  fraud  would  of  courfe  operate 

againft  reftitution  of  either.     The  whole  cafe  is  one  of 

the  mod  fiifpicious  charader  and  circumftances  ;  and 

it  is  remarkable  that  the  depofition  of  Mr.  Hod^on^ 

although  the  conftituted  agent  of  thefe  parties,  has 

not  appeared  among  the  proceedings  in  the  caufe. 

His  intimate  knowledge  of  the  whole  traufadion  ren« 

dered  it  extremely  defirable  to  thefe  claimants  he  fhould 

be  examined,  if,  their  cafe  were  a  fair  one.    Among 

the  farther  proofs  is  a  minute  of  the  examination  of 

Mr.  Hodgfon  and  Mr.  NoSn  as  to  the  truth  of  the  fads 

ftated  in  the  petition  for  a  licence,  taken  at  the  office 

of  Lord  Bathurfi  (2),  which  by  no  means  affords  any 

fatisfa&ory 

'■         -  '  .     ■  - ^ 

(«}  Minute  taken  before  Mr.  ftetves  and  Mr.  Chalmers  at 
Lot4  Saiburfi\  OfiBice,  Dtcemher  30th,  180S. 

^  Upon  examination  of  the  memoriaHft  {^x.HodfJon)  and 
^  lAv^NoSttf  and  upon  a  tiew  of  fundiy  papers  produced  by 
*'  them  relatingr  to  the  fereral  parti  of  the  memoriali  it  appears, 
*'  That  the  memorialift  ordered  brandies  o^Ranfom,  Delamain  and 
**  Co.  of  Ciarenif,  on  the  5th  Mareb  kft,  and  at  other  times  till 
*'  the  final  order  on  the  X7tb  May  ;  the  whole  quantity  was  a62 
^'  puncheons ;  the  brandies  were  for  hjmfelf  and  for  other  pcrfoni 
^'  zt  Rotheramy  Leeds,  HuUf  and  other  places  in  Tori/hire:  ha 
**  fixed  credit  to  pay  for  thtfe  articles  at  RotierJam,  By  letters 
i*  from  Ran/om  and  Co.  of  6tb  June  they  advifed  thaV^hey  had 
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J^^       fatisfaftory  account  of  thofe  fa£ts  mod:  fufpicious  m  ifaie 

Co&NKLiA.    cafe,and  ftates  the  whole  quantity  ordered  to  have  beea 

'  /«/  6th       onIy26apuncheons.  Tofupplythis  deficiencyMnyinMii^ 

xSii.        0iip  broker  of  London^  has  made  an  affidavit  in  verifi* 

cation  of  the  property,  who  can  only  fpeak  as  to  bid 

belief,  and  as  he  heard  from  others,  being  altogether 
unacquainted  with  the  tranfafUon.  It  is  farther  to  be 
obferved^  that  the  claim  made  for  five  puncheons  as 
the  property  oiHouftnan  and  Co.  has  not  been  vcri* 
fied,  which,  it  is  fubmitted,  with  fiv6  others  unac- 
counted for,  in  the  whole  number  of  589,  pretended 
to  be  ordered  and  purchafed,  are  a  fit  fubjeft  for  coh« 
demnation,  upon  this  ground  alone. 

Reafons  for  condemnation : 

1  ft. — Becaufe  the  fhip  being  an  elaemy's  (hip,  and 
the  cargo  a  fhipment  between  the  enemy  and  this 
country,  can  only  be  prote£ted  by  a  licence  duly 


^'  made   the  pnrcbafe.     The  obftniAioD   to    bring  home  thoic 
**  brandies  hat  arifen  ia  this  way;  the  (Jotdt   Vertvagtlng,  a  Brg^ 

**  men  (hip,  wat  chartered  for   brioging   them,  but  this  being  a 

^<  (hip  liable  to  the  embargo  in  France^  another  wat  chartered  in 

^  England^  an  American,  the  Sally  ^  Captain  Nathaniel  fVilUs,    The 

<'  ^j//y  proceeded  in  balUft  about  the  25th  of  Oi3^&rr,  (the  char- 

*'  ter  party  esihibited  it  of  the  X7th  08ober^)  but  (he  wat  waraed 

«'  off  the  coaft  of  France  By  Hit  Majefty't  (hip  Akmetm^  Cat>tud 

•<  Tremlettf  14th  November  1808.     It  feemt  the  memoriaUft  bad 

**  fent  the  licence,  dated  31ft  May^  to  his  correfpoBdeiitf^  Meffrt. 

<<  Ranfim  and  Delamam,  for  cohering  the  ihtp  and  caigo,  a  eopy 

^  of  it  he  gave  to  the  captain  of  the  Sally  ;  the  captain  of  the' 

5<  Sally  produced  this  copy  to  Captain  Tremleit,  who  deenoed  it 

**  infufHcient,  being  only  a  copy,  and  therefore  warned  the  Saffj 

^  back  ;  this  it  certified  by  Captain  Tremktft  cn^oiiTcmeBt  on  the 
**  Uccnce.**  .     .a  , 
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iQed  u^ii.    Whereas  the  prefent  licence  did  n6t        ^^ 

originally  authorize  a  (hipment  from  BourdeauXj  and  Corniwm 

was  moreover  fpent,  having  been  applied  to  another  j^dyd^^ 
fliipi  «*»»• 

sd.-^Becaufe  thd  original  evidence  did  not  juftify 
jBin  order  for  further  proof ;« and  the  further  prooft 
exhibited  in  this  inftance  confifl  only  of  the  atteflations 
of  the  interefted  parties,  unfupported  by  dbcumentaiy 
evidence,  avowedly  in  their  pofleifion,  to  the  producer 
tion  of  which  ^  the  captor  was  by  law  and  practice 
entitled. 


Ledcb  in  i^epfy-^^^  to  the  firft  point  that  this  licehce 
was  grantedfor  a  fpedfic  cargo,contendedthatthecargo 
brdered  amounted  to  589  puncheons,  as  appeared  from 
Corlafs  &  Co.,  Di/amain  &  Co.,  and  their  clerks  affida*- 
Vits.  The  minute  of  the  petition  arid  reprefentatioii 
for  a  licence  introduced  was  altogether  ihcorreft,  irt 
gating  the  whole  intended  cargo  as  amounting  to  t6i 
puncheons,  and  this  appeared  fully  from  feveral  de- 
pofitions^  which  ftated  that  Mefirs.C^r/^ and  Co.  con- 
flantly  doubled  the  orders  received;  Nor  would  it  have 
been  an  object  with  them  to  hazard  fo  very  Valuable  * 

a  cargo,  becaufe  had  this  licence  been  confidered  in- 
fufScient  to  cover  all,  another  might  haVe  eafily  been 
procured.  As  to  the  fecond  point,  that  the  licence  was 
grantedforone  (hip  only,  the  licence  was  adually  granted 
for  a  cargowhichwas  then  ftated  to  have  beenpurchafed 
and  lying  at  Cbarenu^  and  which  cargo  Was  after- 
wards  divided  between  thefe  two  fhips.  In  the  cafe  of 
ihtJobanPeier(a)AYi^  licence  was  dated  in  x  808,  and  W  x^/i4r 
the  capture  ia  1 8 1  OffiiU  eighteen  months  after}  and  as 
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TK»        i^  uppcar^d  the  claimant  had  contributed  all  in  tit 
CoAKKUA.    power  to  effect  the  return  of  this  cargo  i^nthin  the 


"         appointed  time,  their  Lordfhips  confidered  the  depar* 
tSit. '      ture  as  to  time  immateria).  Applying  this  rule  to  the 

prefent  cafe,  reftitution  would  follow.  The  many  re^^ 
.  quifites  enumerated,  to  give  effe&  to  a  licence,  were 
merely  for  the  prevention  of  fraud  ;  where  a  fubftan* 
tial  intention  was  difcovered  to  aft  ujmghtly,  the 
Court  could,  and  would  no  doubt,  relax  the  ftri^t 

« 

letter  of  the  law  in  favour  of  fuch  claimants.  If  the 
queftion  had  merely  been,  which  of  thefe  cargoes 
was  prote£ted  by  a  licence  for  a  fpecific  cargo, 
then  lying  at  Cbarente^  had  any  fraud  been  dif- 
covered in  this  cafe,  their  Lordfliips  would  proba- 
bly have  pronounced  that  neither  were  prote&ed^ 
f)ut  here  the  queftion  was  whether,  with  a  com- 
plete bona  fides  throughout  the  tranfadion,  the  copy 
of  a  licence,  thus  endoried,  would  protedt  the  cargo* 
embarked  on  the  faich  of  the  original,  in  the  ab^ 
fence  of  that  original.  It  would  alfo  be  immaterial^ 
whether  both  thefe  veffels  were  at  fea  together  j 
whether  the  laft  failed  one  day  before  or  after  the 
former^s  arrival  in  England.  As  to  the  third  pointy 
that  the  grant  was  confined  to  a  fhipment  from  the 
port  of  Charenie  alone,  the  fame  anfwer  might  be 
given  ;  was  there  a  complete  bojiafidis  in  this  refpe£k 
difplayed  I  From  Charente  it  was  impoflible  to  ex- 
port this  cargo  \  the  identical  cargo,  however,  was 

brought  over  land  to  Boardeaux^  and  there  (hipped^ 
which  was  a  fubflantial  performance  ol  the  engage* 
ment  to  export  a  cargo  from  Charente.  What  in« 
jury  had  thereby   arifen    to    the    riglus  of  M'iti/b 

cw^ffii    The  port  from  whence  ihe   lailed   was 

iieferibed 


HIGH  COURT  OF  ATPEAlJs; 

defcribed  as  from  Bourdeaux  in  the  fimulated  bills  and 
French  pafs  port  which  were  delivered  up.  The  endorfe- 
ment  as  from  Charente  merely  followed  the  words  of 
the  licence  itfelf,  which,  however  abfurd^  could  not 
be  confidered  criminal.  The  examination  of  Mr* 
Hsdgfon  was  now  rendered  material  only  to  repel 
the  prefumptions  of  the  captor,  and  there  could  be 
nothing  fufpicious  inferred  from  the  claimant's 
not  having  afforded  more  proof  than  was  liece^ry 
to  fupport  his  cafe.  Hence  the  Court  below  had 
been  of  opkiion  that  the  pofitive  teftimony  in  the  caUf<$ 
ihould  not  be  rebutted  by  inference  of  this  nature^  and 
decreed  reftilution. 
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Pronounced  againft  the  appeal,  affirmed  the  fen^ 
tence  of  the  Court  below,  decreeing  reftitution  of  the 
ihip  and  that  part  of  the  cargo  confifling  of  brandy^ 
and  remitted  the  prin^pal  caufe. 
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<U#  lyh,  SANTO  THOMAS,  CAiTiLLO,  Maftcr, 

xtxi. 


^  IN  this  cafe  an  appeal  had  been  profecuted  from  the 
^*^^*^         fentence  of  the  High   Court  of  Adouralty  pro^ 

aowieed  to  b«  noundng  freight  to  be  due  to  the  captont  upon  a  cargo 

tor,  aiied^  <^  tallow  and  hides,   carried  on  board  this  Spanift^ 

•rifen^^l^de-  Yeflel  homMofite  Yidea  to  Lfrndon^yxpon  the  ground  that 

^^^^  thefe  hides  appeared  to  have  been  damaged  to  a  coii% 

StofUdbTthT"  fi^^^l^^c  amount,  by  improper  ftowage. 

fentence  of  the 
ComtbeWir.  Ap- 

lu^Si^Si  Dalkj  and  Arndd  for  the  Claimni^ii^^e  th<J 
^Sioo^ir  Wafon  in  the  cafe  for  the  appellant,  "  that  the  captor 
iiMB  made  at  the  4<  ^as  entitled  to  uo  mofc  freight  than  would  havo 

Bine  Of  delivery*     <     ^  ^      • 

AppUcatioQ  for  <<  bceu  duc  to  the  mailer  for  his  owner,  ZD,d  in  thi$ 
te  the  exact  time  ^^  cafe  uoHc  remained  due,  part  having  been  paid  be- 
^j^Mre^^ed  *^  fo^e,  and  damage  to  an  amount  exceeding  the  re- 
cuSSi^nft^ct  **  mainder  being  occafioned  by  improper  ftowage  for 
•od  delay.         <•  which  the  maftcr  was  refponfible  ;"  argued  that 

the  captor,  therefore,  fuccecding  only  to  the  right  of 
the  mafter  or  owners,  fhould  in  the  fame  manner  de- 
rive only  the  advantages  from  the  contte^  fefpe£Ung 
fireigtit  which  thofe  parties  would  have  been  entitled 
to  had  Qpt  the  capture  taken  place,  and  th^  cpndem- 
liadon  vefted  their  rights  in  the  captor.  By  the 
affidavits  of  Mr.  M^Taggari,  an  eminent  broker^  and 
others,  it  was  proved  the  hides  had  been  materially  da- 
maged by  placing  the  tallow  upon  tbem  (contrary  to 

coftpm) 
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cuftom)  which  were  thereby  rendered  putrid  and  were  ^^^ 
deteriorated  in  value,  infomuch  that  upwards  of  2,000  TuouAt. 
were  fold  at  7s.  6d.  each ;  whereas  the  found  fold  ^^^  .  " 
for  ips.  6d.  the  total  I0&  thereon  amounting  to  itx. 
^ijjoo.  and  upon  a  reprefcntation  of  the  condition  of 
this  cargo  to  the  commiilionars  of  excife  the  claim- 
ants adually  received  a  return  of  three-fourths  of  the 
duty  upon  i,97i  hides,  and  one-third  upon  36a. 
The  hGt  of  damage  by  improper  ftowage  then  being 
eftabliihed,  the  claimants  had  a  lien  upon  the  freight 
ftill  due  (part  having  already  been  paid  at  Buenos 
Jyres)  more  efpedally  as  it  had  been  ftipulated  in 
the  charter-party,  "  that  the  frdghter  fhouid  merely 
<^  caufe  the  hides  to  be  brought  along-fide  the  veflel, 
**  from  whence  the  maft^r  and  his  crew  fhduld  re- 
**  ceive  andy?^zi;  the  fame  at  his  own  coft  j^*  of  the 
freight  there  now  remained  due  only ^962.  los.  which 
deduced  from  the  damage  amounting  to  Jf  1,300.  the 
claimant,  if  the  Court  (hould  pronounce  for  the  ap* 
peal,  would  ftill  be  a  lofer  of  more  than  ^330.  This 
was,  therefore,  a  cafe  in  which  the  fentence  of  the 
Court  below,  founded  on  the  Regiftrar's  report,  had 
impofed  a  great  hardfhip  upon  the  freighters,  At 
Common  Law  the  damage  would  have  entitled  them 
to  recover  againft  the  mafter  or  his  owner.  In  the 
few  cafes  reported  upon  this  fubjed  in  our  Courts 
with  refpeft  to  the  general  undertaking  of  a  matifter 
by  the  bill  of  lading  to  deliver  the  goods  committed 
to  his  care  in  the  fame  good  order  and  condition  as 
they  were  received,  a  diftinftion  had  prevailed, 
founded  upon  the  manner  in  which  the  goods,  had 
l>een  put  on  board,  whether  in  open  and  viiible  or  ia 

O  4  clofed 
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TiM        ^lofed  packages,  in  which  latter  cafe  the  'mafter  wu 

Tbomai.     entitled    to  more  favourable  confideraiuon.  .  Here, 

-■'  however,  from  the  nature  of  the  article  (each   bdng 

xSx'i?  '    put  oA  board  feparately,  and  capable  of  exanunation) 

it  muft  of  courfe  be  t^en  (trongly  againft  the  mailer^ 

sgotd  the  whole  be  coniidered  to  be  fuch  as  the  bill  of 

lading  had  defcribed  them. 

King^s  Advocate  for  the  Captor —  contended  that 
under  the  circumftances  of  the  calie  it  would  be  un^^ 
£ur  to  dedudl  any  part  of  the  amount  of  the  alledged 
damages  from  the  captor's  demand  on  account  of 
freight.  It  could  not  be  contended  that  here  the  alle* 
gatioqi  of  damage  in  the  tddesvffzs  prima faciezgaintt  the 
captor,  and  (hould  throw  on  him  the  burden  of  proving 
they  were  in  good  condition  j  becaufe  here  there  had 
beenno  immediate  objedionon  the  part  of  the  freighter, 
The  capture  had  taken  place  in  January  1805,  cbc 
cargo  was  reftored  in  March — no  objedion  was  then 
made  to  its  condition.  An  account  of  freight  waa 
delivered  by  the  captors  in  Junej  (till  no  objedion  was 
ilated.  On  a  reference  to  the  Regiftrar  and  Mer- 
chants, there  appeared  to  be  for  the  firit  time  a  daini 
made  for  damage,  which  they  (lated  they  did  not 
confider  within  the  reference  to  them,  not  perceiy^ 
ing  (as  it  yras  dated)  that  th^  Court  had  pronounce^ 
any  judgment  on  thefe  claims,  and  therefore  made  no 
report  upon  the  fubjeft.  In  March  1 809  the  King's 
Proftor  prayed  the  Judge  to  confirm  the  Regiftrar's 
report,  when  the  Claimant's  Proftor  objeded  thereto^ 
and  prayed  to  be  heard  on  petition ;  and  the  affidavit 
of  Mr.  M^Taggart  and  another  was  introduced  to. 
prove  the  damage,  which  alfo  dated  his  opinion  re- 

f|>9aing 
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fptGdng  its  caufe.  The  report  was  thereupon  re- 
ferred  back  to  the  Regiftrar  to  report  if  any  dedtrc-'  TaoMiw. 
tion  fliQuld  be  made  from  the  freight,  formerly  pro-  "^^  ^  . 
fiounced  to  be  due ;  "who  reported  that  there  api-  xSi^ 
peared  Ho  ground  for  ahering  the  report.  The 
Judge  confirmed  this  report,  and  the  party  thoughiJ 
proper  now  to  appeal.  This  delay  and  negligence^ 
therefore,  muft  (he  contended)  be  fatal  to  the  claim, 
had  it  been  ever  fo  clearly  eftabliihed,  efpecially 
as  the  Court  muft  fee  the  captors  never  were 
any  party  to  this  agreement  or  charter-party  tpotk 
which  it  is  contended  the  fhip's  owner  would  have 
been  liable.  The  objection  ihould  have  been  on 
delivery,  for  the  party  was  not  at  law  allowed  to 
receive  the  goods  and  afterwards  refufe  to  pay 
|he  freight. 

Dallas  fuggefted  the  certificate  of  the  cuflom* 
houfe  officers,  flating  the  redudion  that  had  takeii 
place  in  the  duties  on  thefe  hides,  and  that, 
they  were  thus  injured  in  confequence  of  im? 
proper  ftowage,  was  dated  in  June  1805;  it  was, 
therefore,  to  be  inferred  the  objeftion  muft  have 
been  ta^ei;  before  tl^is,  ai^d  ihortly  after  th$ 
papture. 

King^s  Adv9cate — ftated  it  would  be  material  to  aft; 
certain  the  pradice  of  (hippers  in  South  America  be? - 
fore  it  could  be  poflibly  determined  whether  this  mode 
of  ftowing  were  unufual ;  the  affidavit  of  th^  broker 
did  not  affed  to  ftate  the  cuftom.  If  it  were  improper^^ 

))owevera  the  ftifff^t  might  fti|l  reform  to  his  a^oii 
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tw        at  Common  Law^  and  recover  part  of  the  mcuief  at* 
TioMiTi.     ready  paid  in  advance. . 

iSih  *  The  Couri^^tizttd  it  was  ftill  uninformed  when  the 
objedipn  was  firft  made.  The  delay  was  extraordi- 
nary,  and  could  not  but  prefent  itfelf  as  a  very  material 
g5]e£Uon  to  the  demand. 

Dallas — requefted  the  party  might  be^  permitted  to 
(hew  when  this  objection  firfl  was  taken.  The  daim« 
ant  was  in  pofleiEon  of  documents,  which,  he  was 
infhru&ed,  fpoke  as  to  that  circumftance. 

By  THE  Court. 
Sir  John  Ktcboll  *— ^zitA^  this  fort'  of  evidence 

r 

might  have  been  rebutted  by  the  Spanijh  mailer's 
teftimony^  whofe  evidence,  by  the  unaccountable  ne- 
gligence of  the  claimant,  it  was  now  inipoflible  to 
procure,  having  long  fince,  in  all  probability,  left  this 
country. 

Dtf//^/— argued,  that  the  determiioation  of  the  Rc- 
giftrar  and  Merchants  had  proceeded  upon  a  wrong 
ground,  namely,  that  the  claimant  was  bound  to  fliew 
dieir  good  condition  when  (hipped.  The  queftion 
now  was  argued  on  quite  a  diflPerent  ground,  the  fen- 
tence  cofirming  that  report  of  the  Regiftrar  flioul4 
not  be  affirmed. 

Kin^s  Advoeatd'-^TepUtd^  that  the  admiilion  of  fuch 
evidence  now  would  diredly  operate  againft  thofe 
vho  could  not  poffibly  be  in  a  condition  to  aafwer  it. 

TJk 
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The  Court  confidered  the  evidence  of  the  Spanifh        Th^ 
mafler,  under  fuch  circumftances,  would  be  material,     t^q^^. 
and  affirmed  the  decree  of  the  Court  below- 

Sentence. 
Pronounced  againft  the  appeal,  and  afGrtned  the 
fejitenc^  of  the  Court  bi^low^ 


mmfm 


June  I3di, 


SANTISSIMA  CORACAO  DE  MARIA,        ^une  20,1X11, 

Carneiro,  Mafter. 

^T*HIS  Poriuguefe  veffel  failed  from  Oporto  in  1806,  cdoniai  irde. 
*  with  a  profeifed  deftination  for  Vera  pruz^  where  jCal^!^^ 
Ihe  delivered  her  cargo,  confiding  of  iron  in  bars,  i^«J^^,^ 
tar,  pitch,  fifli,  bunting  for  colours,  gin,  &c.,  and  themfeivdofth* 
took  in  return  cochineal,  indigo,  cocoa,  bark,  &c.  rubfiftingbeewMn 
with^whieh  flie  failed  for  OfortOy  but  having  deviated  Pipr^^^"^^ 
into  the  Havannah  from  diftrefs  (as  afferted)  was  f^hl^^l^eni 
captured  and  carried  to  New  Providence^  where  pro-  T^^J"  '"V 
ceedings  were  inftituted.  A  tlaim  for  the  fhip  and  ;n<iingwiththaft 
cargo,  as  P^r/t/j^i^^  property,  was  admitted ;  but  the  Contraband  out. 
Court  dire&ed  further  proof,  to  fhew  wherefore  the  p^Ir^I^^'^ 
outward  careo  was  divided  into  two  bills  of  lading  5  ^*^«  "^'^^  ^!» 

o  i_        T>        /?  enemy's  coloniw 

whether  both  w,ere  ihewn  to  the  Brittjh  conful  at  ^*»««  10  ^^ 
Oporto^  and  this  certificate  obtained  upon  a  full  know-  the  murn  voy^ 
l^dge  of  x\i6r  (everal  contents;  whether  both  bills,  The  Uw  of  coo. 
with  the  invoice  and  clearance,  wpre  again  produced  ^HtfTrdbSa^^"* 
to  the  fearching  officers  of  the  king's  (hips  which  i'««»^fl'«erii«p 
tjfited  this  veffel  on  Ijer  outward  voyage ;  and  whether  ftanding  the 
they  were  apprized  of  the  fiifU  of  pitch  and  tar  con-/     *  ^^^^* 
fiituting  great  part  of  the  cargo ;  alfo,  whether  the 
jpitch  an4  tar  ^ere  i^tive  produ^ns  of  Pi^r/^^^/^  an4 
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Tiie        why  the  outward  cargo  was  fold  at  Vera  Cruz  widiout 
CoRrcVo^D^i    the  intervention  of  a  Spanijb  agent,  or  the  charge  of 
Maria.      ^^y  duties.     The  Judgc  dircftcd  this  further  proof  to 
jmit  Mch      be  exhibited  by  plea  and  proof  within  twe^lve  months* 
*8ii.        Various  papers  were  invoked  by  the  captors.     After 
the  expiration  of  eighteen  months,  the  Judge  pro- 
nounced the  claimant's  proofs  infufficient,  and  con* 
demned  the  (hip  and  cargo. 

The  reafons  in  this  cafe  for  condemnation  were,-~ 
Becaufe  the  (hip  had  fupplied  the  enemy  with  articlei 
contraband  of  war  on  her  outward  voyage,  in  violadoa 
of  the  order  of  the  34th  June  1803 ;  and  the  cargo 
is  the  proceeds  of  that  fhipment,  claimed  for  the  per- 
fon  who  was  the  charterer  of  the  veflel  on  that  voyage, 
and  principally  concerned  in  the  management  of  that 
illegal  tranfadion. 

Thofe  for  reftitution  were, — Becaufe  the  (hip  hav- 
ing a  Portuguefe  flag  and  pa(s,  and  a  Portuguefe  crew, 
was  protected,  together  with  her  cargo,  by  the  Partus 
guefi  treaty. 

2dly,  Becaufe  no  further  proof  was  neceflary ;  and 
the  manner  it  which  it  was  ordered  and  afted  on  was 
produdive  of  extreme  vexation  and  injuftice  to  the 
claimants. 

3dly,  Becaufe  the  effed  of  the  further  proof  pro- 
duced by  the  captors  did  not  impejtcb  the  regular 
evidence  in  the  caufe* 

Kin^s  Advocate  and  Bumabyfir  the  Copter.'— -Thh 
veffel  appears  to  be  liable  to  condemnation  as  well  upon ' 
the  ground  of  illegality  in  the  voyage  a^  of  deJFeft 
in  the  proof  of  property.    With  xdpcSt  to  the  pro« 

pcrty, 


xSxi. 


filGtt  COtJkT  Ot  AvnAtt  ^^ 

ptrtf^  it  is  remarkable,  the  mafter  claims  for  the  (hip         Tht 

as  the  property  of  Mr,  De  Siha  and  others,  and  for    coEliAo*ii 

the  cargo  as  that  of  Mr,  De  Silva  alone,  to  whom  the       ^^*'^'    . 

veflel  was  chartered    He  appears  to  have  been  the     j^ne  McfaJ 

agent  for  (hip  and  cargo,  and  the  proceeds  of  the 

outward  cargo  were  directed  to  be  invefted  by  him  in 

a  return  cargo.    His  condu£l  therefore .  clearly  muft 

bind  the  owner  or  owners  of  the  cargo.     Several 

perfons  appear  to  have  property  on  board  this  veflel  on 

her  return  voyage,  which  hdi  is  fuppreflfed  by  the 

mafter  in  the  preparatory  examinations.     In  the  in^ 

voked  papers  are  letters  diftin£ily  ftating,  that  a  prieft 

who  had  embarked  in  this  veflel  at  Vera  Cruz  for 

Spain^  would  by  this  capture  lofe  about  7,000  dollars, 

the  value  of  i  o  feroons  of  cochineal,  (hipped  on  board 

nominally  for  the  account  of  others,  but  adually  om 

his  own ;    that  the  Spanijh  clergy  would  fuiFer  con^ 

fiderably,  amounting  to  200,000  dollars  in  fpecie,  and 

alfo  feveral  merchants  of  Vera  Crux  who  had  made 

large  fhipments  for   Spain  by  this  veflel.    Another 

invoked  letter,  from  a  fhipper  at  Mexico  to  a  houfe 

at  Cadiz^  advifes  them  of  having  (hipped  cochineal 

for  their  account  on    board  hen     This  and  other 

parages   diftinftly  point   out  an   a&ual  deftination 

for  Spaiuj  and   alfo  impeach  the  evidence  of  pro« 

perty,  a  confiderable  portion  of  which  appears  to  be 

that  of  the  enemy.     On  this  ground,  the  cargo  hav^^ 

ing  been  falfely  defcribed,  in  order  to  protect  thefe 

goods  by  a  neutral  charader,  the  Court  cannot  admk 

further  proof  to  enable  the  parties  now  to  di(Ungui(h 

the  one  from  the  other. 

Upon  that  part  of  the  cafe  relating  to  the  deviation^ 
into  the  Havannab  upon  her  return  voyage,  it  is 
obvious  from  the  difclofure  of  fafts  which  .has  taken 
place^  that  the  mafter  bad  it  in  contemplaixon  previous 

10  to 
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SANi^iMA  ^^  ^"  departure  from  Vera  Cruz.  This  prieft  adtjbfljf 
*^Ma»ia  ^*  cmbarkecj  at  F^rj  Cruz  for  the  Havannqby  9s  appeaM 
,  ^  by  the  letters  found  on  board,  recommending  him  td 

^^l^-  different  perfons  refiding  there.  The  pretext  fof 
entering  this  port  is  nlerely  that  the  meat  bn  board 
being  rotten^  and  the  water  expended^,  the  crew 
therefore  compelled  the  mafter  to  make  this  porti 
When  the  diftance  of  this  pOrt  {torn  Vera  Cruz  is 
compared  with  the  length  of  the  entire  voyage  to 
Portugal  J  it  cannot  be  fuppofcd  poflible  the  provifiotis 
intended  to  lad  for  the  latter  ihould  be  altogether 
eonfumed  or  rendered  unfit  for  ufe  in  fo  fmall  a  part 
of  it.  The  real  purport  of  this  deviation  may  ht 
difcovered  by  confidering  what  has  become  of  the 
aoo,ooo  doUai's  faid  to  have  been  (hipped  by  the 
clergy  ?  They  are  not  found  on  boafd  at  the  capture, 
therefore  mud  have  been  left,  at  lead  in  part,  at  the 
Havannab.  In  his  examination,  the  mailer  makes 
no  mention  of  any  fpecie  being  on  board,  except 
5,400  dollars,  which,  although  defcribed  as  his  own 
property,  and  that  of  fome  relations,  the  returns  of 
fome  private  adventures,  may  with  tolerable  certainty 
be  confidered  the  remainder  of  thofe  (hipped  for  ac-* 
count  of  the  clergy,  as  he  could  not,  without  great 
danger,  attempt  to  bring  back  fpecie  m  return^  the 
law  of  Spain  having  rendered  it  illegal  under  thefe 
circumftances. 

The  invoked  letters  go  vely  far  to  induce  a  fufpiciod 
this  veflfel  was  returning  to  Cadiz  and  not  to  Lijbom 
as  alfo  the  confignments  which  appear  to  have  beeQ 
made  direQ  to  perfons  at  Cadit.  Upon  the  an« 
cicnt  principles  by  which  the  commerce  betweea 
tfie  colonies  and  mother  country  have  been  re* 
gulated,  this  property  muft  be  liable  to  confif** 
Ciitiofl.    the  Portuguefe  treaty,   it  ft  fidd,  prote^ 
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the  property  of  the  diflferent  fliippcrs.    Whatever  m4y  nt 

be  the  ^cSt  of  that  treaty  as  to  the  trade  between  coracao  dk 

the  mother  countries  of  Spain  and  Portugal j  upon  the  ^^"^^ 


>geiieral  principles  laid  down  by  one  of  the  bed  autho-     Jwm  ao^ 

rities^  Mtmtefquieu  {a\  it  cannot  be  flradned  to  extend 

to  the  colonies  of  Spain.    This  fpecies  of  commerce  is 

merely  one  of  a  privileged  nature ;  and  it  muft  not 

be  inferred,  becaufe  a  particular  nation  has  obtained 

a  permiffion  or  privilege  beyond  others,  that  permif- 

iion  is  to  extend  to  an  illegal  interference  in  the  trade 

between  the  colonies  of  the  enemy,  or  tfaofe  colonies, 

and  the  mother  country  herfelf.    It  has  been  decidedi 

the  Portuguefe  treaty  is  not  to  be  conilrued  to  cover 

or  protefl  any  cafes  of  fraud ;   which  may  alfo  be 

coUeded  from  the  terms  of  the  declaration  of  1780* 

In  the  cafe  of  the  Nova  Aurora  (b\  which  wai  a  fliip  (6)  i^tc,  1%^ 

and  cargo  claimed  for  a  party  under  the  Portuguefe 

treaty,  although  the  Court  held  the  property  might  be 

rcftored,  yet  it  was  upon  different  grounds,  and  it  then 

took  an  opportunity  of  obferving  that  many  were  in* 

curring  confiderable  hazard  byrunning  a  fimilar  courfe 

with  xht  prefent,  unlefs  it  could  be  inferred  the  intention 

of  the  treaty  was  to  throw  open  the  trade  altogether.  The 

Court  reilored  the  property ;  an  appeal  was  afterwards 

entered;  which  however  was  abandoned  ;  and  in  th^ 

Court  below,  wJine  to  a  port  of  military  equipment 

has  been  confidefed  contraband,  as  in  the  cafe  of  the 

{a)  MontefquieUi  fpeakiog  on  thit  fubjefk,  fays,  **  It  has  been 
eftabli(hed  that  the  metropolis  or  mother  country  alone  fhall  tnuk 
with  the  colonies,  and  that  from  very  good  reafon."— "Thus  it  i» 
Hill  a  fundamental  law  of  Europe  that  all  cOmtherce  with  a  foreigp: 
colony  (hall  be  regarded  as  a  mere  monopoly,  punilhable  by  int 
laws  of  the  country ;"— «  It  is  likewife^  acknowledged  that  « 
commerce  ^ftabliihed  between  the  mother  countries  does  not  iff. 
elude  a  permiffion  to  trade  in  the  colonies  | -for  thefe  always  coi>- 
iintie  in  t  ^tt  of  prohibitioQ.''    iSpirit  o(  Laws^  ^ook  xxi.  c.  2 1  • 

'*  Afta^ 
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Tbt        Afia.    Thefe  inftances  will  ferve  to  prove  that  tlM! 

ftrrclo^w  Portuguefe  nation  has  hitherto  been  included  withia 

*^"^'      ^^  general  reftridions  impofed  on  the  commerce  of 

oadu     neutral  nations  under  fuch  drcumftances.    To  obtain 

*        reiUtution,   the  claimant  mufl:  fliew  an  exempdon 

from  the  law  of  nadons  very  different  from  that  which 

it  js  prefumed  he  derives  from  the  treaty,  the  treaty 

being  only  intended  to  preferve  to  Portugal  a  peaces 

right,  and  altogether  inapplicable  to  any  permiffion  to 

violate  the  known  colonial  regulations.  Several  claims 

of  this  defcripdon  were  made  in  1749,  for  French 

owners,  before  France  was  engaged  in  the  war,  upon 

the  French  treaty,  and  alfo  in  1756  for  Dutch  owners 

upon  the  Dutch  treaty ;  but  the  Courts  have  recog- 

nifed  no  fuch  privilege  to  interfere  in  the  clofe  trade 

of  the  enemy. 

In  fupport  of  the  captor's  allegation^   a  wimefs 

named  Montenegro  has  been  examined,  whofe  tefti- 

mony  the.  claimant  has  in  vain  attempted  to  impeach. 

His  depofition  dates,  he  has  long  known  the  veflel ) 

firft  faw  her  at  Vigo ;  that  (he  is  the  property  of  k 

merchant  near  Vigo  and  E)on  Pedro  Echeverria  of  Vera 

Cruzj  as  he  has  had  opportunity  to  afcertain  by  in- 

fpeding  the  books  of  the  latter,  being  employed  in 

4iis  counting-houfe ;    that  the  prefent  voyage  was  to 

have  concluded  at  Vlgo^  for  which  pbrt  it  was  openly 

advertized  at  Vera  Cruz  fhe  was  taking  in  a  cargo ; 

the  outward  cargo  was  delivered  to  the  faid  Ecbeverria^ 

«nd  by  him  difpofed  of ;  the  return  cargo  belonged 

in  part  to  him,  and  partly  to  Da  Silva  and  others; 

that  200,000  dollars  in  fpede  were  put  en  board  this 

flup  ztVera  Cruz^  the  greater  part  of  which  not  being 

found  on  board  at  the  dme  of  capture,  he  concludes 

was  landed  at  Havannah ;    laftly,  that  the  regifter 

ihewn  to  him  of  the  return  cargo  &und  on  board  at 

4he 
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the  time  of  capture,  is  not  in  the  ufual  form  of  fuch         The 

•  n  •«  1  n.  C  t  •  SAXTIS8IMA 

regifters.     By  the  teftimony  of  others  it  appears  a    coraca©  dk 
fpoliation  of  papers  had  taken  place,  that  part  of  the         ^'"^' 
agreement  between  the  mafter  and  crew,  which  (hould     jum  loth, 
have  been  in  the  maftcr's  poffeflion,  not  having  been 
delivered  up. 

Whatever  might  have  been  the  eflPeO:  of  the  treaty 
formerly,  is,  fince  the  order  of  the  24th  Jfune  1803, 
very  immaterial ;  that  order  was  made  exprefsly  to 
regulate  the  neutral  trade  with  the  enemies  colonies, 
and  provides  "  that  all  fuch  neutral  veflels  as  are 
employed  in  trading  direfl:  between  the  colonies  of 
the  enemy  and  the  neutral  country  to  which  the  veflels 
belong,  and  laden  with  the  property  of  inhabitants  of 
fuch  luutral  country,  Ihall  not  be  interrupted  in  that 
trade,  provided  that  fuch  veflel  fhall  not  be  fupplying, 
nor  (hall  have  on  the  outward  voyage  fupplied  the 
enemy  with  articles  contraband  of  war."     This  was 
the  criterion  by  which  the  prefent  claimant  might  have 
afcertained  upon  what  foundation  his  ideal  national 
privilege  flood,  before  he  engaged  in  a  trade  fo  ha- 
zardous and  unprecedented.     This  order  alone  con- 
tains the  terms  upon  which  at  preferit  all  permiflion  to 
trade  with  the  colonies  of  the  enemy  refts ;  the  confe- 
quence  of  extending  which  to  the  length  contended 
for,  would  be  to  enfure  the  Poriuguefe  the  privilege 
of  carrying  home  colonial  produce  not  only  for  their 
own  confumption,  but  alfo  the  colonial  produce  of  the 
Spanijh  colonies,  which,  confidering  the  contiguity  of 
the  kingdom?  of  Spain  znd Port ugal^viould  be  the  fame 
as  permitting  their  direft  trade  from  Spain  to  her  colo- 
nics  at  once.     The  principles  laid  down  by  the  Court 
below  in  the  cafes  of  ihcNancy{c)  and  iht Richmond (ji\  (0  Adm.Ry*, 
will  therefore  be  decifive  of  this  cafe,  and  the  greater  (d)  V0I5. 
VoL.H.  H  quantity  ^^'^- 
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thm        Quantity  of  contraband  on  board  the  prize  muft  b« 

CoRACAo  px    confidcred  an  aggravation  of  the  offence, 

^  **^*'^'         .  Further  proof   is  altogether  inadmiffible,    as  the 

jufu  loth,     whole  property  has  ab-eady  been  claimed  by  Mr.  De 

1811.        Silvaj  under  a  falfe  defcription,  and  the  voyage  appears 

to  be  one  with  falfe  papers,  purporting  a  deftinadozi 

to  Lijbm^  but  deviating  into  an  enemy's  port,  under 

circumftances  of  fupprcifion  and  fraud. 

Dallas  and  Adams  for  the  Claimant. — ^The  objcc? 
tions  made  to  this  trade  are  applicable  in  three  different 
ways,  in  each  of  which  the  queftion  has  been  con- 
fidered:  ift,  Fraud  without  illegality  in  the  nature 
of  the  trade  j  ndly.  Fraud  wiiH  illegality ;  and 
laftly,  Simple  illegality  in  the  trade  itfelf.  From 
the  enquiries  made  by  direQion  of  the  Court  below, 
it  would  appear  the  queftion  was  there  decided  folely 
on  the  ground  of  f raud,  and  that  had  no  fuch  fraud 
appeared  to  conftitute  part  of  the  cafe,  the  tranfaflioa 
would  have  been  deemed  legal.  Here  the  argument 
has  principally  been  direfted  to  the  two  latter  points, 
and  the  property  confidered  condemnable,  either  upon 
the  antiept  eftabliflied  colonial  law,  or  the  colonial 
law  as  regulated  within  the  prefent  war  by  the  order 
of  the  24th  June  1803.  The  error  of  the  maftei: 
in  comprifmg  different  claims  for  different  parts  of 
this  cargo  in  one  general  claim  for  Mr,  De  Silva  of 
Oporto^  it  is  conjeftured,  will  have  the  effe£l  of  in- 
ducing the  Court  not  to  grant  any  further  opportunity 
of  proving  more  diftinftly  the  property  of  the  feveral 
owners  of  the  cargo,  fhould  the  Court  cpnfider  further 
proof  neceffary.  But  it  will  be  found  altogether  im- 
inaterial  whether  thefe  goods  are  the  property  of  one 
perfon  or  feveral.  By  the  treaty  of  1654,  this  CQunr 
try  acknowledges  that  Portuguefe  bottoms  fhall  make 

Poriuguffc 
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Portuzuefe  goods  and  merchandizes.     The  captors  ate         Tht 
not  therefore  m  a  ntuation  to  enquire  whether  tnelc   coracao  d^ 
gbods  belong  to  one  or  more  proprietors.     By  thii         ^*"^' 
treaty  the  property  of  even  enemies  on  board  would     June  loth 
be  proteded,   becaufe  the  veffel  is  Porfuguefe.    If,       *  "• 
therefore,  there  be  any  neceflity  for  further  proof,  this 
circumftance  will  not  affefl  the  claimants,  and  prevent 
its  introduftion.     Upon  the  queftion  of  contraband, 
an  objedion  is  made  which  it  is  fuppofed  mufl:  be 
fetal,  from  the  terms  of  the  order  34  Jum  1 803.  Here 
it  is  fubmitted,  that  the  pitch  and  tar  appear  to  have 
been  openly  carried,  without  difguife  or  fuppreflSon, 
which,  although  it  will  not  render  it  fair,  if  generally 
illegal,  yet  it  materially  alters  the  queftion  from  a 
common  cafe  of  contraband.     The  pitch  and  tar  not 
being  carried  out  under  falfe  papers,  cannot  induce 
condemnation  of  (hip  and  cargo  on  the  return  voyage. 
The  term  contraband  is  altogether  relative  in  its  mean* 
!ng,as  that  which  is  contniband  on  board  2,Dutcb  veflel 
is  not  fo  on  board  a  Sxvede.    Pitch  and  tar  are  only 
liable  to  pre-emption  as  being  the  natural  produce  of  the 
latter  country.     Here  alfo  the  owner  of  this  property 
(hould  be  put  upon  at  leaft  the  fame  footing  as  a 
Szuedej  from  the  proteftion  a£Forded  him  by  the  terms 
of  the  Porfuguefe  treaty  of  1654,  which  admits  that 
Poriuguefe  fhips  make  Porfuguefe  goods  and  merchan- 
dizes.    From  this  treaty  neither  party  can  retreat  by 
any  aft  of  its  own  a}one.    If,  therefore,  pitch  and  tar 
were  at  the  period  of  that  treaty  confidered  good§  and 
merchandizes,  they  muft  be  confidered  fo  ftill.     AU 
though  we  have  fince  altered  the  determined  meaning 
of  the  term  contraband  with  refp^dl  to  other  nations, 
it  muft  remain  the  fame  with  refpeft  to  Portugal^  and 
her  rights  remain  the  fame,  unlels  it  can  be  ihewA 
that  feme  exprefs  ftipulation  has  been  entered  into 

H  »  to 
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The         to  concede  thofe  rights.     To  determine  this  queftion 

goRACAo  DE  we  mud  examine  the  treaties   themfelves,  for  this  is 

^""^'^       not  the  only  treaty  extant  between  this  country  and 

June  20th,     'Portugal^  and  alfo  enquire  what  was  then  the  general 

*^**'  law  refpecting  contraband  throughout  Europe.  An 
opinion  given  by  Sir  Leoline  Jenkins j  to  be  found  in 
the  fccond  volume  of  his  work,  publiflied  about  the 
year  1 674,  as  to  the  charafter  of  thefs  particular  art;* 
cles,  is  favourable  to  the  prefcnt  cafe,  and  feems  to  have 
confidered  .thefc  articles  under  fimilar  circumflanccs 
not  ofaftriftly  contraband  nature. 

On  referring  to  the  arucles  of  thefe  treaties,  it  will 
be  found  there  is  no  enumeration  of  articles  of  a  con- 
traband nature  in  the  treaty  of  1654;  nor  do  pitch 
and  tar  form  any  part  of  the  exceptions  of  that 
treaty.  It  has  been  denied  thefe  treaties  have  any 
thing  to  do  wuh  the  regulation  of  the  trade  to  the  co- 
lonies. It  is,  however,  remarkable,  that  the  nth  an4 
l6ih  articles  of  the  treaty  1654  relate  to  the  trade  with 
America  and  Africa^  and  the  1 1  th  to  the  trade  to  that 
with  the  Eajl  and  JVcJi  Indies, 


By  the  Court. 

...    ^1 

Is  there  any  thing  in  that  treaty  which  would  le- 
galize a  trade  at  that  time  confidtjred  illegal  ? 

— — No,  my  Lord;  but  there  is  a  wide  difference 
between  things  then  actually  illegal,  and  thofe  which 
have  fince  been  denominated  illegal.  The  illegality 
here  contended  for  is  of  modern  date,  confequent  upon 
a  change  of  circumflanccs. — 

Court. 
Yes  ;  but  it  has  been  attempted  to  jiiftify  a  trade  by 
Dutch  fliips  to  the  colonies  upon  the  articles  of  the 
Dutch  treaty,  yet  this  was  ineffeftual,  ahd  the  Court 
condemned  thofe  Dutch  veflels. 

. The 
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— —  The  objeft  of  the  Portuguefe  treaty  was  to  grant         The 
the  Portuguefe  nation  a  decided  advantage  in  trade  over    coracao  d£ 
other  nations  }  they  are  not,  therefore,  to  be  confidered  , 

as  in  the  fame  fituation  as  other  neutral  merchants,  as     June  wM, 
has  been  urged.     Our  policy  has  induced  us  to  grant  • 

ihefe  facilities  and  advantages  for  obvious  reafonsi 
The  I  ith  article  of  the  treaty  1642*  provides,  that  fub- 
jefts  of  the  king  of  Great  Britain  may  carry  victuals 
and  arms  to  S/^^/Vi,  fo  as  not  from  Portugal  itfelf,  in  the 
event  of  a  war  between  Spain  and  Portugal^  and  that 
Portuguefe  fubjefts  may  have  the  fame  privilege  (hould 
a  war  arife  between  Great  Britain  and  Spain. 

This  has  never  fince  been  changed  by  fubfequent 
ftipulation.  The  following  treaty  partakes  of  the  fame 
fpirit.  *  Under  thefe  circumftances  it  would  be  ex- 
tremely hard  to  confider  the  cafe  of  fuch  claimants  li- 
able to  be  afFefted  by  the  general  law  of  contraband  as 
applied  to  other  nations  at  the  prefent  day.  Nor  can  th« 
mere  order  of  June  1 803  be  taken  to  have  new  modelled 
by  its  vague  and  general  terms  the  law  of  contraband 
with  rcfped  to  Portugal,  which  had  for  its  foundation 
thefe  two  treaties* 

If  the  cafe  fhould  require  farther  proof,  the  claim* 
ants  are  prepared  to  afford  every  information.  In  the 
Court  below  difficulties  occurred,  owing'  to  the  ftate 
of  Portugal,2nd  the  impoffibility  of  coUefting  proofs  and 
tranfmitting  them  to  New  Providence  within  the  time 
limited,  there  being  no  direft  communication  between 
Portugal  and  New  Providence.  The  captors  preffed 
for  adjudication,  and  the  property  was  condemned. 
The  information   required  by  the  Judge    below  is 


•  This  paflage  has  not  been  compared  with  the  treaty  alluded 
to,  haying  in  vain  eiideavoured  to  procure  a  copy  of  it. 

H  3  partly 
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S4i.^,M A  P^^'^^y  unneccflary,  from  the  original  evidence  adduced 
Co.ACAo  oE  in  the  cafe.  It  has  been  faid  the  two  bills  of  ladbf^ 
were  framed  purpofely  to   deceive   cruifers.      Thit 


June  acjth,     would  be  produdivc  of  no  advantage  while  the  clear- 
ance  was  on  board,  which  is  a  moft  material  (hip^s 
paper.     In  both  this  and  the  invoice  thefe  objeftion. 
able  articles  are  detailed  without  any  attempt  at  difguife. 
The  cargo^being  of  a  very  mifcellaneous  nature,  the  dif- 
ferent articleswere  too  numerous  to  be  contained  in  one 
bill  of  lading,  two  became  necefTary  ;  and  it  is  remark, 
able  the  certificate  of  the  Britifl}  Conful  flates  thefe 
goods  to  be  the  property  of  Portugusfe  fubjedls,  as 
appears  from  the  bills  of  lading  which  were  duly 
fhewn  to  him.     The  imputed  fuppreflion  or  conceal- 
ment of  that  bill  of  lading,  containing  thefe  articles^  is 
falfified  by  the  pofitive  admiflion  of  this  Britijh  Con- 
ful ;  and  thefe  bills,  as  well  as  the  other  fhip*8  papers, 
a)l  equally  explicit,  were  fhewn  to  feveral  fes^hing 
veflfels  in  the  courfe  of  the  voyage,  any  one  of  which 
papers  muft  have  acquainted  them  with  the  nature  of 
xJOit  cargo.     The  whole  tranfaftion  is  characterized  by 
the  utmofl  faimefs,  and  it  is  prefumed,  whatever  may 
be  its  legal  effe£fc,  with  refpeft  to  this  part  of  the 
^rgo,  it  will  at  lead  procure  the  claimants  the  advan- 
tage of  introducing  farther  proof  as  to  the  remainder^ 
if  fuch  further  proof  fhall  be  confidered  neceflary. 

King^i  Jtdvocate  in  reply — argued,  that  from  the 
infufHciency  of  the  proof  of  property,  and  the  poii-> 
tive  teftimony  of  fome  of  the  witnefiGss^  who  clearly 
proved  an  enemy's  intereft  therein,  this  fhip  and  cargo 
being  thus  falfely  reprefented  was  liable  to  condenv* 
nation 

{Dallas 
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{t)allas  and  Adams — ftrongly  objected  to  the  courfe  Tht 

purfued.     The  reafon  in  the  captor's  cafe  folely  ap-  coracao*d« 

plied  to  the  illegah'ty  of  the  trade  either  in  refpeft  to  Maria. 

the  Orders  of  Council,  or  the  contraband  nature  of  the  /««*  aoth, 

goods.     A  new  ground  of  impeachment  had  fincc  *^^'' 
been  taken,,  the  infufficiency  of  the  proofs  of  property. 

This  was  taking  an  unfur  advantage  of  the  claimant.^^ 
who  fhould  have  been  informed  by  the  captor's  cafe 
what  they  had  to  defend.  Indeed  for  faimefs  it 
fhould  be  underftood  at  the  bar,  that  when  it  was  in- 
tended to  purfue  this  ground  of  impeachment,  one  of 
the  reafons  in  the  cafe  ihould  diftindly  ftate  the  objec* 
tion  as  to  property.) 


■  '  As  to  the  trade  in  which  this  veffel  was  en- 
gaged, the  order  of  June  1 803  was  prccifely  appli- 
cable,  and  furnifhed  fuflicient  ground  for  condemna* 
tion.  The  nature  of  fach  a  tVanfadUon  would  not* 
now  be  decided  by  a  reference  to  the  conftruftion  put 
on  contraband  in  the  y^r  1 654.  The  term  contraband 
in  the  order  related  to  that  which  in  general  accep- 
tation was  confidered  contraband  when  the  order 
iffued.  No  doubt  could  be  entertained  of  hs  mean- 
ing in  1803.  Pitch  and  tar  had  then  been  hcl4 
contraband  by  the  decifions  of  thefe  and  other  Courts. 
It  had  been  argued,  although  the  treaty  would  not 
certainly  proteft  Portuguife  fubjefts  in  a  trade  clearly 
illegal ;  yet  fuch  illegality  muft  be  proved  to  be  of  a 
contemporaneous  nature.  Since  the  decifions  above- 
mentioned  this  fubtile  diftindtion,  if  it  could  ever  avail, 
mud  have  been  futile.  But  the  principle  upon  which 
it  was  attempted  to  be  eftabliflied  was  highly  object 
tionable.    Suppofing    a  material  change  had  now 

H  4  tAca 
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The        taken  place  in  the  art  of  war,  and  thofe  articles  now 
CoKACAo  DK    confidered  contraband  fhould  be  difufed^  and  others 


Maria. 


fubflituted  which  had  been  hitherto  confidered  -  inof- 
juw'  a«th,  fenfive ;  and  that  fubfequent  to  fuch  a  change,  an 
order  of  a  fimilar  nature  had  iffued,  would  not  every 
Court  of  juftice  conftrue  an  order  prohibiting  the 
importation  of  contraband  into  the  colonies  as  adapt- 
ing itfelf  to  fuch  a  change  ?    • 

By  the  Court. 
Sir  JVilUam  Grant.  —  As  it  has  been  fuggefted 
that  one  treaty  permits  even  the  exportation  of  arms 
to  a  belligerent ;  if  counfel  are  difpofed  to  go  that 
length,  it  may  be  contended  there  can  be  no  contra^ 
band  with  refped  to  P§rtugaL 

Adams.  —  So  far  as  refpefls  the  interference  of 
Poriuguefe  fubjeSs  in  a  war  with  Spain  and  Great 
Britain  it  certainly  might.  In  this  treaty  there  is  no 
enumeration  of  contrabands 

Judgment. 

Sir  IViUiam  Grant. — It  never  was  the  intent  of  this 
treaty  to  except  the  Poriuguefe  from  the  general  pro- 
hibition  to  trade  with  the  colonies.  Poriuguefe  fub- 
jeds  mufl  now  take  the  law  relating  to  the  colonies 
to  be  the  fame  with  refpe£t  to  them  as  other  nations. 
The  tate  order  regulating  the  trade  by  neutrals  to  the 
enemies  colonies  contains  fpecific  exceptions,  one  of 
which  is  an  exprefs  prohibition  to  carry  contraband 
outwards,  audit  is  of  no  confequence  what  in  1654  was 
the  precife  meaning  of  the  term.  What  is  the  idea 
conveyed  by  the  order  ox  June  1803  ?  This  applies  to 

an 
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all  forts  of  contraband  then  exlfting.     It  was  their        The 
duty  to  have  afcertained,  whefi  there  was  fuch  juft   coracIo  db 
reafon  for  doubt  and  apprehenfion  with  refpedt  to  this      Maria^^ 
undertaking,  that  the  opinion  they  were  difpofed  to     juw^itk, 
entertain  of  the  treaty  was  well-founded.     It  is  to  be        *^"* 
regretted  certainly  that  the  party  (hould  have  been 
fo  far  miftaken,  and  took  no  pains  to.  provide  fatisfac- 
tory  information  upon  this  head  ;  and  it  appears  to 
us  the  claimants  have  now  taken  up  a  queftion  upon 
which  there  cannot  be  entertained  a    doubt.     The 
fentence  of  the  Court  below    muft    therefore    be 
affirmed. 

Dallas  —  applied  for  the  claimant's  expences,  as 
they  had  been  led  into  confiderable  intricacies  and 
expences  by  the  unufual  mode  prefcribed  for  fur- 
n^fhing  proofs  by  plea  and  proof,  and  when  fo  much 
doubt  had  appeared  to  have  exifted  in  the  mind  of 
the  Judge  of  the  Court  below,  from  the  courfe  which 
he  had  adopted,  it  was  not  unreafonable  to  fuppofe 
they  might  have  confidered  thcmfelves  exempt  /rom 
the  ordinary  reflridions  impofed  on  other  neutrals  in 
the  conduft  of  this  trade. 

Application  refufed. 

Sentence. 
Pronounced  againft  the  appeal,  affirmed  the  fen- 
tence of  the  Court  below,  condemning  the  (hip  and 
cargo,  and  remitted  the  caufe. 


^*/ 
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junetoih,  FRANKLIN^  F0R8YTH,  Matter. 


z8xi. 


A  cafe  of  rcfcue.  A  N  appeal  from  a  fentence  of  condemnation  of  (hip 
^b^a^\hl  ^^  cargo,  pronounced  by  the  Judge  of  the  Vice 

cirgo  were  the    Admiralty  Court  of  Gibraltar,  as  refcued  from  the 

nxpeny  of  dif-  ^ 

taint  perfons    prize  matter  put  on  board  v^hilft  proceeding  to  a  port 

thit  defcripdoir     ^  j*     i*     ^ 

€f  cafe  not        for  adjudication. 

hicbtito  decided, 
and  the  ownen 

not  bouad  by  The  Ktng^s  Advocate  for  the  Cafiors-^AdvertsA  to 

cf%e  mafter.  the  circumttantial  evidence  exhibited  in  the  caie, 
^iZd^ftT  TnT  proving  the  faft  of  the  matter  and  his  crew  having 
^rgo  coodemii-    nf^n  upon  the  prize  matter  and  his  men,  whom  they 

had  confined  below,  whiitt  the  lhip*s  courfe  was  al- 
tered for  her  own  port  of  dettination.  In  the  profe- 
cution  of  which  intention  this  (hip  was  again'cap- 
turtd.  He  now  prayed  the  fentence  might  be  af- 
firmed. 


Da/las  for  the  claimaiits  —  fubmitted  that  in  this 
cafe,  notwithttanding  the  veflers  covrfe  had  been 
changed  by  the  interference  of  the  inaiter  and  crew, 
yet  it  would  be  difficult  to  make  out  a  cafe  of  refcue 
from  the  evidence,  as  it  appeared  no  adual  force  had 
been  employed ;  but  that  from  the  improper  condud 
of  the  prize  mafter,  as  it  was  ttated  in  an  affidavit 
made  by  one  of  the  crew,  the  (hip  was  confidered  to 
be  in  danger ;  and  by  the  confent  of  the  remaining 
parties,  it  was  refolved  the  veffel  (hould  be  navigated 
by  the  mafter.  The  mere  circumftance  of  the  veflel's 
courfe  having  been  (haped  for  a  different  port  from 

4  that 


cc 


HIGH  COURT  OF  APPEALS*  toy 

that  to  which  (he  had  been  bound  by  the  dircftion  of  The 
the  captor,  would  notj^  he  contended,  aflfefl:  the  inte-  ^__^.._ 
refts  of  the  claimants  upon  the  principles  l^d  down  June  wth, 
by  the  Court  in  the  cafe  of  the  Penfyhania,  M^Pber- 
fgn  ia)  ;  when  the  Court  held  that,  **  there  was  no  (a)  iPriwAf. 
^^  duty  impoied  upon  the  malter  or  crew  to  navigate 
"  the  veffel  to  a  port  for  adjudication/'  To  fecurc 
the  capture  was  faid  to  be  a  duty  impofed  on  the  cap- 
tors at  their  own  peril,  in  which  having  failed  by  pro- 
viding only  a  complement  of  men  inadequate  to  navi^ 
gate  the  veffel ;  the  maftef,  on  refuraing  the  com- 
mand, had  failed  for  his  own  port,  and  the  Court  de- 
creed reftituuon.  The  property  of  the  greater  part 
of  the  cargo  was  not  that  of  the  owner  of  the  (hipf 
which  raifed  a  very  material  confideration,  whether 
the  fate  of  a  veffel  condemned  for  a  refcue,  would  in- 
volve the  interefts  of  other  perfons  who  were  the 
ihippers  of  the  cargo,  and  totally  unconneded  with  the 
owners  of  the  fhip.  This  was  altogether  a  novel 
queftion,  and  one  which,  upon  a  review  of  the  cafes, 
had  not  yet  been  decided.  There  was,  certainly,  a 
diftum  recorded  in  the  cafe  of  the  Catberina  Eliza* 
beib  (6),  where  the  Court  faid,  the  confequence  of  a  (»)  5Adauitap. 
refcue,  «*  had  it  been  by  a  neutral  mafter  (the  maffer  *^** , 
there  being  an  enemy)  would  undoubtedly  reach 
tb<  propeny  of  his  owner ;  and  the  judge  thought 
^^  it  fhould  extend  alfo  to  the  confifcation  of  the  whole 
<«  cargo  enirufted  to  his  care/'  It  muft  be  obferved^ 
however,  this  was  merely  a  di&um,  the  cafe  before 
the  Court  not  at  all  comprifmg  fuch  a  queftion* 
Upon  the  obvious  principles  of  juftice  and  equicy,- 
when  there  were  feparate  owners  of  the  cargo  and  (hip 
the  conduct  of  the  mafter  ought  not  to  bind  the  owner 
of  the  cargo,  who  could  not  be  confidered  as  having  re- 

pofed 
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^^        pofed    any    confidence,    or    capable    of  ^cxercifing 

FnANKLiN-.     3j^y  controul  over  him.     Upon  this  equitable  prin- 

juiuioth,     cipJ^  ^he  Court  had  uniformly  regulated  its  decifions 

j«ix.        vvith  refpcft  to  the  other  queftions,  where  it  had  been 

argued  the  aft  of  the  mafter  (hould  affeS  the  interdls 

of  other  perfons.     In  the  cafes  of  breach  of  blockade, 

of  contraband,  and  of  difpatches — in  the  Mercurius 

(c)  I  Adm.  Rep.  Gerdis  {c)j  when  the  mafter  committed  a  breach  of 

*^  blockade,  with  notice,  the  owners  of  the  cargo  were 

admitted  to  farther  proof,  it  appearing  that  the  mafter 
was  not  fpecially  conftituted  their  agent,  nor  were 
they  then  cognifant  of  the  exifting  blockade.  Other 
cafes  of  a  fimilar  nature  had  fmce  occurred  which 
fandioned  the  principle  upon  which  the  Court  then 
r(n  6  Aim. Rtp.  proceeded.  In  the  Atalanta{d)^  when  difpatches  had 
44o«  been  carried  to  the  enemy,  both  (hip  and  cargo  were 

condemned,  becaufe  the  whole  expedition  had  been 

cntrufted  to  the  fupercargo,  who  was  acquainted  with 

the  nature  of  the  difpatches,  and  in  whom  the  owners 

^^  ^^^     had  repofcd  confidence.     In   the   next   cafe  (je),  the 

HoJheck,  mafter  was  part  owner  of  both  fliip  and  cargo,  and 

IB  Rotij.         '  conftituted   agent  for    the   rcfidue ;  and  there  alfo, 

upon  the  fame  grounds,  the  (hip  and  cargo  were 
•  Ibid.  condemned.     In  the  next,  the  Sufan^y  the  (hip  was 

condemned,  and  the  cargo  rcftorcd,  including  ev^n 
that  part  of  it  belonging  to  the  owner  of  the  (hip, 
a  diftinftion  having  been  taken  that  the  mafter  did 
not  appear  to  have  been  appointed  agent  of  the  cargo, 
and  although  his  general  agency  for  the  (hip  would 
affedk  that  part  of  the  property,  the  refidue  of  the 
lame  owner's  property  (hould  not  thereby  be  affcftcd* 
This  was  carrying  the  principle  to  its  utmoft  bounds. 

Arnold, 
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Arnold^  fame  fide — argued,  firfl,  that  the  refcue  was         The 
improbable,  if  not  impoffible,  it  appearing  that  the        ' 
crew  confilted  only  of  four  eflfeftive  perfons,  a  boy  and     June  aoth, 
an  aged  cook ;  whilfl:  the  »:rize  maker's  force  con'filled 
of  feven  men,  all  efFeftive.     And,  fecondlyi  that  no 
refcue  was  proved  to  have  been  attempted,  no  force 
had  been  reforted  to  ;  and  the  only  faft  which  could 
ferve  as  a  pretext  for  fuch  an  imputation  was  that  of 
throwing  over-board  the  armswhich  lay  on  the  quarter- 
deck in  an  open  bafket. 

Court. 
Sir  Williaui  Grant — It  is,  in  our  minds  from   the 
evidence  adduced,  clearly  a  cafe  of  refcue. 

In  the  few  cafesof  refcue  to  be  found  reported,  the 

prefent  queftion  had  never  yet  arifen.    In  the  Dfpatcb^ 
Addifon  (/),  the  mafter  and  crew,  with  ihzfupercargOy  (/)  3  Adm.Rep. 
rofe  and  refcucd  the  veflel.     Here  all  parties  were 
bound  by  the  aft  of  their  agent ;  and  both  fhip  and 
c:.rgo  were  condemned.     In  the  Carvielitey  Afj^  15th 
December    1802,  fhip  and   cargo    belonged   to   one    ' 
perf(>n.     In  the  JVafJymgion^  the  (hip  gnd  cargo  were 
both  the  property  of  the  fame  perfon,  and  both  con- 
demned. In  theM/z/*j(^),the  fhip  and  cargo  were  both  (ri  Lords,  loth 
condemned,  the  cargo  being  the  property  of  the  (hip's    "^ 
owners,  the  fupercargo,  and  two  others.     In  none  of 
thefe  had,  therefore,  the  queftion  arifen.     Having  no 
direft  authority,   the  queftion  (hould  be  argued  by 
analogy.     In  the  Alexander^  Ages  (A),  a  cafe  of  breach  (*)  4  Adm.Rep. 
of  blockade,  where  the  (hip  was  condemned,  and  it  was  ^^' 
objefted  that  the  owners  of  the  cargo  were  not  bound 
by  the  aft  of  the  mafter.     The  Judge  admitted,  that 
had  the  mafter  deviated,  under  particular  direftiqns 
from  the  (hips  owners,  to  Iaii4  part  of  his  cargo  at  the 

blockaded 


^^ 
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tim        blockaded  port,  unknown  to  the  reft  of  the  fhmpen, 
fach  partial  inftruftion  might  lead  the  Court  to  con- 


Ji«#  aotb,  fider,  with  indulgence,  that  diftin&ioQ  in  fiivour  of" 
thofe  fhippers  who  had  meditated  a  legal  voyage  ; 
but  as  the  cafe  ftood,  no  fuch  diftindion  could  be 
raifed  from  the  h&s  proTed.  Upon  thefe  autho- 
rities, he  contended  the  claimants  were  here  en- 
titled to  an  equal,  if  uot  greater  ftiare  of  fayour* 
^jAdm.Rep.  j^ie  confideration.  In  the  Adorns  {b)^  the  claim- 
ant's cafe  failed,  becaufe  the  fad  of  purity  of  intention 
on  the  part  of  the  owners  of  the  cargo  was  not  (hewn, 
it  would  have  been  otherwife  if  the  fa£l  bad  been 
eftablifhed. 

King^s  Advocate  in  reply — faid,  if  the  queftion  were 
new  it  was  the  highefl  time  it  ihould  be  fettled  by  a 
folemn  decifion.     Although  ads  of  a  mafler  did  not 
in  all  cafes  bind,  yet  in  mod  they  did  ;  and  he  appre- 
hended particularly  in  thofe  inftances  where  the  prin<« 
ciple  was  found  neccffary  for  the  proteftion  of  belli- 
gerent rights ;  if  fo,  the  prefent  cafe  would   be  in- 
cluded.    Where  no  pofTibility  of  privity  between  the 
mafter  and  his  employers  or  freighters  exifted.  Courts 
had  relaxed  the  rule  refpe^ing  blocka  -cs,  and  granted 
greater  indulgence  to  the  parties.     Where  the  poffi- 
bilityexifted  they  had  aded  diredlythe  reverfe.  Infinite 
danger  would  attend  the  admiilion  of  (hippers  to  dif* 
tinguifh  their  purpofe  from  that  of  their  mafter.    The 
cafe  of  contraband  and  of  difpatches,  did  not  fupport 
the  principle  contended  for.    The  enforcement  of 
the  right  of  the  captor  to  bring  in  for  adjudication, 
upon  which  fo  much  depended  in  the  condu6l  of  a 
war>  was  too  important  not  to  claim  the  particular 

attention 
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attention  of  the  Court.     It  was  fuch  a  neceflary  right.        The 
and  acquiefcence  on  the  part  of  the  neutral,  was  fo  ___^ 
imperatively  enjoined,  that  any  infradion  of  the  implied     -^"w*  ao*» 
compadl  would  be  attended  with  the  moil  dangerous 
confequences,  and  (hould  therefore  be  punifhed  in  the 
moft  exemplary  manner,  by  the  confifcation  of  the 
whole  property  engaged.     Counfel  had  urged  that 
where  there  was  no  cafe  in  which  a  diverfity  of  in- 
tereft  had  been  brought  before  the  Court  for  fentence. 
It  might  be  true ;  but  the  cafe  of  the  Swedijh  con- 
voy fO»  he  thought  would  be  quite  dedfivc  in  prin-  ^g''^**'*^* 
ciple  upon  this  cafe,  when  the  Court  condemned  all 
the  property  withheld  from  fearch, 

Dtf/A?/ — objefted,  that  in  the  Swedijh  convoy 
cafe  the  Court  had  decided  on  different  grotmds 
from  thofe  fubmitted  here  for  condenmadon,  the 
owners  of  the  cargoes  having  put  them  on  board 
witl)  knowledge  of  the  intended  convoy,  and  its 
purportf 

The  Court  took  time  to  deliberate. 

June  25th,  181  If 

The  Court  pronounced  againft  the  appeal,  affirmed 
^he  fentence  of  the  Court  below,  condenming  the  fhip 
juid  cargo, 
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/w,i5tb,  MINERVA,  Glen,  Mafter. 

1811.  '  ' 

Queftioo  on  joint  TN  the  vlce-admlralty  Court  Bt  Jamaica  the  Judge 
^S^em'^nl'c'  had  proiiounced  for  the  intereft  of  His  Majefty's 
Ja^J^a^or  in  ^P  ^^  ^'7'^^>  ^8  joint  captor  of  the  prize  in  quellion, 
tiking  aprize  with  Hls  Majcfty's  brig  Goelan,  and  rcjcded  a  fimilar 
4uriDg  feven.1  claim  on  the  part  of  two  other  veffels ; — againft  which 
h^e'"bS^n1e"'^^  fcntencc,  fo  far  as  refpefted  the  intereft  of  La  Pique, 
f  ffiT*  b^f ^"    ^^^  actual  captor  appealed. 

adual  raptor, 

conii^dHve  cap-  Dallas ftaicd  the  Refpondcnt^s  cafe. — ^The  rcafons  ad- 
K^edfnfigh^  ducedforaffirmingthe  fentencc  pronounced  in  theCourt 
and  communi-     fcelow  wcrc.  "  bccaufeLtf  Pique  was  infiffht.and  known 

cated  by  fignals  ^  *■  o      » 

with  tiie  actual  by  the  commandcr  of  theG^^/flw  fo  to  be,  from  between 

to  asfrauduient,  thrcc  and  four  o'clock  P.  M.  till  dark»  during  any  part 

havUig"beln"  of  which  time  the  Goelan  might  have  made  the  capture 

given  of  the  jj^  queiUon  ;  and  2dly,  becaufe  the  intereft  of  a  (hip 

lulpiciuns  en-  ^  '  '  '  * 

tertained  of  the  hi  T^ght  canuot  bc  defeated  by  a  delay  wilfully  made 
tuai captor;  in  till  after  dark,  with  a  view  to  defeat  that  intereft." 
whid^theo'th.r  T!ic  joint  captors  allegation  pleaded,  amongft  other 
!hr>riTii«iJh^it  things,  that  on  the  day  of  capture,  about  three  o'clock, 
afToniing  any  CO-  ^^yQ  vcflcls  wcrc  difcovcrcd  by  La  Pique^  in  companv, 
wasom^tfi^h:    about  three  leagues  diltant.     Soon  after  La  Pique  ana 

at  the  time  ct'  r  ^1       /•  •         •  u  J    r  I  1 

csivjr(>v.hic!i    one  01  the  fiiips  in  company  exchanged  fignals,  ana 
Srk"^'^'**'''^     became  known  to  each  other  ;  fhe  proved  to  be  the' 
Decree  pro-       Gcclctn^  and  about  fix  lowered  a  boat,  and  fcnt  fome 

nounccd  tor  the  '  ^  ... 

exciufivo  intcre.i  perfous  on  board  the  prize.  La  Pique  being  ftill  in 
tor,thekri*goini  fight ;  but  thc  liglituefs  and  variable  ftate  of  the  wind 
kd^g'tlirhLf.  l-rcvcnted  her  coming  up  \iith  them ;  and  laftly,  that 
ficient  to  found  a  jf  ^j^^  Pique  was  not  in  fio[ht  at  the  precife  moment  of 

claim  to  joint  -'  .  '^  *  , 

capture.  tlic  aclua!  taking  poJ]ciJfion  of  thc  ftrange  fliip  by  the 

Goelan^ 
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delan,  it  was  owing  to  the  fraud  praftifed  by  the        tt^ 
commander  and  crew  of  the  Goelan,  in  laying  by  and    .  '  *^'^^^ 
hovering  about  the  ftrange  (hip,  and  poftponing  fuch     /"'y  v.i^ 
taking  poflcffion  of  her  until  after  it  was  dark,  with  ■  ' 

the  view  and  intention  of  excluding  the  commandej: 
and  crew  of  the  Pique  from  fharing  in  the  capture^ 
the  faid  commander  and   crew  of  the  Goelan  well 
knowing  that  bccaufe  of  the  lightncfs  of  the  wind  and 
the  diftance  the  Pique  was  off,  (he  could  not  con\e 
near  to  the  Goelan  in  time  to  defeat  this  purpofe :  that 
the  commander  and  crew  of  the  Goelan  might,  have 
taken  poffeffion  of  the  ftrange  fhip  at  any  time  during 
the  faid  afternoon ;  but  they  thoup;ht  it  beft  to  defer 
fo  doing  until  dark,  with  the  view  and  intention  aforc- 
faid/*     The  counter  allegation  of  the  actual  captor 
admitted  the  faQ:  of  fight  until  five  o'clock,  and  the 
interchange  of  fignals,  as  well  as  the  palling  and  re- 
pafling  of  a  boat  between  the  Goelan  and  prize,  but 
objected  to  the  poflibility  of  the  latter's  being  feen  by 
La  Piquey  having  then  been  out  of  fight  upwards  of 
an  hour,  it  was  fo  dark  when  poffeffion  was  taken, 
that  although  within  hail,  the  Goelan  could  not  lie 
feen  by  the  prize,  and  further  denied  that  the  Goelan 
had  poftponed  taking  poffeffion  until  dark  with  any 
fraudulent  intention;    finally,    maintained  that  Let 
Pique  might  have  come  up  with  both  veffels^  had  fhe 
not  been  fleering  a  contrary  courfe  dire£t  for  Port 
RojaL     The  examinations  of  feveral  witneffes  corro- 
borated the  fafts  alleged  by  the  joint  captor :  the 
mate  of  the  prize  depofed,  the  prize   had  prcvioufly 
been  captured  by  the  Goelan^  and  after  adjudication 
relcafed ;  that  the  prize  departed  from   Port  Royal 
again  on  the   ift  January ,  the   Goelan  in  company. 
About  fix  the  prize  was  boarded  by  the  Goelan  again^ 
VoL.n.  I  a  boa 


-^ 
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if  Jmkwa     *  ^*^  returned  to  the  Goelan  with  GJen  the  millef , 
and  afterwards^  about  feven,  a  prize  mafter  and  crew 


AAf  ijdi,     came  on  board.   Watfon^  a  feaman  on  board  the  prize, 

faid,  at  one  o'clock  that  day  LaPique  was  within  three 

miles  of  the  prize,  (landing  up  to  her.    On  exchanging 

fignals  with  the  Goelan^  (he  tacked  and  ftood  away ; 

about  five  o'clock  the  Goelan  hailed  the  prize,  and 

^again  a  quarter  after  five.     She  about  that  time  made 

iignals  to  La  Plque^  and  fent  her  boat  on  board  the 

prize,  which  carried  back  the  niader  about  fix,  then 

nearly  dark ;  when  the  boat  came  firft  La  Pique  was 

in  fight  from  the  round  topDs,  and  about  three  leagues 

difiance.  The  boat's  crew  had  faid^theG^^ATn  had  been 

fent  out  by  the  admiral  exprefsly  to  make  this  capturei 

but  would  not  attempt  it  until  they  had  got  out  of 

fight  of  La  Pique,  the  harbour,  and  (hipping,  that 

fhe  might  be  exclufively  her  prize.     The  purfer  of 

La  Pique^  a  rcleafing  witnefs  corroborated  this  flate- 

ment,  adding,  that  at  a  quarter  part  four  he  fawtheGo^/c/n 

and  prize  in  company  ;  he  then  went  below,  and  faw 

them  no  more.     La  Pique  could  eafily  have  come  up 

with  the  Goelan  andprize:  heconfidered  the  prize  under 

protedlion  of  the  Goelan.  Five  days  after,  the  captain  of 

the  Goelan  told  him,  that  In  confequence  of  La  Piquets 

heaving  in  fight  on  the  ift  January ^  he  was  obliged 

to  run  confiderably  to  leeward  to  take  poffeflion  of  the 

Minerva.     Upon   this  flatement  of  evidence   there 

could  be  little  doubt  the  capture  was  poflponed  for  a 

confiderable  time  with  the  intention  of  defrauding  the 

joint  captor,  and  upon  the  authority  of  what  had 

(4i)3Adin.R«p.  feUen  from  the  Court  below  in  the  cafes  of  the  Ro^ 

lh)l  AdiB.Rep.  ^^^  (^)>  Sirius,  and  Waakfambeid (Jb\  the  Court  would 

*•  '  feel  it  imperatively  its  duty  to  defeat  the  injurious 

'  effed  of  fuch  a  fraud,  and  taking  the  fa&s  of  the . 

cafe  as  (if  no  fuch  fraud  had  been  interpofed)  they 

in 


tllGH  CbURt  Of  APPEAtS.  JI5 

fai  all  probability  would  have  been,  would  affirm  the       *  Tin 


fentence  pronounced  in  favour  of  the  joint  captor. 

King*s  Advocate  and  Carr^  for  the  AppeHant^ — con* 
tefjrded  the  aflferted  joint  captor's  cafe  had  not  b«en 
fufficiently  made  out:  More  particularly,as  it  had  been 
repeatedly decided,a  claimant  under  fuch  circumftances 
could  only  recover  by  the  ftrength  of  his  own   cafe. 
The  proof,  therefore,  fliould  be  very  ftrong  indeed,  to 
induce  the  Court  to  pronounce  for  an  aiTerted  intereit 
where  the  moft  pofitive  oaths  of  feveral  witneffes  efta- 
blilhed  the  faft,  that  this  veffel  was  not,  nor  indeed 
could  not,  be  in  fight    at    the    time    of  capture. 
Such  was   the  teflimony  of  the  mafter,  mate,  and 
fupercargo  of  the  captured  veffel.     The  fecond  ground 
upon  which  thefe  parties  had  founded  a  claim  was, 
that  of  a  mere  accidental  view  of  this  capturing  veffel 
and  prize  during  a  part  of  the  day  in  the  evening  of 
which  the  capture  was  made.     It  never  had  yet  been 
determined,  that  obtaining  fight  of  even  a  chafe  under 
fuch  circumilances  would  entitle  a  veffel  as  joint  cap^ 
tor.     There  muft  neceffarily  be  proved  either  a  joint 
chafing,  a  co-operation,  or  an  affi fiance  afforded  co 
the  aflual  captor  by  the  prefence  and  proximity  of 
the  afferted  joint  captor.    None  of  thefe  circumftances 
formed  part  of  the  cafe  of  this  veffel  as  detailed  in  the 
evidence.  La  Pique  had  fleadily  maintained  her  courfe^ 
which  was  faid  to  be  from  the  Spanijh  main  to  the 
port  from  whence  thefe  two  veffels  had  a  (hcrt  time 
before  departed,  and  having  merely  exchanged  fignals 
with  the  Goelariy  bore  direft  for  fort  Royal.     What 
had  been  faid  by  one  failor,  that  L(i  Pique  was  at  one 
thne  within  three  miles  of  the  prize,  and  might  eafily 
have  borne  down  on  her^  was  confiftent  enoogb,  as 

la  th« 


Minerva. 


Jdfy  15th, 
ztix. 


II 5  CASES  DETERMINED  IN  THE 

Ti)e         the  prize  was  leaving  that  harbour  to  which  the  other 
'  was  direfting  her  courfe.     This  accounts  for  the  con- 


juiy  ajth,  '  tradidory  nature  of  feme  of  the  evidence  in  this  caufe ; 
as  it  for  a  time  appeared  as  though  La  Pique  was  in 
purfuit.  From  the  nature  of  her  courfe  it  might  have 
appeared  fo,  but  there  is  no  ground  to  believe  any 
fuch  thing  was  in  contemplation  ;  neither  was  it  natu- 
ral to  conclude  this  veiTel,  jufl:  coming  out  of  Port 
Royal^  and  accompanied  by  a  King's  ihip,  could  have 
been  an  enemy.  1  here  was  equally  as  little  founda- 
tion for  the  imputation  againft  the  captor,  of  having 
wilfully  poftponed  the  capture  for  the  purpofe  of 
fecuring  the  prize  exclufively  to  himfelf.  It  was  not 
pleaded  in  the  allegation,  that  it  was  the  duty  of  the 
Coelan  to  have  hoiiled  a  fignal  of  an  enemy  in  fight. 
The  converfation  alluded  to  by  ,the  purjfer  of  La  Pique 
was  totally  undeferving  of  credit;  firft,  as  it  was  the 
evidence  of  a  releafmg  witneIs,unfupponed  by  any  other 
wicnefs,  although  he  admitted  a  lieutenant  was  then 
prefent ;  and  next,  as  it  was  impolFible  the  captain  of 
the  Goelan  mufl  not  have  been  aware  of  the  danger 
he  incurred  by  any  fuch  avowal,  without  the  poflibility 
of  obtaining  thereby  a  countervailing  advantage.  It 
never,  however,  could  be  maintained,  that  the  officers 
of  HisMajefty's  navy  were  bound  to  publifli  theii  fuf- 
picions  of  the  property  of  any  unarmed  veffel  they 
might  probably  have  an  intention  of  examining,  or 
were  even  proceeding  to  examine ;  it  would  be  at- 
tended  with  no  public  utility,  and  would  imjwfe  a 
great  haidfliip  and  lofs  upon  His  Majefly's  cruizers. 
.  For  the  following,  among  other,  reafons  it  was  urged 
the  Court  would  pronounce  for  the  appeal : 

Becaufe  La  Pique  was  not  in  fight  at  the  time  of 
capture  j  and  had  not  manifefted  any  difpofition  la 
chafe  or  examine  the  prize  in  ^uelUon : 

Becaufe 
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Becaufe  the  fuggeftion  of  a  wilful  poftponement  of        The 


MtVERVA. 


feizure  is  unfounded,  and  would  not,  if  true,  fupport 

the  legal  confequences  that  have  been  attributed  to  it     Jujy  2$^^ 

on  the  part  of  La  Pique. 

Adamsy  in  reply^ — ftated,  that  by  the  confeffion  of  ' . 
all  parties,  the  prize  had  been  within  the  reach  of  the 
Goelarij  fo  as  that  at  any  period  of  the  afternoon  he 
might  have  taken  pofleffion  of  this  (hip.  The  poft- 
ponement was  therefore  eftablifhed,  with  what  inten- 
tion muft  be  obvious.  *  Waifon  had  diftinftly  faid,*Z/i 
Pique  had  left  off  chafe  as  foon  as  fhe  diftinguiflied  the 
Goelan*s  fignal.  The  fad  being  eftablifhed  that  fhe 
was  in  chafe,  it  was  impoflible  not  to  prefume  that 
this  veffel  being  a  king's  (hip* was  then  as  well  as  at 
all  other  times  actuated  with  the  animus  capiendi^ 
King's  fliips  were  therefore  in  fuch  a  cafe  en- 
titled to  (hare  merely  on  the  circumftance  of  fight ; 
for  by  being  in  fight  alone  they  conveyed  that  con- 
ftruftive  ai&ftance  and  intimidation  neceifary  to  found 
a  claim.  The  only  limitation  to  this  rule  arofe  from 
the  circumftance  of  the  fliip  fo  being  in  fight  either 
being  in  a  {late  which  rendered  it  impoflible  fhe  fhould 
render  any  affiftance,  as  by  having  her  fails  on  fhore, 
&c.  or  by  a  wilful  difcontinuance  of  the  chal'e,  with, 
out  being  induced  thereto  by  any  afl;  or  omiflion  by 
the  principal  chafing  veffel.  There  can  be  little  doubt 
what  was  the  intention  of  La  Pique  in  chafing,  or 
what  impreffion  the  Goelan's  fignal  muft  have  made 
on  her  fo  as  to  induce  her  to  difcontinue  chafing  j  it 
muft  have  conveyed  the  idea  to  La  Piquets  com- 
mander, that  there  were  no  fufpigions  entertained  of 
the  prize.  It  would  be  for  the  Court  to  determine 
how  far  fuch  a  reprefentation  by  one  king's  fhip  to 
another  was  confiftent  with  the  pubUc  fervice,  an4 

1 3  whether 
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The^       whether  in  fuch  circumftances  he  fhould  not  have 
communicated  the  fignai  of  an  enemy  or  a  fufpicious 


Jtt/y  ajtii,      fail. 
x8xx. 


On  the  faQ;  of  fight,  at  the  moment  of  capture^ 
it  was  neccffary  to  obferve  that  in  point  of  law  the 
cffeft  was  the  fame,  whether  a  cruifer  kept  clofc  by 
a  fufpicious  fail  fo  as  to  fecure  the  pofleflion  when 
he  pleafed,  during  which  poftponement  of  reducing 
the  prize  into  aflual  poffcflion  another  cruifmg  veflel 
continued  in  (ight ;  or  adually  boarded  her  in  her  fight. 
It  at  lead  was  the  Gaelan^s  duty  to  take  immediate 
pofleflion  ;  the  pofiponement  was  contrary  to  the  prac* 
tice  of  Hi^Majefty's  (hips :  and  where  no  other  reafcHis 
than  fraud  could  be  ailigned  for  fuch  negled  it  is  the 
duty  of  the  Court  to  interpofe,  and  defeat  the  fraudu* 
lent  intention. 

Sentence. 
Pronounced  for  the  appeal,  reverfed  the  fentencc 
appealed  from,  fo  far  as  pronounced  for  the  interefl 
of  the  comrrander  and  crew  of  La  Pique,  as  joint 
captors  of  the  prize ;  and  pronounced  the  fame  to 
have  been  captured  by  His  Majefty's  brig  Goclan 
alone. 


HIGH  COURT  OF  APPEALS.  tx^^^ 


REBECCA,  M'Neil,  Matter.  '-^  '^ 


lOlX. 


HTHIS  fliip  failed  from  Baltimore  to  Bafavia,  and,  int«^re^i« 
after  her  arrival  there,  was  chartered  by  the  Dutch  of  the  enemy;* 
Government  on  the  1 7th  oijipril  1 809,  for  the  purpofc  meAt!— Cifeof* 
of  tranfporting  a  cargo  from  thence  xo  Japan  and  back,  "*^  ^sf^ 
and,  being   laden  with  a  valuable  cargo,  of  fugar,  ^^^^l^ 
coffee,  fpices,  &c.  failed  under  American  colours  for  gwtrnmem,  and 
Dccunuij  a  Dutch  faSory  in  the  ifland  of  jfapan^  and  enj^emenrto* 
was  captured  in  the  profecution  of  fuch  voyage,  on  ^^^^^ 
the  24th  of  May  1809,  and  carried  to  Ca/cutta^vfhcre  ^^'^^  *^^^^ 
the  ufual  proceedings  were  inftituted.  cuma  t  Dutch 

faitorjMt  Japan  f 

The  cargo  being  admitted  to  be  Dutch  property  was  JL'a^oLSuS^ 
of  courfe  condenined.  J^*^  T  ^,  u 

tween  the  i)u/c4 
and  her  govern- 

The  Judge  alfo  rejefted  the  cl<um  of  the  fupercargo  be  free  from  cap. 
for  the  fhip  a$  the  property  of  Meflrs.  Smith  and  Buch^  on'hCT  r^umT" 
anan,  and  Meffrs,  Hollins  and  WBIair  of  Baltimore,  ^"^S^' 
and  pronounced  "  the  (hip  to  have  been  taken  in  the  **J^]^d  ^^[® 
profecution  of  an  unlawful  voyage,  between  the  Dutch  convey  the  pro- 
port  of  Batavia  and  the  Dutch  Faftory  at  Decuma  in  ^^^.  hm 
Japan^  in  violation  of  certain  orders,  ifTued  by  His  ^^^'^,"1)^*^  ^ 
Maiefty  iiji  Council  on  the  7th  oi  January  1 807,  which  '^'^^  ^^* 
forbid  neptrals  to  trade  between  ports  of  HisMajefty's  1807-  and  3  de- 
enemies,  and  alfo  as  having  been  taken  in  profecution  ^e^^  cnaiac- 
of  an  unlawful  voyage  from  the  Dutch  port  of  Bata^^ 
via^  in  violation  of  certain  Orders  iffued  by  His  Ma- 
jelly  in  Council  on  the    nth  of  November   1807, 
which  forbid  neutrals  to  trade  from  the  colonies  of 
the  enemy  j  and  alfo  as  having  been,  by  the  nature 

I  ^  of 


ter* 
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The         of  her  employment  in  the  voyage,  incorporated  into 
EBiccA.     jjjg  2)«/f  A  commercial  marine,  and  during  fuch  em* 


Juiif  i8th,     ployment,  having  become  a  Dutch  (hip,"  from  which 

'  ''•        fentence,  fo  far  as  related  to  the  condemnation  of  the 

•  fbip,  and  the  refufal  of  freight^  the  claimants  appealed^ 

The  King's  Advocate  Jlated  the  Captor^s  cafe* — This 
veffel  had  long  been  engaged  in  the  trade  from  BaU 
iimore  tOJBi2/^^7^^,fupplying  that  colony  with  neceflaries, 
wine,  and  dry  goods.  In  the  outward  voyage  the  cargo 
confifled  almoft  entirely  of  flour.  From  her  intimate 
connexion,  therefore,  with  this  colony,  flic  had  been 
conlidered  as  eligible  to  be  entrufted  with  that  part  of 
the  trade  of  the  colony,  which  for  ages  it  had  guarded 
w;th  the  mofl  fcrupulous  jealoufy ;  and  which  no- 
thing but  the  extreme  difficulty  Dutch  veflels  bad  ex* 
perienced  in  eluding  Briiijh  cruifers,  could  have  itlt 
duced  the  J5(2/^i;/tf«  Government  toentruft  toftrangers. 
An  agreement  by  charter-party  for  this  purpofe  was 
entered  ipto  between  the  direftor  general  of  the  royal 
finances  and  revenues  in  Afia^  under  the  exprefs  aur 
thority  of  the  governor  general  DacndeU  and  Mr. 
Hi^inbofham  the  fupercargo,  who  appeared,  by  the 
letters  of  inftrucuon,  to  have  a  difcretionary  authority 
over  the  concerns  of  this  veffel,  although  nothing  in 
tlioi'e  letters  pointed  to  any  fuch  expedition  as  that  in 
which  the  veiTcl  fubfequently  engaged.  Several  arti- 
cles of  this  charter-party  which  had  been  drawn  up 
with  extreme  caution  and  minutencfs  were  altogether 
i^xcfptionable  and  perfeftly  irreconcileable  with  the 
charafter  and  conduft  of  a  ftrid  neutrality.  By  the 
terms  of  the  contraft  this  veflel  was  "  hired  for  and 
f  *  on  account  of  the  governor  general  in  India  for  the 
^*  purpofe  of  completing  a  voyage  from  Batavia  to 

[^  Japan 


»lx|« 
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*  •  Japan  and  back  to  Souza  Caya  for  the  fum  of  %  5,000         tk* 
♦^  dollars  to  be  paid  not  in  fpecie  but  in  Batavia  pro-     ^s»»cca> 
^*  duce  to  that  amount ;  the  fupercargo  binding  him*     /i/y  iStb, 
^'  fclf  and  the  oflScers  of  the  faid  (hip  to  adhere  in 
**  every  refpeft  to  the  inftrudtions  of  the  Dutch  go- 
^^  vemment  in  the  profecuiion   of  this  voyage,   th^ 
**  freight  money  to  be' paid  after  the  faid  fliip  fliould 
**  be  moored  in  the  roads  of  Souza  Caya ;"  the  go* 
vernment  to  have  a  right  to  fend  with  this  (hip  at  moft 
three  perfons  employed  in  a  civil  charafter  to  and 
from   Japan  i  the  (hip  to  be  free  from  anchorage* 
money  at  her  return  to  Souza  Caya,  and  alfo  all  (inula;: 
charges  on  her  arrival  2Li  Japan;  as  thofe  charges  were 
to  remain  for  account  of  the  Dutch  government.     By 
another  article  it  was  further  fbpulated  j  "  That  if, 
after  the  (igiung  of  thefe  agreements,  and  before 
the  fame  on  the  fide  of  the  fecond  (igncr  (y  z.  the 
fupercargo)  be  compleated,  it  (hould  appear  that 
'*  the  United  States  of  America  were  involved  in  a 
**  war  with  the  kingdom  of  Holland  or  any  of  her 
**  allies,  the  faid  (hip  Rebecca^  and  any  thing  belong* 
*'  ing  to  her,  by  her  return  to  this  idand,  fhall  not  be 
"  confidered  as  an  enemy ;  and  the  fecond  figner, 
^'  although  fuch  a  war  (hould  exifl:,  (hall  always  be 
^^  entitled    to   the  full  freight-money   ftipulated  by 
**  article  ift,  nor  (hall  any  injury  or  moleft  be  done 
"  to  the  faid  (hip,  6r  any  perfons  belonging  to  her, 
^^  during  her  ftay  in  the  harbour  or  roads  of  this 
^^  ifland,  or  by  her  departure  from  here ;  nor  fhall 
^*  the  faid  (hip  on  her  departure  from  here  be  liable 
**  to  be  captured  by  any  (hip  or  (hips  of  this  colony, 
^^  during  her  paflTage  in  the  Indian  Seas,  but  to  the 
^^  contrary,  every  affiftance  Ihali  be  given  to  the  fame, 
^  eyen  91  '^  time  of  peaces     The  iecond  figner 

**  binding 


laa 
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binding  himfelf  in  the  mean  time,  that  if  in  cafe  he^ 
'  during  the  voyage,  fhould  have  information  that 
^  fuch  a  war  had  taken  place,  the  ihip,  notwithfland- 

*  ing  all  that^  (hall  return  to  the  place  of  her  de(iJn« 

*  ation^  and  that  by  avoiding  meeting  any  (hips  every 
^  exertion  will  be  done  to  the  benefit  and  intereft  of 

his  employers."  This  lad  ftipulation  mull  affeft 
the  fhip,as  it  dripped  Iier  of  all  her  national  charaSer, 
a^d  infured  to  this  vefiel  the  advantages  of  a  new 
character  in  the  eycnt  of  a  war  breaking  out,  which  was 
then  very  generally  expedcd  in  thstf  part  of  the  globe. 
She  was  to  be  exempt  from  the  oper^ition  of  fuper- 
vening  hoftilitics ;  not  only  (he  relinquiQied  her  na- 
tional  character  with  refped  to  Holland^  but  even 
ftipulates  to  renounce  her  duty  tp  her  own  gpycm- 
ment,  hy  endeavouring  to  avoid  other  veffels  ]n 
order  to  fecure  the  property  of  the  open  ^emy  of 
her  own  nation  and  government.  Thus  the  abandon^ 
ment  of  her  national  charafter  by  her  agent's  own 
aft,  was  in  all  refpefts  complete.  The  ftip\ilations 
and  conceffions  made  by  the  Dutch  government  proved 
that  government  confidered  the  abandonment  com- 
plete ;  and,  as  a  matter  of  courfe,  every  advantage  a 
Dutch  fhip  could  have  had  upon  fuch  a  voyage  it  zp^ 
peared  were  granted  to  her  alfo,  and  fhe  became  in 
effeft  a  Dutch  veflel  with  all  the  immunities  and  pri, 
vileges  of  fuch  veffels  in  thofe  fcas^ 

The  nature  of  the  voyage  itfelf  was  alfo  a  fufficient 
groimd  of  condemnation.  The  Order  of  the  7th  of 
January  1807  had  interdided  a  trade  by  neutrals  be- 
tween ports  of  His  Majefty's  enemies  or  ports  fo  far 
reftriaed  by  thofe  enemies  as  that  Briti/h  veffels  might 
not  freely  trade  thereat.  Hence  a  trade  between  Baia^ 
via  an  enemy's  port  and^^oww,  a  faftorypf  the  enemy 

in 
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in  Japan;^\i\ch,  no  Briiijb  veffel  would  be  permitted  to 
cnttr,  wa$  clearly  «^ithin  the  meaning  of  this  order.   A 
fubfequent  ordc  iffued,  nth  November  the  fame  year,     Jw/y  iSch, 
enlarges  the  prohibition,  and  amongft  other  places  de-        ***'' 
jclares  all  ports  of  the  enemy's  colonies  fubjeft  to 
thofe  reftridions  in  pjint  of  trade  and  navigation  as 
if  the  fame  were  adually  in  a  (late  of  blockade  with 
certain  exceptions ;  none  of  which  exceptions  were  at 
all  applicable  to  the  cafe  of  this  fhip,  the  voyage  out* 
wards  being  direft  between  two  ports  in  the  colonies^ 
and  the  return  voyage  to  anq^er  port  ofBaiavia. 

ITie  appeal  for  freight  was  refifted  on  the  ground 
ibar  as  the  freight  had  been  agreed  to  be  paid  on 
the  return  of  the  flup,  which  in  faft  never  took  place, 
the  capture  bdng  made  on  the  outward  voyage,  no 
freight-ir.oney  had  been  earned.  The  reafons  for 
condemnadon  were  : 

1  ft,  Becaufe  the  trade  viras  in  violation  of  His  Ma^ 
jefty's  Orders  in  Council. 

2dly,  Becaufe  the  (hip  is  liable  to  be  condemned  as 
^  Dutch  veflfel,  being  taken  as  in  profecution  of  a  voy- 
)stge  from  a  Dutch  fettlement,  to  a  Dutch  fadory  in 
Japatti  under  affreightment  to  the  Dutch  government, 
for  the  fpecial  proteftion  of  the  Dutch  trade,  and  for 
the  conveyance  of  the  officers  of  thtDutch  government 
who  were  on  board. 

And  as  to  the  appeal  againfl  the  refufal  of  freight. 

3dly,  Becaufe,  it  appears  by  the  charter-party,  that 
no  freight  was  to  be  paid  on  the  event,which  happened, 
of  the  veffel  being  captured  before  her  return  to 
SouTUi  Caya. 

Dallas  and  Adarm  for  the  Clainutnts.-^'By  the  fen- 
•cncc  of  the  Court  below  it  appears  the  Judge  pro- 
ceeded 
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TU        (feeded  to  condemn  this  reflel  upon  thefe  following 
grounds  j  firft,  on  the  Order  of  7th  January  1807  ; 


./wjy'Stb,     fecondly,  on  that  of  i  i\h  November  1807  ;  thirdly, 
^  *''       on  the  adoption  of  this  vefl^  into  the  Dutch  marine ; 
and,  laftly,  on  the  ftipulkdpn  to  convey  and  the  adual 
tonveyance  of  certain  perfons  in  an  official  civil  cha« 
tafter  to  J^pan.     The    difcuffion  of  thefe  feveral 
grounds  for  condemnation  will  prove  one  of  confi- 
derable  nicety,  and  the  fubjefl;  altogether  novel,  and 
fo?  perfpfcuity  each  fball  in  their  order  be  examined 
K      diftinftly  and  apart.     The  Order  of  the  7th  January 
i      prohibits  a  trsde  by  neutrals  between  ports  of  His 
Majefty's  enemies,  or  with  ports  fo  far  under  iheir 
controul  as  that  Britijh  vefTels  may  not  freely  trade 
.    thereat.  Here  one  of  the  ports  is  a  Dutch  port,  but  the 
other  a  port  of  the  empire  oijapany  therefore  not  within 
the  order ;  neither  can  the  latter  be  confidered  a  port 
over  which  the  enemy  has  fuch  a  controul  as  excludes 
BritiP)  veffels.     The  prohibition  has  long  fubfifted, 
and  is  the  aft  of  the  Japanefe  government,  not  of  the 
enemy.     The  reftriftion,  therefore,  does  not  amount 
to  an  interpofition  in  the  war  by  fhutting  out  the 
Britijh.    It  extends  equally  to  all  other  European  na« 
dons,  and  is  merely  a  peculiar  privilege  granted  to 
the  Dutchy  which  exifled  previous  to,  and  probably 
will  exifl:  fubfequent  to  the  prefent  war.     This  de« 
fcription  of  trade  (even  fuppofing  the  order  was  in« 
tended  for  any  other  than  European  ports)  is  not, 
therefore,  within  the  meaning  of  this  Order. 

The  Order  of  7th  November^  impofing  a  blockade 
on  the  ports  of  France  and  her  allies,  or  any  country 
at  war  with  His  Majefly ;  ports  in  Europe  from  which 
the  Britijh  flag  is  excluded,  and  colonial  ports  cannot 
^pply  to  this  defcription  of  trade.    Thefe  two  ports 

6  vc 


HIGH  COURT  OF  APPEALS*  IdjJ 

are  not  ports  of  France^  her  allies,  or  His  Majefty*s        "nie 
enemies  ;  nor  ports  of  Eur^e  from  which  the  Britijb  . 


wmm"^^^ 


flag  IS  excluded.  Neither  can  they  be  comprehended  ''^^** 
within  the  meaning  of  that  part  of  the  Order,  pro- 
hibiting  trade  with  ports  in  the  enemies  colonies. 
Whenever  doubt  exifts  as  to  the  meaning  of  terms,  it 
is  a  ufeful  rule  that  fuch  fhould  be  confidered  with 
reference  to  the  fubjed:  matter.  The  common  ac« 
ceptation  of  the  term  colony  is  very  vague,  and  fomd« 
times  is  ufed  to  exprefs  mod  defcriptions  of  foreign 
eftablifhments.  But  the  idea  annexed  to  it  by  the 
different  nations  of  Europe  in  their  difputes  refped- 
ing  the  trade  of  their  colonies  is  fufficiently  precife 
and  determined.  Where  mention  is  made  of  a  colony 
it  is  always  underftood  to  be  a.  fettlement  poffeffed 
of  a  civil  government^  a  military  force,  and  the 
means  of  maintaining  by  force  a  prohibition  to 
trade  there  in  time  of  peace.  The  avowed  pur- 
pofe  of  an  European  government  is  to  make  a  no« 
minal  blockade  in  its  colonies  amount  to  an  a£lual 
blockade.  The  national  charader  of  Batavia  with 
reference  to  thefe  points  has  been  already  deter- 
mined by  the  judgment  delivered  in  th6  Paiap/co^  (^j  iPrif«A^ 
Hall  (a)  not  to  be  of  lb  clofe  a  colonial  nature.  And  p«^ctf«s»  %7m» 
it  will  require  little  inveftigation  to  difcover  that  the 
fetdement  or  faflory  at  Decuma  has  no  pretenfion 
to  any  fuch  diftin6Uon  or  confideration.  There  the 
Dutch  have  never  poffeffed  any  regular  government  or 
force,  ereded  there  any  fort,  or  obtained  from  the 
Japanefe  government  any  grant  of  the  foil.  Travellers 
unite  in  defcribing  this  iituation  as  one  of  the  moft 
irkfome  and  humiliating  in  which  Europeans  could 
poilibly  be  placed.  The  trade  thither  by  the  Dutch 
is  periodical.  On  the  arrival  of  thefe  veffels  they  are 
compelled  to  deliver  up  all  their  arms  and  ammuni^ 
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ThA        tion,  which  are  not  returned  until  the  day  previous  t^ 
'     their  departure ;  thele  precaution*  ano  reftriftions  arc 


J9tfy  iM,  the  natural  efFeds  of  the  J^^^n^  jealoufv,  which  does 
notpermit  ftrangers  to  learn  even  their  language.  What- 
ever political  regulations,  therefore,  are  here  eftabiifhed 
they  are  part  of  the  policy  of  the  Japanefe  govern- 
ment, and  not  thofe  of  the  Dutch.  The  exception  in 
favour  of  the  Dutch  has  for  its  objefk  the  importation 
of  their  merchandizes^  which  are  paid  for  in  the  pro- 
duce of  Japan ;  and  the  extraordinary  profits  derived 
from  this  trade  have  induced  the  Dutch  to  fubmit  to 

(»)  Mon^/i      the  moil  rigorous  reftraints  in  order  to  keep  it  (b). 

ij^^f^t,^.  From  fuch  fJaSs  it  muft  be  inferred   that  the  Dutch 

have  merely  a  permiiCon  to  trade  to  this  panicular 
port,  and  their  eftabliflbment  there  (if  fuch  it  may  be 
called)  cannot  with  any  propriety  be  denominated  a 
colony.  It  is  equally  obvious  that  as  the  prohibition 
continues  in  force  not  only  againfl  His  Majefly's  fub- 
jcfts  but  alfo  all  other  European  nations,  the  Dutch 
excepted,  it  is  not  within  either  the  terms  or  fpirk 
of  the  Order. 

The  third  ground  affigned  for  condemnation  by  the 
Judge  below  involves  a  qucflion  of  the  greateft  mag- 
nitude to  both  neutral  and  belligerent  nations.  For 
the  firfl  time  it  has  been  decided  that  a  neutral  in  a 
permitted  port  may  not  enter  into  a  contraft  to  take 
on  board  innocent  articles,  and  navigated  by  her  own 
mafter  and  crew,  her  papers  fully  and  accurately 
avowing  the  nature  of  the  property  on  board,  depart 
for  another  neutral  (or  at  leaft  not  prohibited)  port. 
There  is  no  cafe  to  prove  fuch  (hip  (hould  be  confi- 
dered  an  enemy's  fhip,  or  adopted  into  the  enemy's 
marine.  In  the  early  cafes  reported  in  the  Admiralty 
ReportS}  where  the  Court  confidered  the   property 

liable 
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liable  to  confifcation,  the  fentence  proceeded  dthef        The 
upon  the  faft  of  the  veffers  having  continued  after  a     ^"'^^^' 
declaration  of  war  in  the  habitual  trade  of  the  enemy,     j^iy  iSth, 
navigated  by  an  enemy's  mafter  and  crew,  as  in  the        **"• 
cafe  of  the  Vigilantia  (r),  or  upon  the  circumftance  of  (c)  i  Adm.  IU^ 
a  transfer  being  made  of  Inch  veflel  to  a  neutral  dur- 
ing a  war ;  and  yet  continuing  in  her  former  courfe 
of  trade  from  and  to  the  enemy's  port  (d).    But  nei-  (d)  Embden^ 
ther  thefe  cafes,  nor  any  other  reported  {e\  contain  the  (e)^Z\dTmiiht 
dodrine  that  a  neutral  veffcl  fairly  and  openly  chartered  ^^^' 
to  the  enemy  under  the  flag  and  pafs  of  her  own 
country  for  a  particular  voyage,  is  to  be  confidered 
adopted  into  the  enemy's  navy.    Nor  can  the  ftipula- 
tion  entered  into,  that  in  the  event  of  a  war  breaking 
oat  between  France  and  America  this  veffel  fbould  be 
exempt  from  its  operation,  be  flrained  fo  far  as  to 
infer  that  fuch  a  vefTel  was  adually  adopted  by  th« 
Dutch  government,  it  amounted  to  no  more  than  a 
ftipulation  of  honour  and  good  faith ;  and  the  Ame- 
rican  owner  or  agent  was  juftified  in  adopting  a  fyftem 
of  reciprocity,  by  ftipulating  to  endeavour  to  proteft 
the  Duich  property  on  board  by  all  fair  and  honour*   - 
able  means. 

Finally,  the  paifengers  found  on  board  are  not  per- 
fons  invefted  with  fuch  a  charader  as  can  affed  the 
property  of  thefe  claimants.  One  appears  to  have 
been  the  agent  appointed  by  the  Dutch  government 
to  fuperintend  the  fale  of  this  property.  Some  incon* 
iiftency  is  certainly  obfervable  in  the  accounts  given  of 
this  gentleman,  by  the  different  witnefles  who  fperic 
to  this  point.  The  fupercargo  fays,  this  Mr.  Creitoff 
went  out  as  governor,  Belmore  as  pilot,  both  were 
Dutchmen ;  but  the  witnefs  dates  he  knows  nothing  of 
their  commiflion.  The  mate  dates  his  belief  that 
Cr^//0j^  was  going  as  refident  toJ^fan}  he  alfo  knows 
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Jbi  no  commidion.  Bebnore  was  put  on  board  tot  pilot 
the  Rebecca  to  J^ar^an  and  back  ;  both  thefe  witnefle^ 
pgree  in-  dating  neither  of  thefe  paflengers  had  any 
concern  diredly  or  in Jiredty  in  the  (liip  or  cargo } 
the  fecond  mate  dates  more  explicitly  that  the  Dutch 
government  were  the  laders  and  owners  of  the  cargo  ; 

it  was  configned  to  Mr.  Creittxff^  padenger  on  boards 
who  was  going  to  J  of  an  a^  agent  for  the  Duicb  gorem- 
ment ;  he  had  fome  private  trade  on  board  ;  was  a 
writer  in  the  Dutch  fervice,  and  \k'ent  to  be  refident 
and  agent  at  Japan  j  had  no  authority  over  fliip  or 
cargo,  except  as  eventual  condgnee  of  the  cargo. 
Both  thefe  perfons  were  necedary  to  protect  the  in- 
tered  of  the  laders  of  the  cargo,  one  as  pilot  the 
other  as  agent  to  tranfad  their  bufmefs  at  Japan^  and 
fhip  a  return  cargo:  whether  he  was  to  have  remained 
at  Japan  after  this  duty  had  been  fulfilled,  or  return 
with  the  vedel,  will  be  immaterial.  As  far  as  he  is  con* 
cerned  with  this  tranfaclion  he  appears  imquedicnable 
in  a  commercial  charader,and  as  fuch  he  is  recognized 
in  that  article  of  the  charter-party  w  hich  dipulates  that 
the  government  diall  have  the  privilege  of  ''  fending 
•'  one,  two,  or  at  mod  three  perfons,  employed  in  a  civil 
•^  charafter,  with  this  (hip."  The  cafe,  therefore,  be- 
fore the  Court  is  one  of  complete  novelty.  No  cafe 
has  ever  yet  occurred  where  perfons  found  on  board  in 
the  employment  of  the  enemy  purely  in  a  civil  capa- 
city have  induced  condemnation  of  this  fliip.  The 
tranfportation  of  perfons  in  the  military  fervicc  of  the 
cneniy  has  long  been  decided  to  be  an  interpofition 
in  the  war  affecting  the  diip  with  the  penalty  of  con- 
fid  ation.  Dy  referring  to  the  three  principal  cafes 
in  which  this  principle  has  been  recognized,  it  will  be 
found  that  in  none  of  them  (/)  did  it  appear  the  per- 
fons fo  carried  had  any  collateral  employment  with 

the 
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the  (hip  or  its  cargo.    The  faSs  fpoke  ftrongly,  and      ^  Tie^^ 
the  attention  of  the  Court  was  at  once  fixed  by  the   ^       ^       ^ 
difcovery  that  the  tranfportation  of  thofe  perfons  was      My  6th, 
the  chief  purpofe  of  the  expedition,  however  it  might 
be  coloured  with  the  femblance  of  a  mercantile  tranf«* 
aftion.    In  the  cafe  of  the  Carolina  1 50  dragoons  had 
been  tranfported  to  Alexandria.    In  the  Friendjhip^ 
the  Judge,  in  pronouncing  condemnation  of  the  (hip, 
obferved  there  were  but  a  few  goods  on  boards  and 
thofe  of  little  value ;  but  her  a^lual  cargo  was  of  an- 
other kind,  and  concluded  the  veffel  had  no  com- 
mercial charader  belonging  to  her  that  could  be  faid 
to  arife  out  of  the  nature  of  her  lading;    Thefe  cafes 
bear  no  refemblance  to  that  before  the  Court.    Here 
is  a  very  valuable  cargo  on  board ;  the  condu£t  of 
the  veflel  ftri&ly  commercial  \  the  connexion  between   , 
thefe  two  perfons  on  board,  and  the  cargo  perfeflly 
conliftent  with  the  courfe  of  trade  in  which  the  veflel 
is  found  engaged.     It  is  a  queftion  of  the  mod  ferious 
import  whether  a  veflel  fairly  chartered^  for  a  voyage 
from  a  permitted  to  a  permitted  pon,  without  any 
attempt  at  falfehood,  fraud,  or  the  inirodu£tion  of 
contraband  (proceeding  on  fuch  voyage)  fhall  be  fub- 
je6led  to  the  penalty  of  cpnfifcation  merely  from  the 
circumftance  of  two  perfons  being  found  on  board 
neither  of  a  military  or  political  defcripdon,  but  ad:- 
ing  as  the  agents  of  the  Dutch  Eafi  India  Company,  in 
whofe  fervice  it  appears  the  principal  was  merely  a 
writer  or  fubordiate  oiEcer  in  a  civil  department. 
In  the  cafe  of  the  Ony&emho  a  fomewhat  different  opi- 
nion appears  to  have  prevailed  in  the  mind  of  the 
learned  Judge  below.  There  fome  military  perfons^  and 
two  others  intended  to  be  employed  in  civil  capacities 
in  the  government  of  Batavia^  were  found  on  board 
Vol.  IL  K  that 
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that  the  terms  of  the  Order  of  7th  January  1807  Tbe  ' 
would  apply  to  ports  in  the  Indian  Seas,  as  well  as  in  '**^^^' 
the  fVeJi  Indies.  The  Order  was  intended  to  prohibit  Jt^jA^ 
all  that  fpecies  of  trade  between  ports  whence  Britijh 
veflels  were  excluded,  and  in  which  Britijh  fliips 
could  not  participate.  The  Order  of  the  7th  Janu^ 
ary  not  being  confidered  fuffidently  comprehenfive 
in  its  terms  and  operation,  that  of  the  nth  November 
1 807  followed  engrafted  on  the  preceding  Order  to 
render  it  general  to  the  world.  The  fame  policy 
which  didated  the  firfl  produced  the  fecond,  and 
fliould  therefore  guide  its  interpretation;  nor  was 
the  trade  lefs  objectionable  as  to  the  national  chara&er 
of  thefe  two  ports.  Baiavia  being  a  colonial  port  of 
the  enemy,  and  Decuma  a  clofe  fadory  of  the  enemy 
in  Japan^  where  this  cargo  was  to  be  delivered  to  a 
Dutch  gpvemor  for  account  of  the  Dutch  government, 
and  not  for  general  or  public  fale.  The  factory  or 
fettlement  at  Decuma  was  as  much  under  the  controul 
of  the  Dutch  government  as  if  the  Dutch  had  poflef- 
fed  the  territory  for  50  miles  round  it.  The  argu- 
ments ufed  by  counfel  to  fhew  thaf  thefe  ports  were 
not  colonial  ports  proceeded  on  the  aflumption  that 
the  Order  was  to  be  taken  in  its  ftri£teft  fenfe,  where^ 
as  the  Order  was  retaliatory  in  confequence  of  the 
French  Decree,  which  veflels  coming  from  Bombay^ 
though  not  ftrifily  within  the  meaning  of  the  terms 
Britijh  ifles  or  colonies,  were  confidered  to  have  vio* 
lated.  The  fame  policy  governed  the  Order  of  26th 
Jfril  1809,  and  (hewed  moft  explicitly  the  intention 
of  His  Majefty's  Government  to  interrupt  all  trade  of 
this  defcription.  It  would,  therefore,  be  quite  indif- 
ferent whether  Decuma  was  a  colony  or  not,  for  this 
veflel  Ihould  haYC  gone  to  her  own  ports  from  Ba^ 
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The         tavia*    There  could  be  no  doubt  as  to  the  adoptkm 
■  of  this  veflel  into  the  Dutch  navy,  for  (he  had  been 

juiy  6th,  engaged  in  the  fervice,  not  of  an  individual^  but  of 
the  government  itfelf,placed  under  the  diredion  of  two 
Dutch  officers  in  different  capacities,  and  a&ually  had 
on  board  Dutch  colours  to  be  ufed,  as  it  was  faid, 
as  fignals  on  her  arrival  at  Japan.  If  any  thing  were 
wanting  compleatly  to  denationalize  her  it  was  evi* 
dent  the  agreement  contained  in  the  charter-partymuft 
have  that  effed  ;  namely,  that  fhe  fhould  be  exempt 
from  the  effeft  of  fupervening  hoftilities.  This  was 
a  ftipulation  could  only  be  made  by  the  government 
itfelf,  and  was,  therefore,  an  aftual  adoption  by  that 
government.  By  this  ftipulation  the  American  inte- 
reft  was  to  be  facrificed,  her  national  character  re- 
linquifhed,and,in  the  event  of  hoftilities,  the  veffd  was 
to  betake  herfelf  to  the  purpofes  of  the  enemy.  This 
then  was  the  criterion  of  adoption.  Had  war  broken  out 
before  her  return,  no  doubt  it  would  have  been  between 
France  with  Holland^  and  America  with  Great  Britain. 
Under  fucb  circumftances  howculpable  a  breach  of  na- 
tional faith  would  the  condud  of  this  veffel  have  exhi- 
bited had  flie  returned  back  with  this  cargo  to  Bat avia? 
,  In  the  abfence  of  diredt  authorities  on  this  fubjedk  re- 
ference (Iiould  be  had  to  the  cafe  of  the  Dutch  fiihing 
veffels  and  De  Coning^s  cafe.  The  carrying  out  the 
governor  and  another  public  officer  was  in  itfelf  fuf- 
ficient  ground  of  condemnation,  being  no  lefs  than  a 
co-operation  in  the  hoftile  purpofes  of  the  enemy. 
Counfel  or  (kill  were  equal,  or  perhaps  more  advan- 
tageous to  the  enemy  than  courage  or  abfolute  force. 
How  thefe  perfons  came  to  be  carried  out  could  only 
have  been  explained  by  the  mafter*s  declaring  him- 
felf  ignorant  of  their  fituation  in  life  j  bat  it  was  ab- 
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furd^  indeed,  to  fuppofe  the  iacidestal  circumftance  of        Hie 
this  veflel's  carrying  out  a  cargo  for  account  of  the  *^^^' 

fame  government  could  alter  the  principles  of  law     •/Wy  6ch, 
which  muft  be  applied  to  this  cafe,  and  induce  the 
Court  to  reftore  property  impeached  on  fo  many  valid 
grounds. 

Sentence. 
The  Court  pronounced  againft  the  appeal,  and  af* 
firmed  the  fentence  of  the  Court  below,  condemning 
the  ibip  as  lawful  prize  to  the  captor. 


LYDIAHEAD,  Stanwood.  ^Igff ' 

'TpHIS  was  a  cafe  of  further  proof.    Upon  the  pro-  ^^^J^^^L^ 

du^on  of  the  further  proof  it  was  confidently  «■ «» pmictiijir 
fuggeftedy  by  the  captor's  counfel,  that  a  frefli  and  demnatioo, 
fuflicient  ground  for  condemnation  of  the  property  ^  ^^"^L,. 
was  difclofed  from  fomc  of  the  papers  produced.    A  ^?eS^ 
quqftion  therefore  arofe,  whether  the  further  proof  "J*" » ^^ih 

,  *  gBound  of  ira- 

being  ordered  by  the  Courts  ezprefsly  with  refpeS  to  peachmem,  ai- 
the  property  and  deftination  bade,  the  property  might  in  the  funker 
now  be  impeached  upon  this  new  ground.  ^^e  diS^ 

fiixr  reltitutian. 
The  further 

Siatbardfor  the  Captor -^Rzied  this  was  a  cafe  of  a  'T^^"'!^^ 
veflel  goingfromMaf^/7/^/toGtf//r^i!r  without  avowing  veftigation  » to 
fuch  deftination  in  her  papers,  and  captured  returning  in  refped tb^ 
as  afferted,  to  Copenhagen.    The  courfe  of  her  former  £S'Jlq1lwi^ 
voyage  rendered  her  liable  to  confifcation  on  her  re-  p>™««»^ 
turn,  according  to  the  provifions  of  the  Orders  in 
Council  November  nth,  1807.    When  formerly  be- 
fore their  Lordfliips  the  cafe  had  been  ordered  to 
further  proof,  itlie  further  proof  now  difclofed  a  frelh 
ground  of  condemnatioat—-^ 

DaUai 


(f 


w* 


CASES  DETERMINED  IN  THE 


jfu  Dallas  fir  the  Claimant  —  objefied,  that  the  order 

i.YWA»BAB.  ^j.|jg  Court  referred  merely  to  the  produ&ion  of 

jwjf  %5^^  further  proof  as  to  property  and  (^ftinatUn  am  tie  r#» 
turn  voyage ;  die  captor's  counfel  could  not^  under 
thefe  drcumftances^  go  back  and  open  the  cafe 
anew. 

Stotbard — contended^  that  as  the  farther  proof  dif- 
clofed  fhe  had  gone  to  GalUpoli  on  the  voyage  out, 
without  allowmg  our  cruifers  to  afcertain  ihe  was 
bound  to  GalUpoli^  and  therefore  under  falfe  papers^ 
the  property  might  very  fairly  be  impeached  upcxi 
evidence  which  never  would  have  been  brought  to 
light  had  it  not  been  for  this  very  order  of  court  for 
fanher  proof.  According  to  the  principles  laid  down 
{h)  4Adm.iU(>.  by  the  Court  below  in  the  cafe  of  the  Rend/borg  (^)^ 
^^^*  the  (hip's  papers  fhould  have  difclofed  the  h6t^  and  the 

parties  have  a&ed  btmafide  throughout  the  tranfa&ion 
to  entitle  it  to  any  favourable  confideiation.  It  would 
be  therefore  inequitable  to  exclude  the  captors  from  the 
benefit  of  a  difclofure  made  by  the  claimants  ^diilft 
endeavouring  to  ferve  their  own  interefts. 

By  the  Court. 
Sir  William  Scott. — I  conceive  you  are  rellrided 
from  entering  into  this  queftion. 

Sir  John  Ntcboll.  —  What  do  the  h&s  difclofed 
prove? 

Stotbard*  —  The  further  proof  contains  extradb 
from  the  logs^  which  prove  that  the  adual  deftination 
outward  was  not  difclofed  in  the  flup's  papers. 

Dallas. 
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Dallas. — All  this  has  been  already  the  fubjefl:  of        The 
inveftigation.     On  the  former  hearing  it  was  attempted     ^'^'^"^°' 
to  fhew  there  was  fuch  a  trading  at  thefe  ports  ais    July  ijUh 
brought  this  veffel  within  the  meaning  of  the  order 
alluded  to.    The  luiture  and  fpirit  of  the  order  was 
then  argued,  and  every  part  of  the  cafe  difcufled  at 
confiderable  length.    The  Court  determined  upon  the 
whole  of  the  fads^and  arguments  advanced,  and  dire&« 
ed  further  proof  to  thofe  points  alone  which  appeared 
to  require  elucidation,  namely,  the  proof  of  property, 
and  the  aflerted  deftination  back  to  Copenhagen.    The 
farther  proof  now  before  the  Court  can  only  be  re* 
ferred  to  in  explanation  of  thefe  topics. 

Judgment. 
Sir  William  Scott. — You  cannot  now,  after  the 
Court  has  heard  counfel  at  length,  when  this  fubjeft 
fhould  have  been  regularly  brought  before  the  Court 
in  the  firft  inftance,  be  permitted  to  impeach  the  veflel 
upon  a  new  ground.  The  direction  for  farther  proof 
is  fpecific,  and  the  Court  will  zQt  in  conformity 
thereto.  Tou  are  not  at  liberty  to  open  the  cafe  again, 
but  muft  confine  your  objections  to  thofe  points  which 
the  order  of  the  Court  has  abready  pointed  out  as 
the  proper  fubjeds  of  inveftigation. 

.  Application  refiifed. 


